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ARGUED  AI^D  DETERMINED 


IN   THE 

COURT  OF  KING'S  BENCH, 

IN 

EASTER  TERM, 


IK  THE  NINTH  YEAR  OF  THE  REION  OF  OEOROB  IV. 


Smith  v.  Lawrence.  1828. 

This  was  an  action  on  the  case  for  an  Injury  done  to  the  A.^  the  owner 
plaintiff's  horse  and  gig  through  the  negligence  of  the  de-  hired^four^t 
fendant  s  servants.     Plea,  not  guilty.    At  the  trial  before  horses  and 
Lord  Tenierden^  C.  J.,  at  the  last  Guildhall  Sittings,  the  ^f  b.  aUvery 
case  was  this : — ^The  defendant  was  a  livery  stable  keeper^  stable  keeper, 
and  on  the  day  when  the  accident  in  question  occurred,  had  take  him  from 

let  out  to  a  Mr. four  post-horses,  which  he  sent  to  J^"^®°  ^^ 

.  Jjjpsom  ana 

his  house  with  two  of  his  postilions.     The  horses  were  hired  back .  In 

for  the  day,  for  the  purpose  of  drawing  Mr. ■ — 's  J^Snt  \l 

carriage  to  Epsom  races  and  back,  which  they  did,  being  maged  the 

driven  and  managed  entirely  by  the  defendant's  servants.  ^^i^^  ^^l' 

On  their  return  the  defendant's  servants  drove  against  the  B.,  as  owner 
plaintiff's  gig,  and  occasioned  the  damage  complained  of.  and  master  of 
The  phintiff  obtained  a  verdict.  I^tt& 

C.  for  such 

F.  Kelly  moved  for  a  rule  nisi  to  set  aside  the  verdict,  *"*^®* 
and  enter  a  nonsuit.  This  action  is  not  maintainable 
against  the  defendant,  the  owner  of  the  horses,  but  ought 
to  have  been  brought  against  the  owner  of  the  carriage,  to 
whom  the  horses  were  let  out  for  the  day.  The  question 
is,  whose  servants  the  postilions  are  in  point  of  law  to  b 
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deemed,  at  the  time  when  the  accident  happened.  In  point 
of  fact,  undoubtedly,  they  were  the  servants,  generally 
speaking,  of  the  defendant,  the  livery  stable  keeper ;  but  in 
point  of  law  it  is  submitted  that  they  were,  for  the  day,  the 
servants  of  the  person  by  whom  they  and  the  horses  were 
hired  for  that  day ;  and  that  he,  and  not  the  defendant,  is 
liable  for  the  consequences  of  their  acts.  Neither  the  men, 
nor  the  horses,  were  in  the  possession,  or  under  the  control, 
of  the  defendant  during  the  day  in  question ;  therefore  the 
allegation  in  the  declaration  that  the  defendant  was  pos- 
sessed of  the  horses,  is  not  borne  out  by  the  fact  The 
case  most  like  the  present,  and  indeed  hardly  distinguish- 
able from  it,  is  that  of  Laugher  v.  Pointer  {a)  j  but  there, 
unfortunately,  the  Judges  of  this  Court  were  equally  divided 
in  opinion  upon  this  very  question.  [^Baylej/,  J.  This  is  a 
somewhat  different  case  from  that.  The  horses  there  were 
job  horses;  here  they  are  post  horses,  which  in  point  of 
law,  I  conceive,  are  taken  never  to  be  out  of  the  possession 
of  their  actual  owner,  and  over  which,  therefore,  the  hirer 
has  no  sort  of  control.]  The  preponderance  of  opinion  in 
the  several  cases  seems  to  be,  that  the  owner  of  a  carriage, 
hiring  horses  and  servants  to  draw  and  drive  it,  is  liable  for 
their  acts ;  and  if  he  is,  the  owner  of  the  horses  cannot  be : 
if,  as  Littledale,J.  observed  in  Laugher  v.  Pointer,  "  if  one 
party  be  liable,  the  other  cannot."  At  least  the  point  re-^ 
quires  further  consideration. 


Lord  Tenterden,  C.  J. — Adhering  to  the  opinion 
which  I,  upon  deliberation,  formed  in  the  case  of  Laugher 
v.  Pointer,  from  which  I  do  not  consider  this  case,  in.  sub- 
stance, distinguishable,  I  think  the  present  defendant,  as 
the  owner  of  the  horses,  is  liable. 


HoLROYD,  J.  (6). — 1  think  the  present  case  distinguish- 
able from  the  former,  in  the  particular  pointed  out  by  my 

(a)  8  D.  &  R.  556 ;  5  B.  &  C.  (b)  Bayki^,  J.  had  gone  to  cham- 

547.  hers. 


Shite 

V, 
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brother  BayUy.    The  horses  and  servants  here,  though        18«8. 

hired  oat  to  the  owner  of  the  carriage  for  a  particular 

purpose,  were  still,  in  point  of  law,  in  the  possession  and 

under  the  control  of  the  defendant.    The  hirer  had  no  con-    '^^^^^^ 

trol  or  authority  over  them.     The  defendant  was  their 

owner  and  master,  and  is  responsible  for  their  acts. 

LiTTLEDALE,  J. — I  retain  the  opinion  which  I  expressed 
in  the  former  case ;  and  I  think  this  a  still  stronger  case 
than  that  against  the  owner  of  the  horses.  In  mj  judg^ 
ment,  the  period  for  which  the  horses  are  hired  is  immate- 
riaL     I  am  clearly  of  opinion  that  the  defendant  is  liable. 

^  Rule  refused. 


•  Bruce  v.  Ruler. 

Assumpsit  for  the  use  and  occupation  of  a  dwellings*  Where  il.,  at 
house.    At  the  trial  before  Bay  ley,  3.,  at  the  last  York  B.^{^y^^^ 
assizes,  the  question  was,  whether  there  had  been  a  valid  tenant,  ac- 
surrender  of  the  premises  by  the  defendant  by  operation  of  tenant  in  bis 
hw,  previously  to  the  quarter  for  the  rent  of  which  the  action  *'**^  j''^^ 
was  brought,  or  not.      The  circumstances  were  these:-—  insolvent,  and 
The  defendant  had  occupied  the  premises  as  tenant  from  [haf^'when 
year  to  year  to  the  plaintiff.    Just  before  the  expiration  of  he  proposed 
one  quarter,  he  told  the  plaintiff  he.  wished  to  quit  the  pre*  ^h^a^  q^  '{^^^^ 

mises,  and  proposed  to  him  another  tenant,  whom  he  wished  compounded 

.        .  .     .  with  his  credi- 

him  to  accept  in  his  stead.    The  plaintiff  accepted  the  tors,  but  did 
new  tenant,  who  took  possession  of  the  premises ;  but  he  °®^  *i*h™t°f"°t" 
proved  to  be  insolvent,  and  could  pay  no  rent.     The  de-  to  A.  -.—Held, 
fendant  knew,  when  he  proposed  the  new  tenant  to  the  preggion  of^ 

plaintiff,  that  the  former  had  compounded  with  his  creditors,  such  a  fact 

...  .  ,       i.  1        1  •     .«.  1-1  was  a  fraud  in 

but  did  not  communicate  that  fact  to  the  plain  tilt ;  nor  did  b.,  which 

the  plaintiff  ask  him  any  question  upon  the  subject.    The  "^m.^,^^  ***"* 

Q  2  ^.  for  the  rent. 
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1828.  learned  judge  told  the  jury  that  be  considered  the  defend- 
ant's suppression  of  the  fact  of  the  new  tenant's  insolvency 
was  such  a  fraud  upon  the  plaintiff,  as  vitiated  the  sur- 
render of  the  premises,  and  left  the  defendant  still  liable 
for  the  rent;  and  the  jury,  under  that  direction,  found  a 
verdict  for  the  plaintiff. 

JB.  Alderson  moved  for  a  rule  nisi  for  a  new  trial,  upon 
the  ground  that  the  learned  judge  had  misdirected  the  jury 
in  point  of  law.  There  was  no  fraud  in  this  case ;  there- 
fore the  surrender  of  the  premises  was  binding,  and  the 
defendant  was  not  liable  for  the  rent.  In  order  to  raise 
the  question  of  fraud,  so  as  to  render  a  party  liable,  who 
but  for  that  fraud  would  not  be  liable,  there  must  be 
either  a  wrongful  act  done,  or  a  duty  neglected,  by  the 
party.  Here,  there  was  neither  the  one  nor  the  other. 
There  was  clearly  not  the  first,  because  there  was  no  repre- 
sentation made  favourable  to  the  new  tenant,  as  regarded 
his  circumstances ;  and  with  respect  to  the  second,  it  seems 
difficult  to  say  that  the  defendant  was  guilty  of  any  breach 
of  duty.  If  the  plaintiff  had  asked  him  any  question  rela- 
tive to  the  circumstances  of  the  neV  tenant,  it  would, 
undoubtedly,  have  been  his  duty  to  have  stated,  fully  and 
/rankly,  all  he  knew;  and  any.  suppression  in  that  case 
would  have  amounted  to  a  fraud.  But  it  was  not  his  duty 
to  volunteer  the  communication  of  a  fact  which  it  might 
have  been  injurious  to  the  party  to  have  divulged,  and 
respecting  which  no  inquiry  was  made. 

Bayley,  J. — I  thought  at  the  trial  that  it  was  to  be 
presumed,  that  if  the  plaintiff  had  known  this  fact  with 
respect  to  the  new  tenant's  circumstances,  which  the  de- 
fendant knew  and  might  have  communicated  to  him,  but 
did  not,  he  would  not  have  accepted  him  as  a  tenant;  and 
therefore  that  the  keeping  back  that  fact  was,  legally  speak- 
ing, a  fraud,  which  rendered  the  defendant  liable  in  this 
action. 
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Lord  Tentebden,  C.  J.— And  I  think  so  now.  If  I 
had  tried  the  cause,  I  have  no  doubt  I  should  have  given 
a  similar  direction  to  the  jury. 

Bayley,  J, — It  is  very  desirable,  if  possible,  to  make 
people  honest. 

HoLROYD,  J. — I  think  it  was  clearly  a  fraud. 


1898. 


LiTTLEDALE,  J.  Concurred. 


Rule  refused. 


Maugham  v.  Hubbard  and  another.  Assignees  of 

Lancaster,  a  Bankrupt. 

Assumpsit  for  money  had  and  received  by  the  de-  In  an  action 
fendants  to  the  plaintiff's  use.     Plea,  non  assumpsit,  and  ^^"uyi^over 
issue  thereon.     At  the  trial  before  Lord  Tenterden,  C.  J.,  money  wrong- 
at  the  last  Guildhall  Sittings,  it  appeared  that  a  commission  them,  the  debt 

of  bankruptcy  havine  issued  against  Lancaster  in  the  year  "*^'?g  °^^ 

,     ,      •^  °  .  .  .  previouslv 

18^,  the  plaintiff,  who  had  had  dealings  with  him,  and  paid  to  the 
who  believed  that  he  owed  him  a  sum  of  26/.,  paid  that  ia*£Sef,^ 
sum  to  his  assignees.     Upon  subsequently  examining  his  that,  from 
own  books,  the  plaintiff  discovered  in  one  of  them  an  entry  ^Q^ry  ^f  ^is 

of  this  debt,  against  which  was   written,  "  R.  L.  £26.  o'v?  i?J*e 

^  .  plaintifiTs 

Maugham ;"  and  Lancaster,  upon  seemg  that  entry,  recog-  book,  he  had 

nized  it  as  being  in  his  own  handwriGng,  and  stated  that  "odoubtwhat- 

o  o'  ever  he  had 

from  seeing  that  entry  he  had  no  doubt  he  had  received  the  received  the 
money.     It  was  objected  for  the  defendants  that  the  proof  Held^suffi- 
of  the  original  payment  to  Lancaster  was  insufficient,  be-  cient  proof  of 
cause  he  knew  nothing  of  the  receipt  of  the  money  except  ^vith^t  pro- 
from  the  entry  in  the  plaintiff's  book,  which  entry  being,  if  ^'"5 '"® 

it  was  anything,  or  evidence  at  all,  an  informal  receipt,  was     The  entry  in 

the  book  was, 
^R.L,f**  the  bankrupt's  initials,  ''£S6,  Maugham,^  the  |daintiff's  name: — Held,  that 
the  bankrupt  might  speak  from  his  recollection  of  the  entry  in  tke  book,  as  having 
refreshed  his  memory,  though  the'book  could  not  be  used  as  evidence  for  want  of  a 
receipt  stamp. 
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Maugham 
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not  receivabk  in  evidence  unless  the  book  had  been 
stamped.  The  objection,  however,  was  overruled  by  the 
Lord  Chief  Justice,  and  there  being  no  other  defence,  the 
plaintiff  had  a  verdict. 


Robinson  now  moved  for  a  rule  nisi  to  set  aside  the  ver- 
dict and  to  enter  a  nonsuit,  and  renewed  the  objection. 
There  was  no  sufficient  proof  of  the  supposed  original  pay- 
ment of  the  money  by  the  plaintiff  to  the  bankrupt  The 
bankrupt,  who  was  the  only  witness  upon  the  subject,  ad- 
mitted that  he  knew  nothing  of  the  fact  of  the  money  having 
been  paid  to  him,  except  from  seeing  his  own  memorandum 
of  the  receipt  of  it  in  the  plaintiff^s  book.  He  had,  there- 
fore, no  knowledge  upon  the  subject  that  could  be  com- 
municated as  evidence;  for  the  book  from  which  his  know- 
ledge came  was  itself  not  evidence.  The  entry  in  the 
book,  if  it  was  anything,  was  a  receipt ;  therefore  the  book 
could  not  properly  be  produced  or  used  at  all,  without  a 
receipt  stamp.  Jacob  v.  Lindsay  (a)  is  decisive  of  the  point. 
There  the  plaintiff  had  entered  an  account,  in  writing,  of 
goods  and  cash  furnished  to  the  defendant  from  time  to 
time,  each  page  of  which  was  authenticated  by  the  defend- 
ant's acknowledgment,  in  writing,  of  the  receipt  of  the  con* 
tents ;  and  it  was  held  that  such  acknowledgments  could 
not  be  given  in  evidence,  for  want  of  receipt  stamps  (6). 
And  in  Hawkins  v.  Warre  (c),  an  action  of  replevin,  the 
issue  being,  whether  the  plaintiff  held  certain  closes  at  a 
fixed  rent,  specified  in  the  avowry,  it  was  held,  that  un- 
stamped receipts,  tending  to  shew  that  the  plaintiff  had 
previously  paid  for  the  same  premises  the  like  rent  so  spe- 
cified, were  inadmissible  to  support  the  issue.  Then, 
without  the  book  there  was  no  proof  at  all  of  the  payment, 
because,  independently  of  the  book,  the  bankrupt  knew 
nothing  about  it;  and  the  rule  is,  that  a  witness  may  refresh 


(a)  1  East,  460. 
(()  But  it  was  also  there  held 
that  the  witness  might  re(iesh  his 


memory  by  referring  to  the  ac- 
counts. 
(c)5D.&R.512;  dB.&C.690. 
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his  memory  by  any  book  or  paper,  if  be  can  afterwards 
swear  to  tbe  fact  from  his  own  recollection ;  but  if  he  can- 
not swear  to  the  fact'  from  recollection,  any  farther  than  as 
finding  it  entered  in  a  book  or  paper,  the  original  book  or 
paper  must  be  produced.     Doe  v.  Perkins  (a). 


18S8. 


Maughah 

HUBBABD. 


Lord  Tentbrden,  C  J. — The  bankrupt,  upon  looking 
at  the  plaintiff's  book,  said,  that  seeing  his  own  initials  to 
•the  receipt  there,  he  had  no  doubt  whatever  that  he  had 
received  the  money.  I  think  that  amounted  to  a  statement 
that  he  knew,  and  recollected,  independently  of  the  book, 
that  the  money  had  been  paid  to  him.  If  that  be  so,  the 
question  with  respect  to  the  stamp  becomes  immaterial, 
because  then  the  book  may  be  regarded  as  used  only  for 
the  purpose  of  refreshing  the  witness's  memory,  which  it 
was  allowable  to  do,  though  it  had  no  stamp.  If  it  had 
been  wished  to  use  the  book  as  evidence  per  se,  it  would 
undoubtedly  have  required  a  receipt  stamp,  because  the 
entry  amounted  to  a  receipt  in  meaning. 

BaylBy,  J. — I  think  diere  was  sufficient  evidence  of 
the  payment  of  the  money  by  the  mouth  of  tbe  witness, 
without  using  the  book  for  any  other  purpose  than  refresh- 
iog  his  memory,  for  which  purpose  it  was  clearly  admissi- 
ble. In  proving  the  execution  of  a  deed,  the  attesting  wit- 
ness frequently  states  that  he  does  not  recollect  the  fact  of 
the  deed  being  executed  in  his  presence,  but  that  seeing 
his  own  signature  to  it,  he  has  no  doubt  he  saw  it  executed; 
and  yet  that  has  always  been  received  as  sufficient  proof  of 
the  execution. 


The  other  Judges  concurred. 


Rule  refused. 


(a)  3  T.  R.  749.  And  see  Tan- 
ner v.  Taylor^  ibid,  755;  Kerning- 
tan  V.  Inglis,  8  East,  ^73;  Hewy 


V.  Lee,  2  Chit.  Rep.  124 ;    JSur- 
rough  V.  Martin,  2  Campb.  1 12. 
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1838. 

East  v. . 

A  promiss6iy  ASSUMPSIT  on  a  promissory  note,  in  these  words : — 
lJ/.iOi.y made  ''On  demand,  I  promise  to  pay  the  bearer  hereof    the 

payable ''on  sum  of  11/.  105.,  with  interest,  for  value  received."  At 
demand,  to  . 

the  bearer,  the  trial  before  Fork,  J.,  at  the  last  assizes,  the  note, 
for  vaUw  re^**  when  produced,  appeared  to  bear  a  U.6d.  stamp.  It  was 
ceived^"  re-  contended  on  the  part  of  the  defendant,  that  it  ought  to 
stamp  by  55  ^^^^  borne  a  25.  stamp,  to  satisfy  the  provisions  of  the 
Geo.  3,  c.  184,  55  Geo.  3,  c.  184,  Sched.  part  1,  tit.  "  Promissory  note,** 

Sched  til  A> 

part  1,  the  words  of  which  were,  '*  Promissory  note  for  the  pay- 

ment to  the  bearer,  on  demand,  of  any  sum  <^  money  ex- 
ceeding c£lO,  and  not  exceeding  £20, — 25.;  which  said 
notes  may  be  re- issued,  after  payment  thereof,  as  often  as 
shall  be  thought  fit."  The  learned  Judge  considered  the 
objection  valid,  and  accordingly  nonsuited  the  plaintiff. 

W.  E.  Taunton  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  This  is  not  a  re-issuable  note 
within  the  meaning  of  the  statute,  which  was  clearly  in- 
tended to  apply  to  bankers'  notes  only.  Section  14  enacts 
that  **  it  shall  be  lawful  for  any  banker  or  bankers,  or  other 
person  or  persons,  who  shall  have  made  and  issued  any 
promissory  notes  for  the  payment  to  the  bearer,  on  demand, 
of  any  sum,"  &c.  "  duly  stamped  according  to  the  direc- 
tions of  this  act,  to  re-issue  the  same,''  &€•  This  is  not 
such  a  note  as  is  there  described ;  for,  first,  it  has  never 
been  issued  within  the  meaning  of  the  statute,  and  therefore 
never  can  be  re-issued;  and,  secondly,  it  is  not  *'  duly 
stamped  according  to  the  directions  of  this  act,"  and  for 
that  reason  can  never  be  re-issued.  Section  24  provides 
that  no  re-issuable  notes  shall  be  issued  by  any  person, 
"  without  taking  out  a  licence  yearly  for  that  purpose,"  and 
that  '^  every  such  licence  shall  specify  the  name  of  the  per- 
son to  whom  the  same  shall  be  granted."  Section  27  pro* 
vides,  that  every  person  applying  for  such  licence  ^*  shall 
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produce  and  leave  with  the  proper  officer  a  specimen  of  1828. 
the  promissory  notes  proposed  to  be  issued  by  him ;"  and 
imposes  a  penalty  of  100/.  upon  every  person  who  shall 
infringe  either  of  those  provisions.  Now  these  enactments, 
coupled  with  the  schedule,  plainly  shew  that  bankers'  notes 
are  the  only  notes  intended*  A  bill  of  exchange,  of  the 
amount  of  this  note,  requires  only  a  Is.Gd.  stamp;  nor 
can  there  be  any  good  reason  why  a  promissory  note  should 
stand  on  a  different  footing. 

Lord  Tenterden,  C.  J. — In  the  description  given  by 
the  schedule  of  bills  of  exchange,  there  is  some  limitation 
of  the  time  at  which  they  are  payable;  they  are  all  described 
as  payable  so  many  days  or  months  after  date  or  sight,  and 
the  stamp  varies  in  amount  accordingly.  But  in  this  pro- 
missory note  there  is  no  fixed,  limited  time  for  payment; 
it  is  payable  on  demand.  It  is  also  payable  to  bearer,  and 
does,  as  it  seems  to  me,  fall  within  the  description  of  the 
part  of  the  schedule  referred  to,  and  consequently  ought  to 
bear  a  2s.  stamp.  If  it  did  not  come  within  the  operation 
of  this  part  of  the  schedule,  it  would  be  left  out  altogether* 
It  may  be  some  hardship  upon  the  plaintiff  thus  to  decide ; 
but  parties  should  not  deal  with  promissory  notes  framed 
in  this  unguarded  way ;  and  having  done  so,  the  plaintiff 
must  abide  the  consequences. 

The  other  Judges  concurred. 

Rule  refused  (a) 

(a)  See  WhUlock  v.  Underwood^  3  tliat  the  note  was  io  legal  effect 

D.  &  R.  356.  There  the  language  payable  on  demand,  and  therefore 

of  a  promissory  note  was,  ''I  pro-  required  a  5t.  stamp  by  the  55 

mise  to  pay  Mr.  WhUlock,  or  hearer,  Geo,  S,  c.  184,  Schedule,  part  1 ; 

the  sum  of  40/.,  value  received,  and  see  3  B.  &  C.  157,  S.  C. 
with  interest;"  and  it  was  held 
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part  of  the  defendant,  that  it  could  not  be  received  in  en-        tB98. 
dence,  inasmuch  as,  if  it  was  any  thing  at  all,  it  amounted      ^^^^^^^ 
to  an  agreement,  and  required  a  proper  agreement  stampj  9, 

The  Lord  Chief  Justice  overruled  the  .objection,  and  a  Wilsoh. 
verdict  was  found  for  the  plaintiff  on  the  second  count. 
In  Michaelmas  term  last  Campbell  obtained  a  rule  nisi, 
pursuant  to  leave  granted  at  the  trial,  to  enter  a  nonsuit^ 
upon  the  ground  that  the  paper  was  not  receivable  in  evi- 
dence for  want  of  a  stamp,  and  that  without  it  there  was 
no  evidence  of  the  defendant's  having  notice  of  the  dis- 
honour of  the  bill,  so  as  to  make  him  liable  as  the  indorser. 

Scarlett  and  Comyn  shewed  cause.  The  paper  required 
no  stamp.  It  was  not  an  agreement,  or  undertaking,  to 
do  any  thing;  it  was  a  mere  memorandum,  or  acknow- 
ledgment by  the  defendant  that  he  had  received  the  bill 
from  the  plaintiff,  and  held  it  to  his  use.  Watkins  v.  Hewlett 
(a)  is  decisive  to  shew  that  this  paper  did  not  require  an 
agreement  stamp.  There  an  instrument  was  given  by  an 
overseer  to  the  reputed  father  of  a  bastard  child,  stating 
that  he  had  received  a  sum  of  money  from  the  latter  by  a 
bill  of  exchange,  which  would  exonerate  him  from  the 
expenses  attending  the  birth,  &c.  of  the  child ;  and  it  was 
held  not  to  require  an  agreement  stamp.  It  is  equally 
clear  that  ^his  document  did  not  require  a  receipt  stamp, 
Tomkins  v.  Ashby  (6),  where  it  was  decided  that  no  instru- 
ment requires  a  receipt  stamp,  which  does  not  operate  by 
way  of  discharging  an  existing  debt,  which  this  clearly 
does  not. 

Campbell  and  Patteson  contrsi.  The  paper  in  question 
amounted  to  an  agreement,  and  required  a  stamp  accord- 
ingly. At  least,  it  was  evidence  of  a  contract  between  the 
parties,  and  was  produced  for  the  purpose  of  proving  the 
undertaking  set  out  in  the  first  count  of  the  declaration* 

(tf)  3  J.  B.  Moore,  311.    1  Bro.  MuUett   v.   Hutchison,    ante,   i. 

&   B.  1.      And  see   Latham  ▼.  552f. 

Rutley,  1  Ry.  &  M.  13;   Chad-  (6)  6  B.&C.  541. 
wick  V.  Sills,    1  Ry.  &    M.  15; 
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If  it  had  been  signed  by  both  parties,  it  would  clearly  have 
constituted  an  agreement,  and  have  required  a  stamp ;  and 
being  signed  by  one,  and  addressed  to  the  other,  it  was  at 
least  an  undertaking,  which  equally  required  to  be  stamped. 

Lord  Tbnterden,  C.  J. — I  am  clearly  of  opinion  that 
this  paper  was  neither  an  agreement,  nor  evidence  of  a 
contract,  requiring  a  stamp,  within  the  meaning  of  the 
55  Geo.S,  c.  184,  scbed.  pt.  1.  It  was  a  mere  acknowledg- 
ment by  an  attorney  of  the  duty  which  he  had  taken  upon 
himself  to  perform  for  his  client.  This  rule,  therefore, 
must  be  discharged. 


The  other  Judges  concurred. 


Rule  discharged. 


Houses  built 
on  lands  em- 
banked from 
the  Thames, 
in  pursuance 
of  the  statute 
7  Geo,  3,  c.  37, 
which  vests 
those  lands  in 
the  owners, 
"  free  from  all 
taies  and  as- 
sessments 
whatsoever," 
are  not  liable 
to  be  rated  for 
the  relief  of 
the  poor. 


The  King  v.  The  City  of  London  Gas  hiOHT  and  Coke 

Company. 

oY  a  certain  rate  or  assessment  duly  made  and  allowed 
by  two  justices  of  the  peace  for  the  city  of  London,  on 
the  22d  of  September,   1826,  on  the  several  inhabitants 
and  others,  and  every  occupier  of  lands,  houses,  shops^ 
warehouses,  and  other  tenements  or  hereditaments  within 
the  parish  of  St.  Bridget,  otherwise  St.  Bride,  in  the  ward 
of  Farringdon  Without,  in  the  city  of  London,  for  and 
towards  the  relief,  maintenance,  and  employment  of  the 
poor  of  the  same  parish,  from  Midsummer-day  then  last 
past  to  Michaelmas-day  then  next  ensuing,  the  said  rate 
being  a  rate  or  assessment  of  1^.  6d.  in  the  pound  upon 
the  annual  rent  or  value  of  the  said  lands,  houses,  shops, 
warehouses,  and  other  tenements  or  hereditaments  of  and 
in  the  same  parish,  as  far  as  the  same  could  be  ascertained ; 
the  city  of  London  Gas  Light  and  Coke  Company  were 
rated  as  follows  : — 
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'^  The  City  of  London  Gas  Light  sbd^ 
I'eooJ     Coke  Company,  for  houses,  sheds,  f^    «•  ^-      ThetiTno 

'•^^     and  premises,  Dame/ BenAam,Se-f^    °° 

. ,  1  London  Ga« 

cretary,  resident J  Company, 

C'*  The  same,  for  houses  and  premises,')   ^  iq  ^ 
**(     DanklBenham j  0  18  0 

C««  The  same,  for  houses  and  premises^ ")       \(\  c\f> 

(,     Daniel  Benham .3 

Against  this  rate  the  said  Company  appealed  to  the  next 
general  quarter  sessions,  holden  in  and  for  the  city  of 
London^  on  the  18th  January,  1827>  when  that  Court 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  the  following  case : 

The  premises  for  which  the  said  Company  are  rated  and 
charged  at  the  sum  of  <£90,  upon  the  annual  rental  or 
value  of  <£  1,200,  consist  of  a  wharf,  buildings,  and  pre* 
mises,  abutting  on  the  river  Thames  near  Blackfriars 
Bridge,  held  by  the  Company  under  a  lease  granted  by  the 
New  River  Company ;  a  part  of  which  ^premises  is  in  the 
parish  of  St.  Bridget,  otherwise  St.  Bride,  and  liable  to  be 
rated  thereto,  at  the  sum  of  <£60  upon  the  annual  rental  or 
value  of  <£800 ;  and  the  remaining  part  of  such  buildings, 
together  with  the  wharf  and  premises,  covering  and  com** 
prising  a  space  of  22,642  feet,  superficial  measure,  which 
are  assessed  in  the  said  rate  upon  the  annual  rental  or 
value  of  £400,  and  from  which  the  City  of  London  Gas 
light  and  Coke  Company  claim  to  be  exempted,  are  built 
upon  ground  and  soil  which  were  formerly  part  of  the 
ground  and  soil  of  the  river  Thames,  and  were  inclosed  and 
embanked  by  the  New  River  Company,  and  became  vested 
in  the  City  of  London  Gas  Light  and  Coke  Company  as 
lessees  (for  a  term  yet  unexpired),  together  with  the  ad* 
joining  wharf  and  ground,  in  front  of  which  the  said  ground 
and  soil  of  the  said  river  were  so  inclosed  and  embanked. 
The  inclosure  and  embankment  were  made  by  the  New 
River  Company  under  the  authority  of  an  act  of  parlia- 
ment^ 7  Geo.  3,  c.  37  j  which  act  is  annexed  to  and  forvoA 
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18S8.        part  of  this  case.    Tie  aections  of  this  statute  ^hich  are 
Ji;**^^^      material  for  the  coDbideration  of  the  Coort.  arc  the  1st,  2d, 

V.  52d,  53d,  54th,  56th,  57th,  and  60th. 

XgvDoir  Gas  ^  ^^j^  j.^^^^  amounting  to  2SL  1  ls«  8jrf.  per  annum,  pay- 
able by  virtue  of  the  said  act,  for  the  land  so  embanked  as 
aforesaid,  was  redeemed  by  the  New  River  Company  in  the 
year  1 769,  for  the  sum  of  47 1  /.  14f.  2^. 

An  act  of  .parliament,,  passed  SQ  Geo^  3,  entitled, 
**  An  Act  for  the  better  Relief  and  Employment  of  the 
Poor  of  the  Parish  of  St.  Bridget,  otherwise  St.  Bride, 
Fleet  Street^  in  the  City  of  London,^  which  act  is  annexed 
to  aud  forms  part  of  this  case.  The  sections  of  this  act 
which  are  material  for  the  consideration  of  the  Court,  are 
the  17th  and  18th. 

An  act  of  parliament  was  passed,  7  Geo,  4,  entitled, 
*'  An  Act  to  amend  an  Act  of  his  late  Majesty,  for  the 
better  Relief  and  Employment  of  the  Poor  of  the  Parish 
of  St  Bridget,  otherwise  St.  Bride,  Fleet  Street,  in  the 
City  of  London,"  and  which  act  is  annexed  to  and  forms 
part  of  this  case.  The  sections  of  this  statute  material  for 
the  consideration  of  the  Court,  are  the  SBth  and  39th. 

The  New  River  Company,  while  in  possession  of  the 
ground  and  soil  for  which  the  exemption  is  now  claimed  by 
the  London  Gas  Light  and  Coke  Company,  were  for  seve- 
ral years  regularly  rated  to  the  poor  rate  of  the  said  parish 
of  St.  Bridget,  otherwise  St.  Bride,  in  respect  of  the  same, 
and  of  the  buildings  erected  thereon,  and  paid  their  rates: 
and  the  London  Gas  Light  and  Coke  Company,  having  be- 
come possessed  of  the  said  ground  and  soil,  about  eight 
years  since,  were  for  several  years  regularly  rated  to  the 
poor  rate  of  the  said  parish  in  respect  of  the  same,  and  of 
the  buildings  erected  thereon,  and  regularly  paid  their  rates 
until  the  year  1825,  when  a  new  and  higher  assessment 
having  been  made,  they  objected  to  the  rate,  and  claimed  a 
total  exemption. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  land,  comprising  the  said  space  of  22,642  superfi- 
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cial  feet,  comprising  the  said  wharf  and  premises  and. the  i8S8. 

several  buildings  erected  thereon,  and  which  are  assessed  "^^^^/^^^ 

in  the  said  rate  upon  the  annual  rental  or  value  of  £400,  v, 

are  liable  to  be  rated  to  the  relief  of  the  poor  of  the  said  ^^^^  ^^* 

COMPAMT. 

parish  of  St.  Bridget,  otherwise  St.  Bride.  If  the  Court 
shall  be  of  opinion  in  the  affirmative,  the  rate  is  to  be  cooh 
firmed;  if  otherwise,  the  rate  is  to  be  amended  by  striking 
out  the  said  sums  of  1,200/.  and  90/.,  and  inserting  instead 
thereof  the  sums  of  800/.  and  60/. 

Brodrick,  in  support  of  the  Order  of  Sessions.-^The; 
enactments  upon  which  the  question  in  this  case  mainly, 
depends,  are  the  first,  second,  and  fifty-first  sections  of  the 
7  Geo,  3,  c.  37.  By  the  first,  the  City  of  London  are  re-, 
quired  to  inclose  and  embank  certain  portions  of  the  ground 
and  soil  of  the  River  Thames,  for  the  purposes  of  the  com- 
pletion of  Blackfriars  Bridge.  By  the  second,  the  owners 
and  proprietors  of  wharfs  or  grounds  abutting  on  the  river, 
are  empowered,  upon  giving  certain  notices  to  the  city,  to 
inclose  and  embank  so  much  of  the  said  ground  and  soil 
of  the  river  as  lies  opposite  and  contiguous  to  their  respec- 
tive wharfs  or  grounds,  at  their  own  expense.  And  by  the 
fifty-first,  it  is  enacted,  **  that  the  ground  and  soil  of  the  said 
nver  so  to  be  inclosed  and  embanked  in  the  front  of  every 
such  respective  wharf  or  ground,  (and  which  shall  be 
bounded  on  the  east  and  west  sides  thereof,  by  straight 
lines  running  at  right  angles  to  and  upon  the  said  intended 
front  line,)  shall  vest,  and  the  same  is  hereby  vested,  in  the 
owner  or  owners,  proprietor  or  proprietors  of  such  adjoin- 
ing wharf  or  ground,  according  to  his,  her,  or  their  respec- 
tive estates,  trusts,  or  interests  therein,  free  from  all  taxes 
and  as$e$sments  whatsoever.^*  The  question  is,  whether  this 
, company,  as  the  proprietors  of  the  premises  described  in 
the  case,  and  assessed  in  the  rate,  upon  a  rental  of  400/.  at 
SO/,  a  year,  are,  under  the  words  '*  free  from  all  taxes  and 
assessments  whatsoever,''  exempt  from  poor  rates,  in 
respect  of  those  premises.     It  is  submitted  that  they  are 
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1828.        not.    It  is  found  by  t^e  case,  that  the  previous  owners  of 
^^^^^^^      the  premises,  and  the  Company  themselves,  have  been  regu- 
9.  larly  rated,  and  paid  rates  in  respect  of  them,  for  a  long 

London  Gas  course  of  years,  down  to  the  year  1825;  therefore  it  is  clear 
that  down  to  that  period  they  considered  themselves  liable, 
and  that  the  idea  of  claiming  an  exemption  has  originated 
very  recently  and  suddenly,  upon  the  rate  being  raised. 
The  true  construction  of  the  exemption  in  the  statute  seems 
to  be,  that  it  applies  not  to  poor  rates,  or  any  other  public 
or  parochial  taxes,  but  only  to  the  local  or  district  taxea 
peculiar  to  the  city  of  London ;  and  there  are  cases  in  the 
books  which  strongly  support  this  argument.  It  was,  in- 
deed, held  in  Williams  v,  Prit chard  (a),  that  houses  built 
on  lands  embanked  on  the  Thames,  in  pursuance  of  this 
statute,  were  not  liable  to  be  assessed  to  the  general 
land-tax  imposed  by  the  27  Geo.  3.  But  there  the  act 
imposing  the  tax  was  in  general  words.  In  Perchard  v. 
Heywood{b),  it  was  held,  that  this  act  of  7  Geo,  3,  c.  37, 
did  not  exempt  the  occupiers  of  houses  built  on  land  em- 
banked from  the  Thames,  from  the  payment  of  the  house 
and  window  duties  imposed  by  the  38  Geo.  3,  c.  40;  and 
the  words  of  that  act,  like  those  of  the  acts  imposing  the  tax 
in  this  case,  were  express  and  comprehensive.  It  must  be 
admitted,  that  the  words  of  the  act  there  were  stronger 
than  they  are  here,  for  there  every  exemption  was  expressly 
taken  away,  except  certain  exemptions  expressly  men- 
tioned, **  notwithstanding  any  former  statute  or  statutes  to 
the  contrary;"  but  the  decision  of  the  Court  does  not  seem 
to  have  proceeded  on  that  ground,  but  on  the  ground  that 
the  tax  was  a  personal  charge,  and  not  a  tax  on  the  land. 
Now  that  principle  applies  here.  The  poor  rate  is  to  be 
considered,  not  as  a  tax  on  the  land,  but  as  a  personal 

(a)  4  T.  R.  2.  And  see  Edding-  were  not  liable  to  be  assessed  Xo 

ton  y.  Barman,  4  T.  R.  4,  where  the  rates  for  paving  in  London, 

it  was  held,  that  houses  built  on  made  under  the  1 1  Geo.  3,  c.  29. 

land  embanked  from  the  Thames  (6)  8  T.  R.  468. 
in  pursuance  of  the  7  Geo.  3,  c.  37, 


\ 
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charge  in  respect  of  the  land;  it  is  a  tax  upon  the  occupier        i828. 
of  the  land,  not  upon  the  land  itself:  but  the  exemption  is  .    ^•^'^''^^ 
deariy  from  taxes  upon  the  land,  and  construed  strictly,  as  ^^ 

it  ought  to  be,  cannot  extend  to  poor  rates.  The  local  I^ndoh  Gas 
acts  imposing  the  poor  rate,  the  39  Geo.  3,  c.  4,  and 
7  Geo.  4,  c.  1 14,  contain  no  such  exemption  as  the  7  Geo.  S, 
c.  37,  contains,  and  clearly  impose  the  tax,  not  on  the  land, 
but  on  the  occupier;  for  they  authorize  the  making  of ''  one 
general  equal  pound  rate  or  assessment  for  and  towards  the 
relief  of  the  poor,  upon  all  and  every  person  and  persons 
iirho  do  or  shall  inhabit,  bold,  occupy,  or  enjoy  any  ]and,house, 
shop,  warehouse,  coach-house,  stable,  cellar,  vault,  or  any 
other  buUding,  tenement  or  hereditament  within  the  parish, 
and  on  every  other  person  and  persons  who  by  law  is,  are,  or 
shall  be  chargeable  or  liable  to  be  assessed  for  or  towards 
the  relief  of  the  poor.''  These  acts,  therefore,  are  incon* 
sistent  with  the  former  act,  giving  the  exemption;  they  can- 
not stand  and  be  put  in  operation  together:  consequently 
the  latter  must  be  taken  to  operate  as  a  repeal  of  the  former. 
The  rule  of  law  upon  this  subject  is  clearly  laid  down  by 
Lord  Coke  in  Foster^B  case  (a).  He  says,  ''  an  act  in  the 
affirmative  shall  not  repeal  or  abrogate  a  precedent  affirma* 
tive  law  before:  and  the  said  rule  that  leges  posteriores 
priores  contrarias  abrogant9'WSL8  well  argued.  But  as  to  this 
purpose,  contrarium  est  multiplex.  First,  in  quality,  scilicet, 
if  one  is  an  express  and  material  negative,  and  the  last  is  an 
express  and  material  affirmative;  or  if  the  first  is  affirmative, 
and  the  latter  negative.  Secondly,  in  matter,  although  both 
are  affirmative;  as  by  the  statute  of  33  H.  8,  c.  23,  it  is 
enacted,  that  if  any  person,  being  examined  before  the 
king's  council,  or  three  of  them,  shall  confess  any  treason, 
8u:.  he  shall  be  tried  in  any  county  where  the  king  pleases, 
by  his  commission,  &c.:  and  afterwards  another  law  was 
made,  1  &  2  P.  &  M.  c.  10,  in  these  words,  that  all  trials 
hereafter  to  be  had  for  any  treason  shall  be  had  according 
to  the  course  of  the  common  law,  and  not  otherunse.    This 

(a)  tlCo.  Rep.  62,b. 
VOL.  II,  C 
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1828.         latter  act  (although  the  latter  words  had  not   been)   hath 
abrogated  the  former,  because  they  were  contrary  in  matter/' 
V.  So  Lord  Chief  Baron  Comyns  says,  affirmative  words  do 

I^NDov  Gas  ^^^  ^^^^  away  the  words  of  a  former  statute;  "  but  where 
affirmative  words  in  sense  contain  a  negative,  as  wliere  a 
new  ordinance  is  made,  which  directs  the  form  or  order  of 
the  proceeding,  it  is  otherwise  "  {a).  The  present  case  falls 
within  that  rule.  The  acts  are  contrary  in  matter,  and 
therefore  the  former  is  repealed. 

.    Bolland,  contr^^  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J. — I  entertain  no  doubt  upon 
this  case.  The  only  question  is,  whether  the  occupiers  of 
premises  built  upon  laud  embanked  from  the  Thames,  pur-> 
suant  to  the  7  Geo.  3,  c.  37,  are  or  are  not  exempt  from  the 
poor  rates  imposed  by  the  subsequent  statutes  of  39  Geo, 
3,  c.  4,  and  7  Geo,  4,  c.  114.  I  am  clearly  of  opinion  that 
they  are.  The  7  Geo,  3.  recites,  that  it  would  tend  to  re- 
move many  inconveniences,  if  the  ground  and  soil  of  the 
river  was  inclosed  and  embanked,  and  then,  after  regulating 
the  mode  of  the  inclosure  and  embankment,  enacts,  that  the 
ground  and  soil,  when  inclosed  and  embanked,  shall  vest  in 
the  owners  of  the  adjoining  wharfs  or  grounds,  "  free  from 
all  taxes  and  assessments  whatsoever."  The  legislature 
therefore  clearly  contemplated  a  benefit  arising  to  the  public 
from  the  embankment  on  the  one  hand,  and  a  benefit  arising 
to  the  persons  making  the  embankment,  namely,  an  ex- 
emption  from  taxes,  on  the  other.  It  has  been  decided, 
that  this  land  is  exempt  from  the  land  tax.  Upon  what 
principle  then  can  it  be  contended,  that  though  the  land  is 
exempt  from  the  land  tax,  it  is  not  exempt  from  th.e  poor 
rate?  The  land  tax  is  an  assessment  charged  upon  the 
inhabitants  of  a  particular  district;  so  is  the  poor  rate: 
and  it  is  equally  immaterial  to  the  government,  in  both 
cases,  by  what  particular  number  or  description  of  persons 

(a)  Com^  Dig.  Parliament,  R.  ?5. 
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the  assessment  is  paid,  so  that  the  amount  required  for  the 
revenue  is  in  fact  levied  and  contributed.  The  embank- 
ment might  reasonably  be  expected,  and  probably  was  found  ^ 
to  be  of  advantage  to  the  parish  at  large,  and  therefore  it  ^^^^^  ^^ 
was  reasonable  that  the  exemption  should  be  extended  to 
the  parish  rates,  and  that  the  parish  at  large  should  consent 
to  its  being  so  extended.  That  being  the  state  of  the  case 
under  the  first  act  of  parliament,  it  does  not  appear  to  me 
that  any  alteration  has  been  made  by  the  subsequent  sta- 
tutes. The  object  of  those  acts  was  to  establish  a  new 
mode  of  making  the  assessments  in  the  parish,  not  to  in- 
crease the  subjects  of  assessment.  The  enumeration  of  the 
persons,  to  be  assessed  is  precisely  the  same  in  all  the  acts ; 
and  there  ciin  be  no  reason  for  holding,  that  acts  made,  not 
for  the  purpose  of  imposing  a  new  burthen,  hut  alio  intuitu, 
as  I  have  already  mentioned,  shall  have  that  effect,  or  shall 
render  persons  liable  to  the  payment  of  a  rate  from. which 
they  were  previously  exempt.  But  the  case  of  Perchard  v. 
Heywood(a),  where  it  was  decided  that  these  premises 
were  not  exempt  from  the  house  and  window  duties,  has 
been  relied  on,  as  an  authority  for  saying  that  they  are  not 
exempt  from  poor  rates.  ..  That  case  differs  materially 
from  the  present.  The  tax  in  question  there  was  one  dif^ 
fering  altogether  in  its  nature  from  a  poor  rate.  The 
house  and  window  tax  is  a  public  and  general  assessment. 
Its  object  is  to  raise  a  sum  from  the  nation  at  large,  for 
national  purposes,  and  it  is  of  importance  to  the  public 
that  every  house  shall  be  rated  to  it,  because  the  effect  of 
some  persons  being  exempt  must  necessarily  be  either  to 
reduce  the  sum  intended  to  be  raised,  or  to  increase  the 
burthen  upon  those  who  are  liable.  These  observations  do 
Dot  apply  to  a  land  tax  or  to  a  poor  rate,  therefore  the 
ease  to  which  I  have  alluded  does  not  govern  the  present. 
The  recent  decision  in  Chatfield  v.  Ruston{b),  with  respect 

.  (a)  8  T.  R.  468.  D.  &  R.  557 ;  4  B.  &  C.  467 ;  Res 

{b)  5  D.  &  R.  675;  3  B.  &  C.      v.  Toms,  Doug.  401 ;  Rex  v.  Scott, 
863.    And  see  Rei  v.  Boldero,  6      3  T.  R.  602. 
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to  a  corn  rent  substituted  in  lieu  of  tithes,  is  very  analogous* 
to  the  present  case.     There^  by  a  private  inclosure  act,  the 
V,  tithes  of  a  parish  were  abolished,  and  in  lieu  thereof,  a. 

Cow^  Y  *  yearly  money  payment,  by  way  of  compensation,  was  di- 
rected to  be  made  to  the  vicar,  **  free  and  clear  of  all  rates, 
taxes  and  deductions  whatsoever;"  and  it  was  held,  that 
those  words  exempted  the  vicar  from  poor  rates^  in  re- 
spect of  the  money  so  directed  to  be  paid  to  him.  In 
principle  that  case  is  the  same  as  the  present,  and  for  these 
reasons  I  am  of  opinion  that  these  parties  are  not  liable  to 
poor  rates  in  respect  of  the  premises  built  on  the  land 
embanked  from  the  river,  and  therefore  that  the  sessions 
were  wrong  in  confirming  the  rate  in  that  respect.  It  is 
singular  that  the  occupiers  of  the  premises  should  have 
submitted  to  the  payment  of  the  rate  so  long;  but  that 
circumstance  cannot  vary  their  right  to  exemption  in  point 
of  law.  The  raising  of  the  rate  might  naturally  draw  their 
attention  to  the  question,  whether  they  were  really  liable 
or  not;  and  this  parish  affords  an  instance  of  the  impolicy 
of  striving  to  obtain  too  much^  by  which  parties  not  un- 
frequently  lose  what  they  previously  had,  and  which  they 
might  otherwise  have  been  permitted  to  keep. 

Bayley^  J  — I  am  of  the  same  opinion.  It  is  quite 
clear  that,  under  the  7  Geo.  3,  these  parties  were  exempt 
from  the  poor  rate,  and  I  see  nothing  in  the  subsequent 
acts  to  deprive  them  of  that  exemption.  They  were  passed 
entirely  alio  intuitu:  for  the  purpose  of  altering  the  mode 
of  assessment,  and  for  that  purpose  only.  It  was  no  part 
of  their  object  to  abrogate  the  exemption  given  by  the 
former  act,  or  to  charge  any  parties  that  were  not  pre- 
viously chargeable.  They  left  the  law  precisely  as  it  stood 
under  the  statute  of  Elizabeth,  with  respect  to  the  persons 
to  be  rated  to  the  relief  of  the  poor.  The  words  of  ex^ 
emption  in  Chatfield  v.  Ruston  were  not  stronger  in  effect 
than  the  words   of  exemption  here,  and  that  case  is  in 
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principle  a  direct  authority  in  favour  of  the  present  appel-        1828. 
lants.  v^-Y*w 

The  Kmo 
v. 
HoLROYD,  J.,  concurred.  I^hdon  Gas 

'  COMPAMT. 

LiTTLEDALEy  J.,  was  abseut. 

Order  of  Sessions  quashed^  and  the  Rate  amended  by 
striking  out  the  sums  of  1,200/.  and  90/.,  and  inserting  the 
sums  of  800/.  and  60/. 


The  King  v.  The  Inhabitants  of  Ashby-de-la-Hay. 

By  an  order  of  two  justices^  dated  22d  May,  1827»  John  No  settlement 
Stifap,  Hannah  his  wife,  and  their  five  children,  were  re-  Q^fr^under 
moved  from  the  township  of  Ashby-de-la-Hay  to  the  town-  6  Geo. 4,  c  57, 
ship  of  Mugginton,  both  in  the  county  of  Derby ;  and  the  tenemenif  un« 
sessions,  on  appeal,  quashed  the  order,  subject  to  the  opi-  ^®**  j!*®  entire 
nion  of  this  Court  upon  the  following  case : —  whole  year, 

At  Lady-day,  1825,  the  pauper,  John  Sneap,  being  ^^*u^Jf^^^^^ 
legally  settled  in  the  township  of  Mugginton,  hired  a  farm  tualljr  paid, 
io  Ashby-de-la-Hay  by  the  year,  at  the  rent  of  54/.  per 
annum,  payable  half-yearly.  He  held  and  resided  upon 
the  farm  for  more  than  twelve  months,  and  he  paid  rent  on 
account  of  the  same  to  the  amount  of  40/. ;  but  he  did  not 
pay  a  whole  year's  rent  for  the  same  prior  to  his  becoming 
chargeable  to,  and  his  being  removed  by  the  township  of 
Ashby-de-la-Hay.  He  was,  prior  to  the  22d  June,  1825, 
charged  in  respect  of  the  farm  in  two  poor  assessments,  and 
with  the  public  levies  or  taxes  of  the  township  of  Ashby- 
de-la-Hay  ;  and  applications  were  made  to  him  for  payment 
of  «uch  levies  or  taxes  prior  to  the  22d  June,  1825,  but  he 
did  not  pay  the  same  till  after  the  10th  July,  1825. 

jV.  U.  Clarke,  in  support  of  the  Order  of  Sessions.   The 
question  is,  whether  the  pauper  acquired  a  settlement  in 
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1828.         Ashby-de-la-Hay,  by  renting  a  tenement  in  that  township, 

^•^^"^^      pursuant  to  the  provisions  of  the  statute  6  Geo.  4,  c.  57. 

,;.  The  only  doubt  which  can  be  raised  upon  that  question  is 

AsHRnr-DE-LA-  ^JjIi  respect  to  the  payment  of  the  rent,  for  it  will  not  be 

denied  that  all  the  other  requisites  of  the  act  were  com- 
plied with.  Now,  it  is  submitted  that  a  payment  of  40/., 
that  being  a  sum  exceeding  10/.,  though  not  being  the  full 
amount  of  a  year's  rent,  is  a  sufficient  payment  within  the 
true  construction  of  the  statute.  The  former  act  of  parlia- 
ment, the  59  Geo,  3,  c.  50,  required  that  the  tenement 
should  be  hired  at  10/.  a*year  at  least,  for  a  whole  year, 
and  should  be  occupied,  and  the  rent  actually  paid  for  a 
whole  year,  by  the  person  hiritig.  The  present  act,  6  Geo.  4, 
c.  57,  varies  considerably  from  the  former  in  its  language. 
The  latter  requires  that  the  tenement  shall  be  rented  at  10/. 
a-year,  at  least,  for  a  whole  year,  and  shall  be  occupied,  and 
the  rent,  to  tlie  amount  oflOL,  actually  paid  for  a  whole  year. 
It  has,  undoubtedly,  been  held  in  the  recent  case  of  jRex  v. 
St.  Lawrence,  Ranisgate  (a),  that  payment  of  more  than  10/., 
part  of  the  yearly  rent  of  a  tenement,  is  not  a  sufficient  pay- 
ment to  entitle  to  a  settlement  under  this  statute ;  but  that 
the  whole  rent,  whatever  its  amount  may  be,  must  be  paid. 
It  is  submitted  that  such  a  decision  is  likely  to  lead  both  to 
ab3urdity  and  inconvenience,  and  that  the  point  deserves  to 
be  reconsidered.  The  object  of  the  act  seems  to  be,  to  pre^ 
vent  persons  from  coming  into  parishes  to  settle,  who  are 
not  of  ability  to  pay  10/.  a-year  for  a  house,  and  to  secure 
the  actual  payment  of  that  sum ;  but  it  hardly  could  have  been 
intended  that  an  occupier  to  the  amount  of  500/.  a-year/ 
having  satisfied  all  the  other  requisites  of  the  law,  but,  being 
suddenly  impoverished,  and  compelled  to  leave  20s.  of  his 
rent  unpaid,  should  therefore  be  deprived  of  a  settlement : 
and  yet,  to  that  absurdity,  the  decision  in  Rex  v.  Ramsgate 
roust  lead.  Besides,  that  construction  of  the  act  entirely 
overlooks  the  important  words  to  be  found  in  it,  namely, 
that  the  rent,  to  the  amount  of  \0l.,  shall  be  paid  for  a  year. 

(tf)  6B.&C.  712. 
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Those  are  new  words,  introduced  for  the  first  time  io  the         laes. 
|)resei]t  statute,  aud  must  be  taken  to  have  some  meaning;      ^'^^^^'^^ , 
but  either  they  must  be  rejected  altogether  as  surplusage,  ^, 

or  they  must  be  construed  to  mean  that  a  part  payment,  to  Ash^-de-la- 
the  amount  of  10/.,  of  the  annual  rent,  shall  be  sufficient. 
Jt  has  been  decided,  that  the  omission  in  the  present  act  of 
the  requisition  in  the  former,  that  the  rent  shall  be  paid  by 
the  person  hiring  the,  tenement,  forms  a  substantial  and  im- 
portant distinction  between  the  two,  and  that  under  the 
present  act  the  whole  rent  need  not  be  paid  by  the  person 
renting  the  tenement ;  Rex  v.  Kibworth  Harcourt  (a) ;  and, 
upon  the  same  principle,  and,  indeed,  d  fortiori,  the  intro* 
duction  of  new  words  in  the  present  act  ought  to  be  re- 
garded as  being  done  with  some  intention,  and  the  only 
reasonable  intention  seems  to  be,  to  limit  the  payment  to 
10/.,  where  the  yearly  rent  exceeds  that  sum* 

.    Clinton,  contr^,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J. — I  entertain  no  doubt  in  this 
case ;  the  more  particularly  as  there  has  already  been  one 
cypress  decision  upon  the  point  which  it  raises.  In  order 
to  arrive  at  the  true  construction  of  this  act  of  parliament, 
which  it  is  contended  was  not  done  in  the  case  of  Rex  v. 
Ramsgate,  it  is  necessary  to  consider  the  state  of  the  law 
when  this  act  was  framed,  and  the  object  which  the  legisla- 
ture had  in  framing  it.  By  the  statute  59  Geo.  3,  c.  50,  it 
is  quite  clear  that  no  person  could  acquire  a  settlement  by 
renting  a  tenement,  unless  the  whole  rent  for  one  year  was 
actually  paid  ;  and,  therefore,  the  only  question  is,  whether 
any  alteration  in  that  respect  was  intended  to  be,  or  has 
been  effected,  by  the  6  Geo,  4,  c.  57.  The  recital  states, 
that  inconveniences  had  been  found  to  exist  in  consequence 
of  the  settlement  of  the  poor  being  made  to  depend  upon 
the  annual  value  of  tenements  which  they  have  rented,  or 
upon  the  annual  value  of  tenements  in  virtue  of  which  they 

(o)  Ante,  vol.  i. 
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have  paid  parochial  rates.     The  recital,  therefore^  clearly 
The  King     ^PP^i^s  ^^  "  ^he  annual  value"  only ;  and  the  enacting  clause, 
'0'  after  repealing  the  former  act,  and  then  repeating  its  words. 

Hay.  except  so  far  as  it  mentions  the  payment  of  parochial  rates, 
concludes  by  declaring,  that  no  person  shall  acquire  a  settle- 
ment by  reason  of  renting  a  tenement,  unless  the  rent  for 
the  same,  to  the  amount  of  10/.,  be  actually  paid,  for  the 
term  of  one  whole  year  at  the  least.  The  true  construction 
of  these  latter  words,  in  my  opinion,  is,  that  a  year's  ren^ 
which  shall  not  be  less  than  10/.,  but  without  reference  to 
its  being  more  than  10/.,  must  be  paid,  in  order  to  entitle 
the  party  to  a  settlement.  It  is  true  the  words  "  to  the 
amount  of  10/."  were  not  inserted  in  the  former  act;  it  is 
unfortunate  that  they  have  crept  into  the  present  act,  and 
they  have  probably  done  so  through  mistake  or  inadver- 
tence :  but  they  do  not  appear  to  me  to  alter  the  spirit  and 
meaning  of  the  enactment.  I  think  the  passage  may  be 
read  as  if  those  words  were  not  in  it ;  that  they  may,  in  fact, 
be  rejected  as  surplusage.  This  being  so,  the  present  case 
is  governed  directly  by  that  of  Rex  v.  Ramsgate:  no  settle- 
ment has  been  acquired  in  Ashby-de-la-Hay,  and  the  order 
of  sessions,  quashing  the  order  of  removal  from  that  town- 
ship, must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed. 


The  Kino  v.  The  Inhabitants  of  Warden. 

working  with '  1  WO  justices,  by  their  order,  removed  Susanna  Kirsopp, 

his  master  dar-  ^ife  of  Georse  Kirsopp,  and  their  six  children,  from  the 
ing  the  week  a  rr*  > 

in  one  parish,  and  sleeping  on  Saturday  and  Sunday  nights  at  his  master's  house  in 
another,  may  gain  a  settlement  in  the  latter  parish  by  inliabitancy  under  his  indenture. 
A  verbal  agreement  by  a  master,  "  upon  being  paid  3/.  to  set  his  apprentice  at  liberty, 
and  to  give  him  up  his  indenture/'  aoes  not  discharge  the  indenture,  so  as  to  fix  the 
settlement  of  the  apprentice  in  the  parisli  where  he  slept  last  before  the  making  of  such 
agreement. 
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parish  of  Warden,  in  the  county  of  Northumberland,  to  the 
parish  of  Whickham,  in  the  county  of  Durham;  and  the     'rhe^^^Q 
sessions,  on  appeal,  quashed  the  order,  subject  to  the  v* 

opinion  of  this  Court  upon  the  following  case : — 

George  Kirsopp,  the  husband  of  the  pauper  Susannah 
Kirsopp,  was  bound  apprentice  to  his  uncle,  George 
Eliioti,  a  stone-mason,  by  indenture  dated  on  or  about 
the  £5tb' December  1803,  for  the  term  of  seven  years  from 
the  date  thereof,  to  learn  the  art  of  a  stone-mason,  and 
John  Kmopp,  the  father  of  the  apprentice,  was  a  party  to 
the  indenture.  The  apprentice,  after  serving  under  the  ifl^ 
denture  in  various  places,  went  on  May-day,  1809,  with  his 
master  to  reside  in  the  parish  of  Whickham.  The  master 
worked  as  a  journeyman  mason,  at  Ravensworth  Castle,  in 
die  township  of  Lamesly,  in  the  parish  of  Lamesly ;  and 
the  apprentice  worked  there  with  him,  sleeping  at  a  lodg^ 
ing  in  the  township  of  Lamesly,  five  nights  in  each  week, 
and  Saturday  and  Sunday  nights  in  his  master's  house  at 
Whickham,  to  which  he  went  every  Saturday  evening,  and 
returned  to  his  work  every  Monday  morning.  The  appren- 
tice slept  above  forty  nights  in  Lamesly,  and  also  above 
forty  nights  at  Whickham,  during  his  service  under  the  in- 
denture, previous  to  the  25th  March,  1810.  On  the  24th 
March,  1810,  on  a  Saturday  afternoon,  as  the  apprentice 
and  his  master  were  returning  from  their  work  at  Ravens- 
worth  Castle  to  Whickham,  they  mutually  agreed  that  the 
master,  upon  being  paid  3/.,  should  set  the  apprentice  at 
liberty,  and  give  him  up  his  indenture  of  apprenticeship* 
After  this  agreement  the  apprentice  went  home  with  his 
master  to  Whickham,  and  slept  there  that  night.  He  had 
slept  the  previous  night  in  Lamesly.  The  next  morning, 
being  Sunday,  the  apprentice  went  to  his  father  near  Hex- 
ham, and  his  father  gave  him  31.  to  pay  to  his  master  for 
giving  up  his  indenture  of  apprenticeship  and  setting  him 
at  liberty.  The  apprentice  returned  in  the  evening  of  the 
same  day  to  Whickham,  and  paid  his  master  the  3/.  An 
agreement  on   unstamped  paper  was  then  drawn  up  in 
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writing,  and  signed  by  the  master,  but  not  by  the  appren- 

ThekiNo     ^'^®  ^^  ^^^  father;  which  agreement  was   as   follows: — 
V'  *'  This  is  to  certify,  that  a  mutual  agreement  has  taken 

place  between  George  Elliott,  master  mason,  and  George 
Kirsopp,  apprentice  to  the  said  George  Elliott,  as  to  deli- 
vering up  to  the  said  apprentice  his  indenture,  this  26th 
day  of  March,  1810,  his  seven  years  being  expired  at  25th 
December  1810;  for  which  time,  he,  at  this  period,  pays 
to  his  said  master  3/.  for  the  time  unexpired  in  his  inden- 
ture. George  Elliott.  As  witness.  Hall  JohnsonJ*'  The 
indenture  of  apprenticeship  was  not  then  delivered  up  by 
the  master,  it  having,  from  the  time  it  was  executed,  re- 
mained in  th^  possession  of  a  Mr.  Leadbitter,  who  pre- 
pared it,  and  was  one  of  the  subscribing  witnesses. 
George  Kirsopp  was  nearly,  but  not  quite,  twenty-one  years 
of  age.  He  slept  in  Whickham  that  Sunday  night,  and  the 
following  day  began  to  work,  entirely  on  his  own  account, 
at  Ravensworth  Castle,  where  he  continued  to  work  about 
a  month,  unconnected  with  his  master,  and  receiving  the 
whole  of  his  own  wages,  and  during  that  time  he  slept  at 
Lamesly,  not  in  the  lodging  which  he  had  previously  occu- 
pied with  his  master,  but  in  a  distinct  lodging  taken  by 
himself.  The.  master  also  continued  to  work  at  Ravens- 
worth  during  the  same  month  that  the  apprentice  remained 
working  there.  George  Kirsopp,  after  leaving  Ravens- 
worth,  went  to  Newcastle,  where  he  worked  on  his  own 
account,  and  soon  after  he  delivered  the  before-mentioned 
agreement  to  his  father,  who,  on  giving  it  to  Mr.  Leadbitter, 
received  the  indenture  of  apprenticeship  from  that  gentle- 
man, and  sent  it  to  Newcastle  to  his  son,  who  had  never 
worked  for  his  master  after  the  payment  of  the  31.  The 
agreement  remained  with  Mr.  Leadbitter  until  it  was  pro- 
duced to  the  Court  in  evidence.  It  was  proved  to  the 
satisfaction  of  the  Court  that  the  indenture  was  lost,  and 
that  due  search  had  been  made  for  it,  so  as  to  let  in  parol 
evidence  of  its  contents.  The  Court  of  Quarter  Sessions 
quashed  the  Order,  and  stated  the'  ground  of  their  judg- 
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ment  to  be,  that  the  indenture  was  not  put  an  end  to  by 
the  agreement,  and  that  the  month's  service  at  Ravens- 
worth,  after  the  agreement,  was  a  service  under  the  inden- 
ture. Warden. 

Parke,  in  support  of  the  order  of  sessions.  The  judg- 
ment of  the  sessions  cannot  be  supported  on  the  ground 
on  which  they  have  stated  it  to  have  proceeded ;  because 
there  can  be  no  doubt  that  the  indenture  of  apprenticeship 
was  discharged  by  the  agreement  entered  into  between  the 
apprentice  and  his  master,  it  being  an  agreement  for  a 
valuable  consideration.  But  still  the  sessions  were  right 
in  quashing  the  order  of  removal  to  Whickham ;  because, 
first,  if  the  agreeinent  was  complete  on  the  Saturday  when 
it  was  made,  Lamesly,  the  place  where  the  pauper  s]e[>t 
on  the  preceding  night,  was  his  last  place  of  settlement,  as 
it  was  the  last  parish  in  which  he  slept  in  his  character  of 
apprentice :  and,  secondly,  if  the  agreement  was  not  com- 
plete until  the  Sunday,  when  the  father  ratified  it  and  paid 
the  3/.  to  the  master,  still  the  pauper  did  not,  during  any 
part  of  his  apprenticeship,  sleep  in  Whickham  in  his  cha- 
racter of  apprentice,  or  for  any  purpose  connected  with  his 
service ;  and  that  being  the  case,  no  settlement  was  gained 
in  that  parish.     Rex  v.  Ilkesione  (a). 

Ingham,  contr^,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J. — The  case  of  Rex  v.  Ilkestone 
was  very  distinguishable  from  the  present.  There  the  ap- 
prentice was  allowed  by  his  master,  as  a  matter  of  indul- 
gence, to  go  to  his  father's  every  Saturday,  and  to  sleep 
there  every  Saturday  and  Sunday  night ;  and  it  was  ex- 
pressly found  there  that  the  apprentice,  during  those 
periods  of  absence,  did  no  work  for  his  master.  Here  the 
apprentice  returns  with  his  master  from  their  work,  and 
goes  to  his  master's  house,  where  he  passes  the  Saturday 

(a)  6  D.  &  R.  64;  4  B.  &  C.  64 ;  3  D.  &  R.  M.  C.  45. 
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18S8.         and  Sunday  nights^  and  on  the  Monday  again  accompanies 
^^"^^^      his  master  to  work ;  having  been  in  the  interval  under  the 
v.  eye  and  control  of  his  master,  and^  for  ought  that  appears, 

Wardbh.  performing  all  his  biddings.  He,  therefore,  slept  at  Whick- 
ham  in  his  character  of  apprentice^  and  was  an  inhabitant 
of  that  parish  under  his  indentures.  The  verbal  agree- 
ment made  on  the  Saturday  between  the  apprentice  and  his 
master  certainly  could  not  operate  as  a  discharge  of  the 
indentures,  so  as  to  transfer  the  settlement  to  Lamesly ; 
therefore  the  settlement  was  rightly  decided  in  the  first 
instance  by  the  justices  who  ordered  the  pauper  to  be 
removed  to  Whickham,  and  the  order  of  the  court  of 
quarter  sessions,  quashing  their  order,  must  itself  be 
quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Kegworth. 

A  party  by  TwO  Ju.Ktices,  by  their  order,  dated  20th  January,  18£7, 
ment  is  hired  removed  John  Jelly,  Sarah  his  wife,  and  their  six  children, 
*°d  ?^^"P*^'  from  the  parish  of  Sutton  Bonington,  in  the  county  of 
paid,  for  a  Nottingham,  to  the  parish  of  Kegworth,  in  the  county  of 
LTJi^nTuV  Leicester.  On  appeal,  the  sessions  quashed  the  order  so 
der  59  Geo,  3,  far  as  it  related  to  Sarah  Jelly,  one  of  the  children,  and 
a  thfrd  person  confirmed  it  as  to  all  the  other  paupers,  subject  to  the 
^  ^\^^\  !S  op^'^'o'*  of  *Ws  Court  upon  the  following  case : — 
for  payment  In  December,  1823,  the  pauper  John  Jelly  applied  per- 

of  the  rent.       sonally,  and  also  by  the  agency  of  one  John  Smith,  to  one 

William  Jacques,  to  become  tenant  of  a  house  and  six  acres 
of  land,  both  situate  in  the  appellant  parish,  and  finally 
Jelly  himself  concluded  the  agreement  for  and  hired  the 
house  and  land  of  Jacques,  at  the  rent  of  .£26  a  year, 
for  one  year.     He  duly  entered  upon  the  premises,  and 
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held  and  occupied  the  house  and  land,  and  paid  rent  for        I8m 

the  same  for  one  year  and  upwards.     He  also  purchased     ^T^^^^ 
-,.,-,^  ,  T  The  Kino 

of  and  paid  for  the  fixtures  on  the  premises  to  Jacques,  9. 

and  paid  the  parish  rates  and  taxes;  and,  upon  quitting    Kbowobth. 

the  premises,  Jacques  paid  Jelly  for  the  fixtures  then  upon 

the  premises.     Smith  agreed  with  Jacques  to  be  surety  for  • 

the  rent,  but  Jelly  always  paid  it,  and  with  his  own  money. 

The  settlements  of  the  wife  and  the  five  children  are  deri* 

vatiye  from  John  Jelly, 

Clinton,  in  support  of  the  order  of  sessions. — The  ques- 
tion before  the  Court  is,  whether  the  sessions  did  right  in 
confirming  the  order  of  removal  as  to  the  pauper,  and  his 
wife  and  five  children ;  in  other  words,  whether  the  pauper 
acquired  a  settlement  in  the  appellant  parish  by  renting  a 
tenement  there.  It  is  submitted  that  he  clearly  did.  All 
the  requisites  of  the  59  Geo.  3,  c.  60,  which  was  the  tene- 
ment act  in  force  at  the  time  of  the  transaction,  were 
strictly  complied  with ;  and  the  only  question,  even  at  the 
sessions,  was  one  of  fact,  namely,  to  whom  the  landlord  of 
the  house  gaive  credit  for  the  rent ;  whether  to  Smith  or  to 
the  pauper.  That  question  the  sessions  have  decided; 
and  that  being  a  question  of  fact,  this  Court  will  not  inter- 
fere. 

N»  R.  Clarke,  contri. — ^The  statute  requires  that  the  tene- 
ment shall  be  bon&Jide  hired  by  the  person  inhabiting  it, 
and  claiming  a  settlement  in  consequence.  Now  it  is 
impossible  to  say  that  the  house  and  land  in  this  case  were 
bond  fide  hired  by  the  pauper^  for  he  negotiated  for  it  in 
the  first  instance  through  the  agency  of  Smith,  and  at  the 
termination  of  the  negotiation  Smith  became  his  surety  for 
the  payment  of  the  rent.  Bond  fide,  therefore,  that  is,  in 
the  fair  and  honest  interpretation  of  the  transaction,  the 
house  was  hired  by  Smith,  and  not  by  the  pauper ;  and  if 
so,  one  of  the  requisites  of  the  statute  has  not  been  com- 
plied with,  and  no  settlement  has  been  gained. 
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1828.  Lord  Tentebden,  C.J. — I  think  there  was  a  perfectly 

sufficient  bona  fide  hiring  of  the  premises  in  question  by 
V.  the  pauper^  within  the  meaning  of  the  act  of  parliament. 

BowoBTH.  rpi^^  ^^g^  expressly  finds  that  "  finally  Jelly  himself  con- 
cluded the  agreement  for,  and  hired,  the  house.*'  What 
.  had  previouisly  passed  between  Smith  and  Jacques,  there- 
fore, became  quite  immaterial.  As  to  Smith's  becoming 
the  pauper's  surety  for  the  payment  of  the  rent,  that  cannot 
affect  the  case ;  for  it  does  not  appear  that  the  pauper  even 
knew  of  that  arrangement  between  Smith  and  Jacques,  and 
it  is  stated  that  the  pauper  paid  the  rent  with  his  own 
money. 

The  other  Judges  concurred. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Combe. 

«h?red"T*hi8  I'^O  justices,  by  their  order  dated  3d  February,  1827, 
uncle,  a  cai^  removed  Joseph  Davies  the  younger,  Mary  his  wife,  and 
learn  his  ^^  their  four  children,  from  the  township  of  Presteign,  in  the 
trade,"  and  county  of  Radnor,  to  the  township  of  Combe,  in  the  county 
other  work  ^^  Hereford ;  and  the  Sessions,  on  appeal,  confirmed  the 
af  well  as         order,  subject  to  the  opinion  of  this  Court  upon  the  follow- 

carpenter."        ing  case  : — 

to  fi  "d  h  ^^  ^^^  pauper,  Joseph  Davies,  had  a  derivative  settlement 
part  of  his  from  his  father,  in  the  township  of  Combe.  Joseph  Davies 
clothing  but     ^^^  elder,  the  pauper's  father,  sixteen  years  ago,  when  the 

he  was  to  pauper  was  about  fourteen  years  of  age,  was  about  to  put 
lodge  with  his  .  .  •       .  ,         ,   .  .  ,  i-  ^       •  . 

father.  Pau-    him  out  to  service,  and  took  him  to  the  town  of  Presteign, 

per  served  his  ^}j|j  |j|g  intention  of  hiring  him,  but  did  not  hire  him. 
uncle  on  these  °  ... 

terms  five  Shortly  afterwards,  one  John  Cole,  a  carpenter,  residing  in 
years.    At  the 

end  of  two  years  it  was  proposed  to  draw  up  indentures,  to  exempt  pauper  from  the 
militia;  but  none  ever  were  drawn  up: — Held,  that  this  was  not  a  contract  of  hiring 
and  service,  but  an  imperfect  contract  of  apprenticeship,  and  that  service  under  it  con- 
ferred no  settlement. 
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the  township  of  Presteign,  and  the  brother  of  the  pauper's         1828. 
mother,  suggested  that  it  was  better  for  the  pauper  to  go     JT^*^^^^ 
and  learn  his,  Calebs,  trade  of  a  carpenter,  instead  of  going  v. 

to  service.  At  length  Cole  hired  the  pauper,  from  his  mo-  Combe, 
ther,  to  learn  his  trade.  The  pauper  was  to  do  any  other 
work,  as  well  as  that  of  a  carpenter.  Cole  was  to  find  the 
pauper  part  of  his  food  and  part  of  his  clothing,  but  he  was 
to  be  lodged  at  his  father's  house.  In  pursuance  of  this 
contract,  the  pauper  went  to  Cole,  and  served  him  for  five 
years,  lodging  in  the  township  of  Presteign  with  his  pa-« 
rents,  who  provided  part  of  his  clothing  and  victuals. 
During  the  whole  five  years,  the  pauper  did  any  work  Cole 
put  him  to  do,  as  well  as  working  at  the  trade  of  a  carpen* 
ter.  In  the  second  or  third  year  after  the  pauper  had 
entered  upon  his  service,  a  conversation  took  place  between 
the  parties  about  indentures  being  drawn  to  bind  the  pau- 
per to  Cole,  until  the  age  of  twenty-one,  in  order  to  exempt 
the  pauper  from  the  militia.  The  indenture  was  to  be 
drawn  to  bind  the  pauper  till  he  was  twenty-one,  but  it 
was  understood  that  he  was  to  be  free  at  the  end  of  five 
years,  to  be  computed  from  the  time  of  the  original  con- 
tract. No  indenture  was  drawn,  nor  anything  afterwards 
said  upon  the  subject.  At  the  expiration  of  the  five  years, 
(that  being  understood  by  the  parties  to  be  the  termination 
of  the  original  contract,  whatever  was  the  nature  of  it,)  the 
pauper  agreed  to  work  with  his  uncle,  Cole,  as  a  journey- 
man carpenter,  under  a  weekly  hiring,  and  to  be  paid 
weekly  wages,  the  pauper  boarding  and  clothing  himself; 
and  he  was  to  be  at  liberty  to  go  away  at  the  end  of  any 
week.  He  continued  with  Cole  under  those  terras,  ex- 
cept upon  one  or  two  occasions  varying  the  amount  of  the 
weekly  wages,  for  nine  or  ten  years. 

Campbell,  in  support  of  the  order  of  sessions.  The  ses- 
sions, by  confirming  the  order  of  removal  from  Presleign 
to  Combe,  have  virtually  found  that  there  was  no  hiring 
and  service  of  the  pauper,  as  a  servant,  in  Presteign^    In 
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86  finding  they  were  right ;  at  least  they  were  not  palpably- 
wrong  ;  and  then,  the  question  being  one  of  fact,  this  Court 
will  not  interfere  with  their  decision.  The  general  rule  of 
legal  construction  upon  this  subject  is,  that  where  the  main 
object  of  the  contract  is  to  teach  and  to  learn  a  trade,  it  is 
not  a  contract  of  hiring  and  service,  but  an  imperfect  con- 
tnM  of  apprenticeship ;  but  that  where  the  main  object  is 
to  have  a  servant,  there  is  a  contract  of  hiring  and  service, 
although  part  of  the  compensation  for  the  service  may  be 
the  teaching  a  trade ;  for  there  the  relation  of  master  and 
servant  is  created,  which  in  the  other  case  it  is  not.  Then 
what  was  the  main  object  of  the  contracting  parties  in  this 
case?  Clearly  to  teach  and  to  learn  a  trade.  Rex  v. 
HiUkam  (a)  seems  opposed  to  this  argument.  There  the 
pauper  agreed  to  let  himself  to  his  brother,  a  carpenter,  for 
a  year.  He  was  to  receive  no  money  by  way  of  wages, 
but  his  brother  was  to  teach  him  as  much  of  the  trade  as 
he  could  in  the  time,  and  provide  him  with  meat,  drink, 
washing,  and  lodging ;  the  pauper  to  do  all  his  brother's 
lawful  business  in  his  farming  way.  This  was  held  a  con- 
tract of  hiring  and  service  for  a  year.  But  there  the  essence 
of  the  agreement  was  that  there  should  be  a  service,  and  a 
service  for  a  year,  which  varies  that  case  materially  from 
the  present.  Rex  v.  Little  Bolton  (6),  and  Rex  v.  Bur- 
bach  (c),  will  also  probably  be  relied  on  by  the  other  side  ; 
but  in  both  those  cases  the  main  object  was  to  have  a  ser- 
vant, and  nothing  was  said  about  the  pauperis  being  an 
apprentice  ;  which  Lord  Mansfield,  in  the  former,  and  Lord 
Ellenborough,  in  the  latter  case,  took  notice  of*  as  a  material 
circumstance.  But  the  decisive  case  upon  this  subject, 
and  the  one  directly  in  point  with  and  governing  the  pre- 
sent, is  that  of  Rex  v.  St.  Margaret's,  King's  Lynn  (rf). 
There  a  shoemaker  proposed  to  the  mother  of  the  pauper, 
a  boy,  to  take  him  to  learn  his  business.     He  was  to  serve 


(a)  Burr.  S.  C.  489. 
lb)  Cald.  367. 
(c)  1  M.  &  S.  870. 


(d)  9  D.&R.  160;  6  B.&C. 
97;  4  D.  &  R.  M.  C.  «60. 
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foar  years*  vms  to  board  and  lodge  with  his  master,  and 
was  to  have  half  what  he  earned.  He  served  four  years  on 
those  terms.  No  indentures  wbre  executed,  en  account  of 
the  poverty  of  the  mother^  and  no  premium  was  paid^  It 
was  held  that  this  was  not  a  contract  of  hiring  and  service, 
but  a  defective  cdtitract  of  apprenticeship,  and  that  the 
pauper  g^ned  no  settlement  by  service  under  it.  .  That 
was  precisely  the  present  case.  All  the  cases  upon  the 
subject  were  there  cited  and  considered  $  and  unless  the 
decision  there  is  overruled,  it  must  be  held  that  there  is  no 
contract  of  hiring  and  service  in  this  case>  but  only  an  im-^ 
perfect  contract  of  apprenticeship,  which  could  not  confer 
a  settlement*       " 
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.  JS.  Tamion,  ix>ntri.  '  The  question,  utidoubledly, 
depends  tipon  what  was  the  intention  of  .the  parties.  Now 
their  intention  must  be  collected  from  the  terms  of  the 
contract,  interpreted  in  great  measure  by  the  mode  in  whicb 
the  parties  cotidUcted  themselves  in  the  execution  of  it. 
Looking  at  this  case  in  that  point  of  view^  it  is  clear  that 
the  object  of  these  parties-was  a  servicef-  that  they  intended 
to  constitute  the  rektion  of  master  and  servant.  The  lan- 
guage of  the  case  is  important.  It  say$,  '^  At  length  Cok 
hired  the  pauper;''  it  first  indeed  states,  'Mo  learn  his 
trade;**  but  it  adds^ ''  Ae  pauper  was  to  do  any  other  work.'' 
If  it  had  said,  ^  Cole  hired  the  pauper  to  learn  his  trade» 
and  to  do  aily  other  work,"  there  would  have  been  a  clear 
and  complete  contract  of  hiring  i^nd  service;  for  it  does 
not  appear  that  af  the  time  of  the  contract  one  word  was 
said  about  «n  apprenticeship.  Afterwards>  indeed,  it  was ' 
proposed  to  draw  up  indentores>  but  not  as  Uie  ratification 
or  explanation  of  the  cohtreet  existing  bcftween  the  parties, 
but  merely  as  an  expedient  to  exempt  the  pauper  from  the 
militia;  and  at  that  time  the  pauper  had  served  two  years, 
and  if  the  original  contract  was  a  valid  hiring,  had  already 
gained  a  settlement  by  service  under  it.  The  cases  cited 
on  the  other  side^  and  endeavoured  to  be  distinguished 
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from  .the  present^  are  unimpeached  and  decisive  authorities' 
to  shew  that  there  is  a  good  contract  of  hiring  and  service 
here :  and  with  respect  to  the  case  of  Rex  v.  King's  Lynn, 
it  is  perfectly  distinguishable  from  the  present,  because 
there  the  main  object  clearly  was,  not  a  service,  but  an  ap- 
prenticeship, for  the  original  proposition  was  "  to  take  the 
boy  to  learn  the  master's  business;  but  there  were  no 
indentures,  on  account  of  the  mother's  poverty." 


Cur.  adv.  vulL 


Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J. — The  question  in  this  cas& 
was,  whether  the  pauper  served  his  uncle,  in  the  township 
of  Presteign,  in  the  character  of  a  servant  or  of  an  appren- 
tice.    The  cases  upon  this  subject  have  repeatedly  decided 
that  an  imperfect  contract  of  apprenticeship  cannot  be  con- 
verted into  a  contract  of  hiring  and  service,  so  as  to  render 
service  under  the  one  equivalent  to  service  under  the  other, 
and  sufficient  to  confer  a  settlement.     They  have  further 
decided  that  in  determining  what  is  the  true  nature  of  the 
contract,  the  intention  of  the  parties  is  principally  to  be 
regarded.     In  the  present  case  it  appeared  that  the  pauper 
was  hired  by  hi§  uncle  to  learn  his  trade,  and  that  he  was 
to  do  any  other  work,  as  well  as  that  of  a  carpenter,  of 
yifhich  trade  his  uncle  was.     After  serving  his  uncle  upon 
tjiose  terms  for  two  or  three  years,  a  conversation  took 
place  about  indentures^  which  it  was  proposed   should  be 
drawn  up,  for  the  purpose  of  exempting  the  pauper  from 
serving  in  the  militia;  but  no  indentures  were  ever  in  fact 
executed.     The  last  case  upop  this  subject  which  came 
before  the  Court,  was  that  of  Rex  v.  King's  Lynn,  the  facts 
of  which  very  closely  resembled  those  of  the  present,  and 
where  it  was  decided,  upon  grounds  so  clearly  stated  by 
my  brother  Holroyd,  that  the  relation  of  master  and  ap- 
prentice, and  not  that  of  master  and  servant,  was  contem- 
plated by  the  parties.    We  are  of  opinion  that  all  the  cir- 
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camstances  of  this  case  also  lead  fairlj  to  the  conclusion        1898. 
that  the  parties  intended  to  constitute  the  relation  of  mas-     J^!!^^*'*^^ 

,  •  rri^  .  ,  ,        The  KiKO 

ter  and  apprentice.     1  ne  parents  at  first  proposed  to  send  v. 

the  pauper  out  to  service:  but  the  uncle  suggested  that  it  Combe, 
would  be  better  that  he  should  go  and  learn  his  trade. 
The  object,  therefore,  clearly,  from  that  moment  was  to 
put  the  pauper  with  his  uncle  as  a  pupil  and  apprentice, 
and  not  as  a  servant;  and  his  service  with  his  uncle  was 
certainly  not  under  anything  like  an  express  contract  of 
fairing,  but  under  an  imperfect  contract  of  apprenticeship. 
We  are,  therefore,  of  opinion  that  the  pauper  acquired  no 
settlement  in  Presteign,  and  that  the  order  of  sessions, 
removing  him  to  Combe,  ought  to  be  confirmed. 

Order  of  Sessions  confirmed. 


The  King  v.  Everett. 

XHIS  was  an  information,  filed  by  the  Attorney-General,  Information, 
against  the  defendant,  under  the  statutes  6  Geo.  4,  c.  io6,  •'*^**8'*'*'^' 

_  wns  «•  person 

and  6  Geo.  4,  c.  108,  for  offering  a  bribe  to  an  officer  of  employed  in 
.%  .  the  service  of 

the  customs.  ^^  customs. 

The  first  count  stated  that  on,  8cc.  at,  &c.  certain  goods,  ^^^  >^  ^^  ^is 
.  ^  .         .  .  ,.  ,  ,      .  ,  dutvy  as  such 

to  Wit,  certam  spuituous  liquors  were  about  to  be  imported  person  so  em« 

and  brotieht  into  Great  Britain,  in  respect  of  which  certain  9^^y^*  ^. 
I  °  "^      ,  seize  certam 

duties  would    become  payable  to  the  king ;    that  at  the  goods,  and 
time  of  the  committing  the  several  offences  after  mentioned,  \^^^\  ^  ^"^ 
Richard  Hooper  was  a  person  employed  in  the  service  of  bribe  H.  to 
the  customs;  that  at  the  time  of  the  committing  the  offences  duty:— Held, 
in  the  first  and  second  counts  mentioned,  it  was  the  duty  ^^^  ^"  arrest 
of  the  said  Richard  Hooper,  as  such  person  so  employed  as  for  not  stating 
aforesaid,  among  other  things,  to  give  notice  to  some  officer  '4.®  '^5^*  ^^ 
or  officers  employed  in  the  service  of  the  customs  of  all  legal  duty 
such   goods  as  should   be  attempted  to  be  imported,  in  ^'^^^^* 
respect  whereof  the  duties  of  customs  by  law  payable  to 
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the  king  should  not  be  duly  and  truly  satisfied  and  paid, 
or  otherwise  agreed  for  according  to  the  statute,  to  the  Bnd 
that  such  goods  might,  by  such  officer  or  officers  empk^ed 
in  the  service  of  the  customs,  be  seized  and  secured,  in 
order  that  the  same  might  be  dealt  vrith  according  to  law* 
The  count  proceeded  to  allege  that  it  came  to  the  knowr 
ledge  of  Hooper,  being  tuck  person  so  employed  as  afore- 
said, that  the  goods  before  mentioned  were  about  to  be 
imported;  and  that  the  defendant,  contriving  to. cheat  and 
defraud  the  king  in  his  revenue  of  the  customs,  on,  •&€« 
at,  &c.  did  unlawfully  and  corruptly  solicit,  move,-  See. 
Hooper 9  being  then  and  there  such  person  so-  employed  as 
aforesaid,  unlawfully  and  corruptly,  and  contrary  to  his 
duty  in  such  employment  as  aforesaid,  to  forbear  to  give 
notice  to  any  officer  or  <ifficers  employed  in  the  service  of 
the  customs.  The  count  then  proceeded  in  the  usual  form 
to  allege  the  offering  of  a  bribe  by  the  defendant  to  the 
person  so  in  the  employment  of  the  customs. 

The  second  count  was  similar  to  the  first,  only  stating 
the  bribe  to  be  offered  for  permission  to  run  the  goods  on 

I 

shore.  .  . 

The  third  and  material  count  stated,  that  on,  Sic.  at.  See* 
it  was  the  duty  of  the  said  Richard  Hooper,  as  such 
person  so  employed  in  the  service  of  the  customs  .of  oiii 
lord  the  king  as  aforesaid,  to  arrest  and  detain  all  such 
goods  and  merchandizes  as  should,  within  his  knowledge, 
be  imported  and  brought  into  Great  Britain,  which  upoo 
such  importation  thereof  would  become  forfeited  ta  our 
said  lord  the  king,  by  virtue  of  any  acts  of  parliament  rela^ 
tive  to  his  majesty's  customs  then  in  force,  and  which  would 
then  and  there  be  liable  to  be  seized  as  forfeited  as  afore- 
said, in  order  that  such  goods  and  merdiandizes  might 
be  dealt  with  according  to  law;  and  that  the  defendant 
well  knowing  the  prembes,  but  having  no  regard  for  the 
laws  and  statutes  of  this  realm,  and  unlawfully  devising, 
&c.  to  cheat  and  defraud  our  said  lord  the  king  in  his 
said  revenue  of  the  customs,  on,  8Cc,  at,  Sec.  did  unlawfully 
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ind  corrtiptly  solicit,  move,  &c.  the  said  Richard  Hooper, 
being  then  and  there  suck  person  so  employed  in  the  ^rT^^^ 
service  of  the  customs  of  our  said  lord  the  king  as  afore-  _  v. 
said»  wfaen^  certain  goods  and  merchandizes  should  be  im- 
ported, and  brought  into  this  kingdom,  wAicA/ upon  such 
importation  thereof  as  aforesaid,  would  become  forfeited 
to  our -said  lord  the  king,  by  virtue  of  certain  acts  of  parlia- 
ment relative  to' his  majesty's  customs  then  in  force,  and 
which  would  then  and  there  be  liable  to  be  seized  as  for- 
feitad  asaforessaid,  unlawfully,  unjusUy,  and  contrary  to  the 
daiy  of  him  ibe  said  Bdchard  Hooper,. as  such  person  so  em" 
fhftd  m  the  service  of  the  customs  of  our  said  lord  the 
king  as  aforesaid,  to  forbear  to  arrest  and  detain  the  said 
last  mentioned  goods  and  merdiandizes,  in  order  that  the 
isame  might  not  be  dealt  with  according  to  law;  whereby 
our  ^aid  lord  the  king  might  and  would  be  then  and  there 
defrauded  in  his  said  revenue  of  the  customs. 

The  fourth  count  alleged  the  offering  a  bribe  to  Hooper 
to  foonntve  at  the  running  on  shore  of  certain  goods  liable 
to  doty^  on  importation. 

.    The  defendant  was  convicted  on  the  third  count  only, 
and  being  now  brought  up  for  judgment, 

%  9 

F.  Kelly  moved  to  arrest  the  judgment  The  third 
coont  of  this  information,  the  only  one  upon  which  the  de- 
fendant has  been  found  guilty,  cannot  be  supported.  The 
only  clauses  of  the  Customs'  Acts  upon  which  it  can  be 
attempted  to  support  it,  are,  the  6  Geo.  4,  c.  106,  s.  8,  and 
^ke  6  Geo.  4,  c.  108|  s.  34.  The  former  enacts  that  **  every 
person  employed  on  any  service  relating  to  the  customs,  by 
the  orders  or  with  the  concurrence  of  the  commissioners 
of  customs  (whether  previously  or  subsequently  expressed), 
shall  be  deemed  to  be  the  officer  of  the  customs  for  that 
duty  or  service ;"  and  the  latter,  that  **  all  vessels  and  boats, 
and  all  goods  whatsoever,  liable  to  forfeiture  by  the  cus- 
toms- laws,  shall  and  may  be  seized  in  any  place,  either 
npon  land  or  water^  by  any  officer  or  officers  of  the  army, 
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navy,  or   niarioes,  duly  authorized,  and  on   full   pay,'  or 
The  KrKG     officers  of  customs  or  excise,  or  any  person  having  authority 
V.  to  seize  from  the  commissioners  of  customs  or  excise ;  and 

£V£RETT 

all  vessels,  boats  and  goods  so  seized  shall,  as  soon  as 
conveniently  may  be,  be  delivered  into  the  care  of  the  pro- 
per officer,  appointed  to  receive  the  same."  Now,  in  the 
first  place,  this  count  does  not  describe  Hooper  in  terms 
which  bring  him  \«rithin  any  one  of  the  classes  of  persons 
enumerated  in  those  clauses.  It  describes  him  merely  as 
a  person  employed  in  the  service  of  the  customs,  and  avers 
that  he  being  so  employed,  it  was  his  duty  to  seize  certain 
goods.  It  does  not  describe  him  as  ''  an  officer  of  the 
army,  navy,  or  marines,  duly  authorized,  and  on  full  pay  ;" 
or  as  *'  an  officer  of  the  customs  or  excise ;"  or  as  **  a  per- 
son having  authority  to  seize  from  the  commissioners  of 
customs  or  excise ;"  it  merely  states  that  he  was  employed 
in  the  service  of  the  customs,  and  from  thence  assumes 
that  it  was  his  duty  to  seize.  Now  the  mere  fact  of  em- 
ployment in  the  service  of  the  customs  could  not  confer 
on  Hooper  any  authority  to  seize  goods,  much  less  could  it 
make  it  his  duty  to  do  so ;  and  yet  the  offer  to  bribe  him 
to  violate  or  neglect  his  duty  is  the  very  gist  of  the  offence 
charged  against  the  defendant.  Secondly,  this  count  alleges 
the  offer  to  bribe  to  have  been  made  in  respect  of  goods 
which  were  liable  to  forfeiture  upon  their  mere  importation, 
without  reference  to  any  custom  or  duty  payable  upon 
them ;  and  then  avers  that  such  offer  was  made  with  intent 
to  defraud  the  king  in  his  revenue  of  customs.  This  is 
clearly  a  misdescription  of  the  offence  intended  to  be 
charged.  If  there  was  no  custom  or  duty  payable  on  the 
goods,  there  was  no  revenue  derivable  to  the  customs  in 
respect  of  them,  and  the  importation  of  them  could  not 
work  any  fraud  on  the  revenue  of  the  customs.  The  goods, 
when  imported,  might  become  liable  to  forfeiture  on  other 
grounds,  and  the  offer  to  bribe  the  officer  might  on  other 
grounds  be  a  great  offence,  and  highly  punishable;  but  it  was 
clcaily  no  fraud  upon  the  customs;  for  even  the  increase  to 
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the  revenue  consequent  on  the  seizure  of  the  goods  would 
not  be  an  increase  to  the  revenue  of  customs^  any  more  than 
the  increase  to  the  revenue  produced  by  fines  inflicted  on 
delinquents  would  be.     Thirdly,  this  count  does  not  allege 
that  any  goods  liable  to  forfeiture  were  intended,  or  ex- 
pected, to  be  imported,  or  even  that  there  were  any  such 
goods  in  existence;   it  merely  states  that  the  defendant 
bribed  Hooper,  when  certain  goods  should  be  imported, 
which  upon  importation  would  become  forfeited,  and  liable 
to  be  seized,  to  forbear  to  seize  them.     Now  that  really 
amounts  to  no  more  than  a  charge  of  offering  a  bribe  to  a 
person  to  do  something,  if  ever  that  something  should  be- 
come requisite  to  be  done,  which  is   far  too  vague  and 
uncertain.     The  count  does  not  shew  any  offence  to  have 
been  in  contemplation ;  and  it  is  surely  going  much  too  far 
to  charge  as  an  offence  the  bribing  another  to  co-operate  in 
an  act  which  does  not  appear  to  have  been  intended :  it 
would  be  hardly  going  further  to  charge  one  person  with 
soliciting  another  to  murder  a  third  person,  who  was  not 
yet  in  existence.     Upon  all,  or  any  of  these  grounds,  it  is 
submitted  that  this  count  is  bad,  and  therefore  that  the 
judgment  ought  to  be  arrested. 
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:  The  Attorney-General,  the  Solicitor-General,  Storks,  Seijt. 
and  Shepherd,  contrik.  The  first  objection  to  this  count 
seems  to  be,  that  it  does  not  sufficiently  allege  that  Hooper 
was  an  officer  or  person  authorized  to  seize  goods  liable  to 
forfeiture.  HThere  is  no  weight  in  that  objection.  It  is  ex- 
pressly alleged  that  it  was  the  duty  of  Hooper  to  seize  such 
goods ;  it  could  not  by  possibility  be  his  duty  to  do  so,  un- 
less he  had  authority  for  doing  so :  and,  after  verdict,  it  must 
be  presumed  that  the  jury  have  found  affirmatively  the  fact 
that  such  was  his  duty,  and  that  he  had  such  authority.  It 
would  clearly  be  a  sufficient  allegation  if  the  offence  were 
laid  at  common  law ;  and  when  the  words  of  the  6  Geo.  4, 
c.  108,  s.  34,  are  duly  considered,  it  will  appear  to  be  suf- 
ficient within  that  statute.     The  statute  directs  the  seizure 
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of  goods  by  any..per3oa  having  authority  from  the  com* 
missiooers;  and  as  it  ia  here  stated  that  it  was  Hooptf^z 
duty  to  seizey  it  follows  that  he  had  authority  to  seize, 
because  the  averment  of  the  duty  necessarily  and  unaToid* 
ably  includes  the  averment  of  the  authority.  But  another 
class  of  persona  authorized  by  that  clause  to  seize^  are, 
officers  of  the  customs  or  excise*  Now  by  a  former  act^f 
parliament^  6  Geo.  4>  c.  106,  s.  8,  every  person  employed 
on  any  duty  or  service  relating  to  the  customs,  by  die. coin* 
missioners>  is  to  be  deemed  the  officer  of  the  cmstoms  for 
that  duty  or  service ;  consequently.  Hooper  must  be  taken 
to  be  an  officer  of  the  customs  for  the  purposea.mentioned 
in  the  information.  [Lord  Tenterden,  C.J ^Thnt  argu* 
ment  might  be  good  if  the  information  alleged  that  Hooper 
was  employed  in  the  service  of  the  customs  to  mze.  for* 
feited  goods;  but  it  stops. short  of  that:  it  alleges  only 
that  he  was  employed.]  .  The  secondiobjection  is,  that  the 
goods  are  described  as  prohibited  goods,  aud  therefore  that 
there  could  be  no.  duty  payable  oo  their  importation,  and 
no  fraud  intended,  upon  the  revenue  of  the  customsip  But 
there  is  nothing  in  thi^t  objection*  If  the.  intent  wtee 
omitted  altogetheri  the  remaining  fact  charged  would  con* 
stitute  an  offence  of  itself.  Besides,  the  argument  ad* 
vanced  in  support  of  this  objection  assumes  the  very  fiict 
upon  which  it  rests,  for  it  does  pot  appear  from  the  bm* 
guage  of  the  information  that  the  importation  of  the  goods 
was  prohibited;  they  are  described  as. liable  to  forfeiture 
and  seizure  upon  importation :  but  that  by  no  means  neces* 
sarily  implies  that  they  were  prohibited.  fix>m  importation. 
Goods  that  are.  forfeitable  can  scarcely  be  considered  as 
prohibited ;  and  goods  allowed  to  be  imported  may  become 
forfeited,  by  being  impof  ted  in  an  irregular  or  illegal  man* 
ner.  Again,  goods  which  are  forfeited  in  themselves,  may« 
in  some  instances^  at  the  discretion  of  the  commissioners, 
be  allowed  to  be  imported  upon  payment  of  certain  duties. 
The  7  Geo.  4,  c.  107,  s.  33,  contains  a  provision  of  this 
nature  m  jtb  reference  to  surplus  stores ;  and  it  is  sufficient 
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f6r  tbeprMfent  arguBient  to  point  out  any  one  instance  in 
which  goods  liable  to  forfeiture  upon  importation  may  be 
allowed  to  be  imported  upon  payment  of  a  duty':  besides,  vT 

forfeited  'goods  are  saleable^  and  their  proceeds  go  towanb  £^*bb^« 
the  rdvenne.  The  third  objection  is,  that  the  information 
does  not  all^e  that  any .  goods  :  liable  to  forfeitartC  were 
iateoded  or  expected  to  be  landed^  or  were  even  in  exist- 
ence. To  allow  such  an  objection  would  be  to  hold  out  a 
premium  for  the  commission  of  th^  very  offence  which  it 
wn  the  object  of  the  legislature  to  put  down.  The.  parties 
wonM  orily  have  to  bargain  for  time,  instead  of  bargaining 
for  any  particidar.goods,  and  dins  the  law  might  be  broken 
and -thel  revenue  ^defrauded  with  impahity. 


i  > 


LonrTBNTBRbxN;  C  J.*^I  am  of  opinion  that  the  first 
objection-  taken  to  this  information  must  prevail;  and  I* 
thereAnre  consider  it -unnecessary  to  discuss  the  other  two. 
The  count  in  question  states  that  Hooper  was  a  person 
employed  in  the  service  of  the  customs,  and  that  it  was  bis 
duty,  as  such  person  i  so  employed,  to  seize.  The  fact 
alleged,  therefore,  is',  that  he  was  a  person  employed  in 
the  service  of  the  custGtais ;  and  the  inference  intended  to 
be  drawn  from  that  fact  is^  that  because  be  was  a  person 
so  employed,  it  was  his  duty  to  seize.  This,  therefore,  is 
an  allegation  of  matter  of  law,  and  being  so,  the  fact 
shewing  the  legal  duty  should  have  been  stated.  Is  that 
fact  so  stated  here  i  Can  it  be  said  that  it  is  the  duty  of 
every  person  employed  in  the  service  of  the  customs  to 
seize  goods  i  We  cannot  say  so.  The  governing  principle 
upon  this  point  was  very  clearly  laid  down  in  the  case  of 
Max  V.  Roberls  (a),  which  came  before  this  Court  upon  a 
writ  of  error  from  the  Court  of  Common  Pleas.  There  a 
fact  was  stated  in  the  declaration,  from  which  it  was  at- 
tempted, in  point  of  law,  to  infer  a  duty ;  but  there  was 
there,  in  the  words  of  Lord  EUenborough,  as  it  seems  to 
me  there  is  here  also,  ''  an  entire  absence  of  all  circum- 

(fl)  12  East,  89. 
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1828.        Stances  or  facts  from  ¥rhich  any  duty  could  be  inferred. 

^'^'"'^^^^  The  question  there  also  arose,  as  it  does  here,  after  verdict; 
xf,  and,  in  addition  to  all,  the  present  is  a  criminal  proceed- 

EvERETT.  jng^  The  difficulty  arising  upon  the  6  Geo.  4,  c.  108,  s.  34, 
is  not  removed  by  reference  to  the  other  statute  of  6  Geo.  4, 
c.  106,  s.  8.  It  has  been  contended  in  argument  that  it  is, 
because  Hooper  must  be  deemed  to  have  been  acting  as  an 
officer  of  the  customs  within  the  operation  of  that  clause, 
and  as  such  to  have  been  a  person  authorized  to  seize. 
But,  unfortunately  for  that  argument,  it  overlooks  this 
very  important  fact,  namely,  that  that  clause  relates  only 
to  employment  in  a  particular  service.  If  the  information 
had  stated,  not.  only  that  Hooper  was  employed  in  the 
service  of  the  customs,  but  that  he  was  so  employed  to 
seize,  there  might  have  been  some  weight  in  the  argument, 
but  standing  as  the  averment  does,  there  is  none.  I  am, 
therefore,  of  opinion  that  the  judgment  must  be  arrested. 

Ba YLEY,  J. — I  am  of  the  same  opinion.  By  the  6  Geo. 
4,  c.  108,  s.  34,  three  descriptions  of  persons  are  authorized 
to  seize,  and  the  information  fails  to  bring  Hooper  within 
either  of  them.  It  merely  states  that  he  was  employed  in 
the  service  of  the  customs,  and  that  it  was  his  duty  to 
seize.  The  latter  allegation  is  matter  of  law ;  but  there 
are  no  facts  stated  to  shew  that  it  was  his  duty  to  seize : 
there  is  a  conclusion  drawn,  but  there  are  no  premises 
from  which  to  draw  it. 

HoLROYD,  J. — I  think  this  case  falls  precisely  within 
the  principle  of  the  case  of  Max  v.  Roberts. 

LiTTLEPALE,  J.  Concurred. 

Rule  absolute  to  arrest  the  judgment. 
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The  King  v.  The  Inhabitants  of  Stourbridge.  v-»vO 

dY  an  order  of  two  justices,  dated  27th  April,  1827,  Where  it  ap- 
George  Latfton,  his  wife  and  their  four  children,   were  jlfdeuture^o"" 
removed  from  the  parish  of  Bromsgrove  to  the  township  apprentice- 
of  Stourbridge,    both  in  the  county  of  Worcester;  and  old,  the  ex- 
the  sessions,  on  appeal,  confirmed  the  order,  subject  to  ^^*  ?^ 
the  opinion  of  this  Court  upon  the  following  case : —  overseers  of  a 

The  respondent  parish  established  a  derivative  settle-  ^id  wm  sent 
ment  of  the  pauper  in  the  appellant  township,  by  relief  to  those  over- 
given  to  his  mother.    The  mother,  being  examined  on  the  ^^^  ^  ^^ 

part  of  the  appellants,  stated,  that  about  twenty-four  years  found  in  the 

D&nsh  chest  * 

ago  she  received  some  money  from  the  overseers  of  Stour-  Held,  that  it 

bridge  to  put  her  son  out  apprentice,  and  that  she  accord-  ™'^?!jvl?!r* 

ingly  put  the  pauper/ at  the  age  of  about  seven  years,  lost,  and  that 

apprentice  to  one  William  Clay,  of  the  parish  of  Broms-  J^"  oPits^*" 

grove,  who   was  her  brother-in-law;   that  the  indenture  contents  was 

,was  signed  by  her,  by  the  pauper,  and  by  the  master,  who 

had  it  filled   up;    that    she  gave  the   indenture   to  one 

Nannjf  Badger,  to  take  to  Stourbridge  to  the  Qverseers 

who  had  given  her  the  money  to  pay  for  the  stamp  for  it; 

that  it  was  directed  to  the  overseers  of  Stourbridge;  that 

Nanny  Badger*s  husband  was  a  market  gardener,  and  used 

to  attend   Stourbridge   market;  that  sometimes  he,  and 

sometimes  his  wife,  went  to  the  market ;  and  the  indenture 

was  to  be  carried  to  the  overseers  either  by  the  husband 

or  the  wife,  when  they  went  to  the  market;   that  both 

Nanny  Badger  and  her  husband  were  since  dead,  but  that 

she  had  survived  her  husband;   that  she  did  not  know 

whether  Nanny  Badger  had   left  any  will,   but  she  had 

heard  that  she  had.     The  appellants  further  proved  by 

John  Mosely,  an  overseer  of  Stourbridge,   that  he  had 

searched  diligently  in  the  chest  where  the  papers  of  the 

township  are  kept,   for  the  indenture  of  apprenticeship, 

but  had  not  been  able  to  find  it ;  and  that  he  had  applied 

to  the  executor  of  William  Badger,  the  husband  of  the  said 

Nanny  Badger,  who  had  inforancd  him  that  the  indenture 
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1828.  had  never  come  to  his  hands,  and  that  he  was  certain  that 

p^^^^  no  such  paper  was  in  William  Badger*s  possession  when 

V.  he  died.     Under  these  circumstances  the  appellants  pro- 

oTouaBftf DOB  p^ggj  jQ  gjyg  jsecondary  evidence  of  the  due  execution  and 

contents  of  the  indenture  ;>  but  the  evidence  was  objected 
toon  the  part  of  the  respondents,  and  disallowed  by  the 
Court  of.  Quarter  Sessions^  on  the  ground  that  sufficient 
•  evidence  had  not  been  given  of  the  loss  of  the  indenture. 
The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  above  stated,  secondary  evidence 
ought  to  have  beien  admitted  of  the  execution  and  contents 
of  the  indenture.     .  . 

Sknitf  in  support  of  the  Order  of  Sessions.-^The  appel- 
lants had  not  given  such.sttisfoctory  evidence  of  the  loss  of 
the  indentui^e. of  apprenticeship,  as  entitled  them  to. give 
secondary  evidence  of  its  execution  and  contents.  This 
wks  not  the  case  of  a  document  which  was  functus  officio, 
which  liad  lost  all  its  value,  and  become  utterly  useless;  on 
the  contrary;  the  indenture  .was  an  instrument  which  it 
might  be  not  only  important  but  necessary  for  the  parish 
officers  of  Stourbridge  to  be  able  to  produce.  Where  a 
document  i6x>f  such  a.  nature,  the  strictest  and  clearest  proof 
of  search  and  of  loss  is  required,  before  secondary  evidence 
can  be  received.  The  distinction  in  this  jrespect,  between 
documents  which  it  is  of  importance  to  the  interest  of  the 
party  to  preserve,  and  those  which  having  become  useless 
may  be  presumed  to  have  been  lost,  is  well  pointed  out  by 
the  Lord  Chief  Justice,  of  this  Court,  in  the  case  of  Brtw^ 
iter  V.  SewtlUfl).  Speaking  of  the  instrument  there  in  ques- 
ti6n,  which  was  a  policy  of  insurance,  his  lordship  says, 
**  there'  vi'as  no  reason  to  suppose  that  the  policy  could  at  any 
future  time  be  called  for,  to  answer  any  reasonable  pUrpose 
whatever*     Jn  that  respect  such  a  document  differs  from  an 

(a)  3  B.  &  A.  296.  See  also  Freeman  v.  Arkell,  3  D.  &  It  674, 
the  judgments  of  B(u/ley,  J.  and  675.  And  see  1  M.  &  R.  297,  n. 
Bai,  J.,  upon  the  same  point,  in 
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ihdeiilare  of  apprenticeship.    The  latter  instrumebt  inily        idsai 
be  useful  after  the  appreuticeship  has  expired^  to  entitle      ^^^^'"^^ 
the  party  to  the  freedom  of  a  corporation^  or  to  exercise  a  ,,. 

trade;  or  ijt  .may  be  eyidence -of  his  settlement t  any  of  these  Stoukbriihje 
reasons  may  induce  a  person  to  take  care  of  such  an  instru- 
ment.''  Those  observations  apply  pointedly  to  the  present 
case.  The  parish  at  large,  and  the  overseers  for  the  y^ar 
in  which  the  binding  took  place,  had  a  strong  and  decided 
interest  in  preserving  the  indetitu^e.  Itwiui  .tl|e  duty  of  the 
appellants,  therefore,  to  have  found  the  j^rbh  officers  of  that 
year,  or  at  least  to  have  proved  that  thegr  had  made  due  iii->: 
quiries,  of  the  pauper's  mother  for  instance,  who  tfa^y  weref 
and  that  they  had  endeavoured  to  find  them  if  alive, 'oi» 
their  executors  in  case  of  their  death.  The  indenture  was 
directed  to  the  overseers,  and  was  put  ihto  a  reasonable 
course  of  delivery  to  them.  For  all  that  appears,  one  or 
both  of  those  overseers  may  be  now  living,  and  one  of  them 
may  have  the  indenture  in  his  possession;  nay,  more,  the- 
appellants  may  know  those  facts,  but  may  also  know  that 
there  is  some  defect  or  irregularity  in  the  indenture,  on- 
account  of  which  they  may  |hink  it  prudent  not  to  produce- 
it,  and  prefer  giving  parol  evidence  of  its  contents*  This, 
is  npt  like  cases  where'  the'  parish  -officers,  do-  Hot  know  of 
the  binding,  and  therefore  feel  no  interest  about  the  inden* 
ture;  here  the  binding  took  place  at  the  suggestion  of  the 
overseers,  and  they  bad  a  decided  object  and  interest  in 
view,  namely,  to  throw  the  burthen  of  the  pauperis  mainte- 
nance upon  the  parish  of  Bromsgrove,  to  promote  which 
they  would  naturally  preserve  the  indenture.  [Aty/ey,  J» 
If  that  was  their  object  in  promoting  the  binding,  and  they 
supplied  the  necessary  money  out  of  the  parish  funds,  they 
would  certainly  be  interested  in  preservitig  the  indenture; 
and  in  that  case  they  would  kfiow  that  the  parish  chest  was 
the  safest  and  most  proper  depository'  for  it,  and  would 
probably  deposit  it  there.  But  search  has  be^n  made  folr 
it  th^re,  without  success.]  Not  being  found  there  upon 
that  search,  the  inference  was  that  it  had  never  been  4epo« 
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t,  bnt  that  it  remained  in  the  possesaioa  of  one  of 
iIk  overseers  to  whom  it  was  directed^  and  doubtless  de- 
liveped,  or  his  representative.     It  was  his  interest  to  pre- 
SiouKBaiDOB  ^^^  \i^  noj^  therefore,  it  was  the  duty  of  the  appellants  to 

prove  that  he  had  not  done  so. 

'M'Mahott,  contrJL — ^This  objection,  relative  to  the  non- 
production  of  the  overseers,  is  started  now  for  the  first  tinM; 
it  was  not  suggested  at  all  at  the  sessions;  the  only  point 
there  made  was,  that  the  executors  of  Nanny  Badger  ought 
to  have  been  produced,  to  shew  that  the  indenture  was  not 
in  their  possession.  Neither  objection,  however,  can  pre- 
vail. The  indenture  was  not  directed  or  sent  to  A.  or  to 
jB.,  to  any  particular  overseer,  but  generally  to  the  overseen. 
Supposing  it  to  have  reached  them,  they  had  but  one  duty, 
to  perform,  namely,  to  deposit  it  in .  the  parish  chest,  the 
only  safe  and  natural  place  of  deposit  for  such  things.  The 
contrary  npt  being  shewn,  the  Court  will,  as  a  matter  of 
course,  presume  that  the  overseers  regularly  performed  their 
duty  in  that  respect.  There  was  no  interest  in  the  over- 
seers of  any  particular  year  to  preserve  this  indenture,  and. 
therefore  no  reason  why  the  overseers  for  the  year  in  which 
the  binding  took  place  should  have  been  resorted  to  upon, 
the  subject.     (Here  the  Court  stopped  him.) 

.  Lord  Tenterden,  C.  J. — The  question  is,  whether 
there  was  such  reasonable  evidence  of  the  indenture  having 
been  lost,  as  entitled  the  appellants  to  give  parol  evidence 
of.  its  contents.  Considering  the  nature  of  the  instrument, 
and  the  circumstances  of  the  case,  I  am  of  opinioa 
that. there  was.  It  seems  to  me,  that  if  care  had  been 
taken  to  preserve  the  indenture,  it  would  have  been  depo- 
sited in  the  parish  chest,  and  there  found;  and  that,  not 
being  found  there,  the  fair  presumption  is  that  it  was  lost. 
If  we  were  to  hold  otherwise,  and  were  to  require  the  sort^ 
of  proof  which  it  has  been  contended  ought  to  have  been, 
adduced^  it  would  be  necessary,  in  such  a  case,  to  produce. 
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not  only  the  parish  officers  themselves  for  the  year  in  which         1898. 
the  binding  took  place,  if  living,  or  their  representatives  if     rJ^T^XT*^ 
dead,  but  the  parish  officers,  or  their  representatives,  for  v, 

every  year,  no  matter  how  many,  between  the  date  of  the  ^tourbridob 
indenture  and  that  of  the  inquiry.    Such  evidence  would  be 
endless  and  impracticable;  and  it  would  be  unjust  and 
absurd  to  require  it.     Upon  this  short  ground,  1  am  of 
opinion  that  the  order  of  sessions  is  wrong. 

Bayley,  J. — I  am  entirely  of  the  same  opinion.  The 
parish  chest  was  the  natural  and  probable  place  for  this 
indenture  to  be  found  in.  Search  has  been  made  for  it 
there,  and  it  cannot  be  found.  The  only  reasonable  infer- 
ence is,  that  it  is  lost.  Then  parol  evidence  of  its  contents 
ought  to  be  received.    The  case  must  be  reheard. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed. 


CoLviN  and  others  v.  Newberry  and  another. 

OASE  by  the  plaintiffs  against  the  defendants  for  negli-  The  owners  of 
gently  carrying  goods  on  board  their  ship,  per  quod  the  d^^c«^erf  a 
goods  were  damaged.    Plea,  not  guilty.    At  the  trial  before  charter-Mrty, 
the  Lord  Chief  Justice,  at  the  London  adjourned  sittings  to  the  com-  ' 
after  Michaelmas  term,  1826  (a),  a  special  verdict  was  found;  "J?"*^  ®^  ^^^ 

^  ^        '^  ship,  on  a 

stating  substantially  as  follows : —  voyage  from 

On  the  nth  March,   1817,  the  plaintiffs  and  A.  Colvin  cS^cutu^nd 
the  elder,  deceased,  thipped  on  board  the  ship  Benson,  back,    ^.was 

near  Calcutta,  in  the  East  Indies,  then  riding  at  anchor  in  ^Ynp  out  and 

home,  and  to 

(a)  As  to  the  previous  proceedings,  vide  post,  67,  n.  secure  to  the 

owners  a  cer- 
tain amount  of  freight,  retaining  the  surplus,  or  making  good  the  deficiency.  An  agent 
of  the  owners  was  to  go  on  board,  to  superintend  the  management  of  the  storeSy  with 
power  to  displace  A.,  and  appoint  another  commander,  in  case  of  his  breaking  the  agree- 
ment on  his  part: — Held,  tnat  the  deed  was  not,  in  point  of  law,  a  charter-party,  so  as 
to  release  the  owners  from  their  liability,  as  such,  to  make  good  the  loss  upoa  goods 
sent  from  Calcutta  to  London  by  the  ship,  and  lost  or  damaged  on  the  voyage. 
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the  river  Hooghlyi  £171  bags  of  sugar,  and  191  cbeataof 
^[^^      indigo,  then  being  in  good  order  and  well^conditioDed,  ior 
v*  which  the  following  bill  of  lading  was  signed  by  G.  Belham 

then  being  the  master  of  the  ship,  under  the  circuaMtaHoet 
hereinafter  mentioned  i 

**  Shipped  by  the  grace  of  Giodi 
in  good  order  and  well  conditioned, 
by  Messrs.  Cohnns,  Bazett,  &  Co< 
in  and  upon  the  good  ship  called 
the  Benson,  whereof  is  master  un- 
der God  for  this  present  voyage 
G.  Bet  ham,  and  now  riding  at  a»* 
chor  in  the  river  Hooghly,  and  by 
God's  grace  bound  for  London  $ 
to  say,  2171  bags  of  sugar,  and 
Sugan  191  chests  of  indigo,,  being  marked 

K     335  and  numbered  as  in  the  margiuy 

KK  148  and  are  to  be  delivered  in  the  like 

B     3d]  good  order  and  well  conditioned, 

B     6bO  at  the  aforesaid  port  of  London, 

KB  647  (the  act  of  God,  the  King's  ene- 

— ^  mies,  fire,  and  all  and  every  other 

2171  bags,  dangers  and  accidents  of  the  seas, 
■  rivers,  and  navigation,  of  whatever 

nature  and  kind  soever,  excepted) 
Indigo.  unto   Messrs.  Bazett,    FarquhoTf 

R.  B.  jun.  and  Co.  or  to  their  assigns,  freight 

^       No.  1,  a.  113  113  for  the  said  goods  being  paid  by 

B  bills.      In    witness  whereof   the 

No.l,a.   78     78  master  or  purser  of  the  said  ship 

bath  affirmed  to  four  bills  of  lad* 

191  chests,  ing,  all  of  this  tenor  and  date,  the 
one  of  which  four  bills  being  ac- 
complished,   the  other    three    to 
stand  void." 
Betham  received  the  goods  on  board  the  ship,,  in  the 
river  Hooghly,  to  be  carried  and  conveyed  according  to 
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the  bin  of  lading.  At  the  time  of  the  goods  being  so 
shipped  and  received,  and  the  bill  of  lading  signed,  and 
before  that  time,  the  defendants  and  James  Capper^  de- 
ceased, were  the  owners  of  the  ship;  and  before  the  ship 
sailed  to  the  East  Indies,  and  while  they  were  such  owners, 
the  following  charter-party,  bearing  date  the  7th  June, 
1816,  was  executed  by  the  defendant  T.  S»  Benson,  who 
was  then  the  managing  owner  of  the  ship,  and  acting  on 
behalf  of  himself  and  the  other  part  owners  of  the  ship, 
on  the  one  part,  and  by  Betham  of  the  other  part,  for  the 
ship : — 

"  This  charter-party  of  affreightment,  made  and  con- 
cluded in  London  the  7th  day  of  June,  1816,  between 
7*.  5.  Benson,  esq.  of  London,  part  owner  of  the  good  ship 
called  the  Benson,  of  573  tons  measurement  or  thereabouts, 
now  lying  in  the  port  of  London,  of  the  one  part;  and  G. 
Betham,  of  London,  merchant  and  mariner,  freighter  of  the 
said  ship,  of  the  other  part;  witnesseth,  that  the  said 
owner,  for  the  considerations  hereinafter  mentioned,  doth 
hereby  promise  and  agree  to  and  with  the  said  G.  Betham, 
his  executors,  &c.  that  the  said  G.  Betham  shall  have,  and 
he  IS  hereby  accordingly  appointed  to  the  command  of  the 
said  ship,  but  with  such  restrictions  as  hereinafter  men- 
tioned, and  subject  to  the  proviso  or  condition  hereinafter 
contained  respecting  the  appointment  of  an  agent  on  board 
the  said  ship,  on  the  part  of  the  said  owner.  And  the  said 
ship  being  tight,  staunch,  and  substantial,  and  every  way 
properly  6tted,  victualled,  atid  provided,  as  is  usual  for 
vessels  in  merchants'  service,  and  for  the  voyage  and  ser- 
vice hereinafter  mentioned,  and  being  also  manned  with 
35  men  and  boys,  (the  said  commander  included)  he  the 
said  G.  Betham  shall  be  at  liberty,  and  he  is  hereby  allowed 
and  permitted  to  receive,  take,  and  load,  on  board  the  said 
ship,  in  the  port  of  London,  all  such  lawful  goods,  wares, 
or  merchandise,  as  he  may  think  proper  to  ship,  (not  ex- 
ceeding in  the  whole  what  the  said  ship  can  reasonably 
«t6w  and  carry,  over  and  above  her  stores,  tackle,  apparel, 
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and  provisions,)  and  reserving  sufficient  room  in  the  said 
^^^^^       ship  for  100  tons  of  goods  to  be  laden  by  or  for  account  of 
V.  the  said  owner,  as  hereinafter  is  mentioned ;  and  the  said 

ship  being  so  laden,  he  the  said  G.  Betham  shall  and  will 
set  sail  therewith,  and  proceed  to  Calcutta,  in  the  East 
Indies,  (with  liberty  to  touch  at  Madeira  and  Madras  in 
her  outward  passage ;)  and  being  arrived  at  Calcutta  afore- 
said^ shall  and  will  unload  the  said  outward  cargo,  and  re- 
load the  said  ship  with  a  cargo  of  East  India  produce,  and 
return  with  the  same  to  the  port  of  London;  and  upon  her 
arrival  there,  and  being  finally  discharged  of  her  cargo, 
and  cleared  by  the  revenue  officers,  the  said  intended  voy- 
age and  service  is  to  end  and  be  completed,  (the  act  of 
God,  the  king's  enemies,  restiaint  of  princes  and  rulers, 
fire,  and  all  and  every  the  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  or  kind  soever, 
excepted.)  And  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  the  said  G.  Betham,  his  execu- 
tors, &c.  that  in  case  any  of  the  aforesaid  complement  of 
36  men  and  boys  shall  happen  to  die,  or  desert  or  leave  the 
said  ship,  during  her  said  intended  voyage  aud  service,  so 
that  the  number  shall  be  reduced  below  32,  then  and  in 
every  such  event  happening,  the  aforesaid  number  of  33 
shall,  if  practicable,  be  kept  and  made  up  at  the  expense 
of  the  said  owner.  And  further,  that  the  said  ship  shall  at 
all  times,  during  her  said  intended  voyage  and  service,  be 
furnished  and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles ;  and  that  the  said 
ship  shall,  if  required,  be  kept  and  continued  in  the  service 
aforesaid  for  and  during  the  term  or  space  of  12  calendar 
months,  to  be  accounted  from  the  12th  day  of  the  present 
month  of  June,  and  for  and  during  such  longer  time  or 
term  as  may  be  necessary  to  complete  her  aforesaid  voyage, 
and  until  her  return  to  the  port  of  London,  being  finally 
discharged  of  her  homeward  cargo,  and  cleared  by  the 
revenue  officers.  And  the  said  owner  doth  also  promise 
and  agree  that  the  said  ship  shall,  previous  to  her  departure. 
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from -the  port  of  London  on  her  above-mentioned  voyage^        1898. 
be  furnished  and  provided  with  good  v^ater  casks,  capable       ^ 
of  containing  18  tons  of  water.     And  the  said  owner  doth      ^     if. 
also  engage  to  provide  the  said  ship  with  coals  and  wood 
for  cooking  and  dressing  the  passengers'  provisions,  for 
which  the  said  freighter  is  to  pay  or  allow  unto  the  said 
owner,  his  executors,  &c.  at  and  after  the  rate  of  fourteen 
pence  for  every  passenger  or  servant  per  lunar  month,  and 
so  in  proportion  for  a  less    period.      In   consideration 
whereof  and  of  every  thing  above-mentioned,  the  said  O. 
Betkam  doth  hereby  promise  and  agree  to  and  with  the* 
said  T,  S.  Benson,  his  executors,  &c.  that  he  the  said  O. 
Beikam  shall  and  wiU  take  upon  himself  the  command  of 
the  said  sUp  for  and  during  her  said  intended  voyage,  and 
irotil  her  return  to  the  port  of  London,  and  shall  and  wiH 
navigate  her  to  the  best  and  utmost  of  his  skill  and  ability. 
And  also  that  he  the  said  G.  Betham,  his  executors,  &C. 
shall  and  will  accept,  receive,  and  take  the  said  ship  into 
his  or  their  service  for  and  during  the  term  or  space  of  12 
calendar  months  certain,  to  commence  and  be  accounted 
from  the  12th  day  of  the  present  month  of  June,  and  for 
and  during  such  longer  time  or  term  (if  any)  as  may  be 
necessary  to  complete  her  said  intended  voyage,  and  until 
her  return  to  and  Umi  discharge  in  the  port  of  London 
aforesaid.     And  further,  that  he  the  said  G.  Betham,  his 
execotora,  &c.  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  owner,  his  executors,  &c.  freight 
for  the  use  or  hire  of  the  said  ship,  at  and  after  the  rate  of 
25s.  per  ton,  register  measurement  of  the  said  ship,  per 
calendar  month,  for  and  during  the  aforesaid  term  of  12 
calendar  months  certain,  and  for  and  during  such  longer 
time  or  term  (if  any)  as  majy  be  necessary  to  complete  her 
laid  intended  voyage,  and  until  her  return  to  the  port  of 
London,  and  being  finally  discharged  of  her  homeward 
cargo,  and  cleared  by  the  revenue  officers,  or,  up  to  the 
day  of  her  being  lost,  captured,  or  last  seen  or  heard  of; 
iucb  freight  -to  be  paid  in  manner  following :  that  is  to  say, 
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1898.  the  sum  of  1000/.^  part  thereof,  at  or  before  the  executioK 
of  these  presents ;  the  sum  of  2.0001,,  further  part  thereof 
V. '"  by  approved  bill  or  bills  to  be  drawn  in  London  upon  Cat- 
Newberry,  ^^i^^  j^  favour  of  the  said  owner,  payable,  as  to  one 
moiety  thereof,  at  one  calendar  month,  and  as  to  the  other 
moiety  thereof  at  two  calendar  mouths,  next  after  the  ship 
shall  arrive  at  Calcutta  aforesaid;  and  the  residue  and 
remainder  of  such  freight,  to  be  paid  or  secured  to  the 
satisfaction  of  the  said  owner,  his  executors,  8cc.  upon  the 
arrival  of  the  said  ship  in  the  port  of  London,  and  pre- 
vious to  commencing  the  discharge  of  her  homeward  cargo. 
Provided  always,  that  in  case  the  said  ship  shall  be  kept 
or  detained  at  Calcutta  aforesaid  more  than  90  days,  then 
and  in  such  case  the  said  G.  Betham  doth  hereby  engage 
to  pay,  or  cause  to  be  paid,  at  Calcutta  aforesaid,  to  the 
agent  of  the  said  owner,  the  sum  of  1000/.,  either  in  cash, 
or  by  bills  to  be  approved  of  by  such  agent,  in  part  pay- 
ment of  the  balance  of  freight  which  may  become  due 
under  and  by  virtue  of  this  charter-party ;  and  the  further 
sum  of  1000/.  at  the  expiration  of  every  60  days  after  the 
said  90  days,  which  the  said  ship  may  expend  or  lie  at 
Calcutta  aforesaid.  And  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties,  that  the  bills  remitted 
from  India  in  manner  hereinafter  expressed  shall  be 
deemed,  taken,  and  considered  as  good  and  sufficient  secu- 
rity for  the  payment  of  the  residue  or  balance  of  freight 
which  may  become  due  under  and  by  virtue  of  these  pre* 
«ents,  as  hereinbefore  mentioned.  And  the  said  G.  Betham 
doth  hereby  especially  promise  and  agree  that  all  and  every 
the  bills  of  exchange,  which  may  be  taken  in  payment  of 
the  freight  of  the  said  ship's  homeward  cargo,  shall  be 
made  payable  to,  or  to  the  order  of,  Messrs.  Buckles^  -Bag- 
iter,  and  Buchanan,  of  the  city  of  London,  merchants,  or 
indorsed  over  to  them,  and  delivered  over  to  the  said 
owner's  agent,  to  be  by  him  remitted  to  them  in  London ; 
who,  it  is  hereby  especially  agreed  by  and  between  the 
said  parties,  are  to  receive  the  amount  thereof  as  joint 
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trustees  for  the  said  owner  and  the  said  G.  Belham,  he 
the  said  G.  Betham  hereby  authorizing  and  empowering 
Aem  to  appropriate  the  proceeds  of  such  bills  of  exchange 
in  and  towards  payment  to  the  said  owner^  his  executors^ 
flic,  of  the  balance  of  freight  which  may  be  or  become  due 
Id  bim  or  them  under  and  by  virtue  of  these  presents^  and 
the  residue,  if  any,  to  the  said  G.  Beiham,  his  executors,. 
&c.  And  the  said  G.  Betham  doth  hereby  further  promise 
and  agree  to  furnish  and  provide,  at  his  own  expense,  suf* 
fident  provision  and  water,  and  also  all  other  necessaries, 
for  the  use  of  the  passengers  on  board  the  said  ship ;  and 
that  he  the  said  G.  Betham  shall  and  will  pay  for  all  pro- 
visions belonging  to  the  owners  of  the  said  ship  which 
shall  be  issued  for  the  use  of  or  consumed  by  any  of  the 
passengers  or  servants  during  the  said  voyage,  an  account 
of  the  same  being  rendered  to  him  once  a  week  by  the  said 
owner's  agent,  or  by  the  steward  on  board  the  said  ship : 
and  further,  that  all  expenses  of  bulk-heads,  cabins,  and 
other  accommodations  for  passengers,  shall  be  paid  by  him 
the  said  G.  Betham,  the  materials  for  which  are  to  be  left 
on  board  the  said  ship  at  the  termination  of  the  said  voyage, 
and  become  the  property  of  the  said  owner,  except  the 
hearth,  and  three  foremost  water-closets  put  up  by  the 
said  freighter,  which  he  is  to  be  at  liberty  to  take  away, 
putting  the  said  ship  in  the  same  state  she  was  in  before 
sttcb  hearth  and  water-closets  were  put  up.  And  the  said 
G.  Betham  doth  also  agree  to  pay  and  defray  all  port 
charges  and  pilotage  which  may  be  incurred  by  the  said 
ship  during  her  said  intended  service,  save  and  except  such 
as  may  be  incurred  in  the  port  of  London  outward  and 
homeward  bound,  and  once  at  Calcutta.  And  the  said 
G.  Betham  doth  hereby  further  agree  that  the  said  owner 
shall  have  the  liberty  of  shipping  on  board  the  said  ship 
outward  bound,  freight  free,  any  quantity  of  iron,  vinegar^ 
and  mustard,  he  may  think  fit,  not  exceeding  in  the  whole 
100  tons,  to  be  delivered  at  Calcutta.  Provided  always, 
and  it  is  hereby  expressly  agreed  and  understood  by  and 
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between  the  said  parties  to  these  presents,  and  particularly 
by  the  said  G.  Betham,  thai  an  agent  shall  be  put  on 
board  the  said  ship  by  the  said  owner,  for  and  during  the 
whole  of  her  aforesaid  voyage  and  service,  and  who  is  tp 
have  a  separate  cabin  in  the  said  ship,  at  least  six  feet 
aquare,  for  his  sole  use,  and  to  mess  at  the  said  G.  BethaM*s 
table  9  which  agent  is  to  have  the  sole  management,  direc- 
tion, and  superintendence  of  the  said  ship's  stores  and  pro* 
vbions,  and  the  issuing  and  delivering  out  of  the  same  for 
^nd  during  the  said  intended  voyage ;  and  such  agent  is 
likewise  to  have  the  sole  ordering  and  purchasing  of  any 
supplies,  stores,  provisions,  and  other  articles,  which  miqr 
be  required  for  the  use  of  the  said  ship  during  her  said 
iroyage :  and  that  all  bills  which  may  be  required  to  be 
drawn  upon  the  owners  of  the  said  ship,  for  any  such  sup* 
plies,  or  otherwise  on  account  of  the  said  ship,  shall  be 
drawn  by  such  agent  only.  And  the  said  G.  Betham  doth 
hereby  expressly  engage  that  he  will  not,  at  any  time  or 
times  during  the  said  voyage,  or  during  the  time  he  may 
be  in  command  of  the  said  ship,  interfere  with,  or  issue^ 
any  stores,  provisions,  or  other  articles,  on  board  the  said 
ship,  or  purchase  any  provisions,  stores,  or  other  articles, 
for  the  use  of  the  said  ship,  except  only  such  as  may  be* 
requisite  for  the  passengers  and  for  the. said  freighter's 
servants,  and  for  which  he  will  pay  out  of  his  own  proper 
iponey :  and  likewise  that  he  the. said  G.  Betham  shall  not 
nor- will,  at  any  time  or  times,  draw  any  bill  or  bills  upon 
the  owners  of  the  said  ship,  any  or  either  of  them,  for  any 
provisions  or  other  articles  supplied  the  said  ship,  or  for 
^ny  other  purpose  whatsoever.  Provided  also,  and  it  is 
hereby  further  agreed  by  and  between  the  said  parties,  and 
especially  by  the  said  owner,  that  the  said  freighter  shall 
have  the  liberty  and  privilege  of  employing  the  said  ship  in 
the  East  Indies,  for  any  intermediate  voyage  or  voyages  he 
mfty  think  fit,  without  prejudice  to  this  charter-party,  but 
not  exceeding  in  the  whole  the  time  or  term  of  12  calendar 
Qioulbs,  to  be  computed  from  and  after  the  expiration  of 
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30  days  next  after  tbe  arrival  of  the  said  ship  at  Calcutta  1828. 
aforesaid,  npon  his,  tlie  said  G.  Betham,  his  executors^  &c. 
paying  or  causing  to  be  paid  to  the  said  owner,  his  execu- 
tors, 8lc.  the  same  rate  of  freight  as  is  hereinbefore  stipu-  Newbebbt. 
bted,  viz.  258.  per  ton  per  month  for  all  such  additional 
time  as  the  said  ship  may  be  so  employed  and  detained  in 
India;  such  additional  freight  being  paid  to  the  said 
owner's  agent  for  the  time  being,  or  secured  to  his  satis- 
faction, previously  to  the  said  ship  entering  or  proceeding 
on  such  additional  voyage  or  service.  iVnd  it  is  hereby 
expressly  provided  and  declared,  that  in  case  the  said  G. 
Betham  shall  proceed  with  the  said  ship  to  any  port  or 
place  other  than  Madeira,  Madras,  and  Calcutta  aforesaid, 
without  the  special  leave  in  writing  of  the  agent  of  the 
said  owner  for  the  time  being ;  or  if  the  said  G.  Betham 
shall  be  guilty  of  a  breach  of  any  or  either  of  the  promises 
and  agreements  herein  contained  on  his  part,  then  and  in 
every  such  case  the  said  G.  Betham  shall  be  and  become 
divested  of  any  further  command  of  or  in  the  said  ship, 
and  it  shall  thereupon  be  lawful  for  the  said  owner's  agent 
£or  tbe  time  being  to  appoint  another  commander  for  the 
said  ship,  in  lieu  and  stead  of  the  said  G.  Betham.  And 
*  it  is  hereby  further  expressly  provided  and  declared,  that 
in  case  the  said  ship  shall  be  kept  or  detained  at  Calcutta 
beyond  the  90  days  hereinbefore  mentioned ;  or  if,  in  that 
event,  the  said  G.  Betham  shall  make  default  in  payment 
of  any  or  either  of  the  sums  of  1000/.  hereinbefore  engaged 
to  be  paid  at  that  place  to  the  agent  of  the  said  owner  in 
part  discharge  of  the  balance  of  the  freight  to  become  due 
under  and  by  virtne  of  this  charter-party;  it  shall  thereupon 
be  biwful  for  the  said  owner's  agent  to  load  the  said  ship 
with  a  cargo  for  England  on  the  said  owner's  account, 
without  prejudice,  however,  to  this  charter-party,  or  to 
any  claim  which  the  said  owner,  his  executors,  8cc.  may 
have  against  the  said  G.  Betham^  his  executors,  8cc.  for 
freight,  dead  freight,  or  otherwise  on  account  thereof. 
And  lastly,  the  said  G.  Betham  doth  hereby  promise  and 
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lees.        engage  not  to  carry  too  great  a  press  of  sail  on  the  said 
Z^^^'^'^      ship  during  her  navigation,  so  as  to  endanger  her  safety, 
V.  and  shall  not  nor  will  put  into  any  place  or  port  other  than 

NfiWBEBBY.  gjj^ij  ng  ^,.g  allowed  or  permitted  by  this  charter-party, 
unless  compelled  by  stress  of  weather,  want  of  repairs, 
provisions,  or  other  unavoidable  casualty.  Provided  always, 
and  it  is  hereby  mutually  agreed  and  understood  by  and 
between  the  said  parties  to  these  presents,  that  if  the  said 
ship  shall,  during  her  said  intended  voyage  or  service, 
meet  with  any  accident,  so  as  to  render  it  absolutely  neces- 
sary for  the  said  commander  to  put  into  port  to  repair, 
and  the  said  ship  shall  be  actually  detained  more  than  ten 
days  for  that  purpose,  then  and  in  such  case  the  monthly 
freight  or  hire,  hereby  made  payable,  shall  cease  and  be 
discontinued  from  and  after  the  expiration  of  such  ten  days, 
and  not  commence  again  until  the  day  the  said  ship  shall 
be  refitted  and  ready  again  to  set  sail  and  proceed  on  her 
intended  voyage,  wind  and  weather  permitting.  iVnd  to  the 
true  performance  of  all  and  every  the  promises  and  agree* 
ments  herein  contained  on  the  part  and  behalf  of  the  said 
parties  respectively,  they  bind  themselves,  their  heirs,  &c. 
each  unto  the  other  of  them,  especially  the  said  owner,  the 
said  ship  or  vessel,  her  freight  and  appurtenances,  and  the 
said  freighter,  the  goods  to  be  laden  in  her,  in  the  sum  of 
15,000/.,"  &c. 

The  said  charter-party  was  made  and  executed  bon&Jide. 
On  the  25th  July,  1816,  the  following  memorandum  was 
signed  and  agreed  to  by  the  defendant  T.  S,  Benson  and 
G.  Betham: — 

''  Conditions  agreed  between  T.  S.  Bettson,  owner,  and 
G.  Betham,  commander  of  the  ship  Benson,  on  a  voyage  to 
India.  Wages  10/.,  (say  ten  pounds)  per  month.  No 
primage  or  privilege  of  tonnage  whatever.  Cabin  allowance 
for  voyage  (it  being  understood  that  the  agent,  chief  and 
second  mates,  and  surgeon  (if  any)  mess  in  cabin)  150/., 
owner  providing  nothing.  Allowance  when  in  India,  three 
bicca  rupees  per  day. ** 
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One  Samuel  Oviatt  went  as  agent  on  board  the  said  ship,        1828. 
under  the  said  charter-party,  on  the  said  voyace,  and  carried      ^T^^^ 

.  CoLVIN 

out  letters  of  introduction  from  the  said  Messrs.  Buckles,  v. 

Bagster,  and  Buchanan,  on  behalf  of  the  defendants  to  the  Newberry. 
plaintiffs,  by  which  he  was  directed  to  apply  to  them  in  cale 
of  necessity;  and  he  did  apply  to  them,  and  they  acted  as 
agents  at  Calcutta,  both  for  the  defendants  and  the  said 
G.  Betham,  as  hereinafter  mentioned.  The  said  5.  Oviatt 
acted  under  a  power  of  attorney,  executed  by  the  defendant 
r.  S.  Benson,  as  follows : — 

The  power  of  attorney  recited  the  charter-party  through- 
out, and  then  appointed  Oviatt  **  to  be  the  true  and  lawful 
agent  and  attorney  of  Benson,  for  him  and  in  his  name,  &c 
to  go  on  board  the  ship  Benson,  and  there  to  remain  during 
the  whole  of  the  said  intended  voyage,  and  until  the  return 
of  the  ship  to  the  port  of  Liondon,  to  take  upon  himself  the 
sole  management,  8cc.  of  the  ship's  stores  and  provisions  dur- 
ing the  voyage,  and  to  order  and  purchase  all  such  supplies, 
and. other  articles,  as  should  be  required  for  the  use  of  the 
ship  during  the  voyage;  to  draw  all  such  bills  of  exchange 
as  might  be  requisite  to  be  drawn  upon  T,  S.  Benson,  in 
payment  of  all  supplies  and  otherwise,  as  Oviatt  should 
deem  necessary  and  expedient ;  in  case  the  ship  should  be 
detained  at  Calcutta,  more  than  ninety  days,  to  ask,  demand, 
sue  for,  recover  and  receive  from  Betham,  the  1,000/.  sti- 
pulated by  the  charter-party  to  be  paid  to  the  agent  of 
r.  S.  Benson,  and  to  accept  payment  thereof  either  in  money 
or  good  bills,  as  he,  Oviatt  should  approve;  to  ask,  &c. 
from  Betham^  the  further  sum  of  1,000/.  at  the  expiration 
of  every  sixty  days  after  the  said  ninety  days  which  the  ship 
should  lie  at  Calcutta,  and  upon  receipt  thereof  respectively 
to  give  proper  discharges  for  the  same,  and  to  remit  all 
approved  bills  of  exchange  which  should  be  received  by 
Oviatt  from  Betham,  in  payment  of  the  freight  of  the  ship's 
homeward  cargo,  to  Messrs.  Buckles  &  Co.  in  London,  as  > 
trustees  as  aforesaid ;  to  ask.  See.  payment  for  all  such  pro- 
visions belonging  to  the  owners  of  tlie  ship,  as  he,  Oviatt, 


58  CASES  IN  THE  KING's  BENCH, 

I8e8.        sbonld  issue,  or  cause  to  be  issued,  for  the  use  of,  or  which 
^'^^^'^^      should  be  consumed  by,  any  of  the  ship's  passengers,  and  to 
P.  render  to  Betkam,  once  in  every  week,  a  true  account  of  all 

N  EWBERR  Y.  gii^ii  provisions,  and  the  prices  charged  for  the  same»  and  upon 
payment  thereof  to  give  proper  discharges  for  the  sanne;  to 
receive  all  freight  stipulated  by  the  charter-party  to  be  paid 
by  Betham  to  the  agent  of  T.  S.  Benson  f6r  the  time  being, 
for  all  such  additional  time  as  the  ship  should  be  employed 
or  detained  in  any  intermediate  voyage  or  voyages  by  virtue 
of  the  charter-party,  and  to  accept  payment  thereof  in 
money,  or  to  take  good  security  for  the  same,  to  the  satis- 
faction of  him,  Omatt,  and  to  give  proper  discharges  for 
the  same ;  in  case  Betham  should  happen  to  die,  or  become 
divested  of  the  command  of  the  ship  by  reason  of  any 
breach  of  the  promises  or  agreements  on  his  part,  contained 
in  the  charter-party,  to  appoint  some  proper  person  to  be 
the  commander  of  the  ship  in  the  place  of  Betham:  in  case 
of  any  default  on  the  part  of  Betham  in  payment  at  Calcutta 
to  him,  Oviatt,  as  the  agent  of  2\  S.  Benson,  of  either  of 
the  sums  of  1,000/.,  to  load  the  ship  with  a  cargo  of  East 
India  produce  for  England,  on  account  of  the  owners  of  the 
ship  for  the  time  being;  and,  generally,  for  T,  S.  Benson  to 
do,  or  cause  to  be  done,  all  and  every  such  further  and  other 
lawful  acts,  deeds,  matters  and  things  whatsoever,  as  should 
be  requisite  and  necessary  to  be  done  and  performed  in 
execution  of  the  charter-party,  and  in  relation  to  the  ship 
and  her  freight,"  See. 

Oviatt  carried  out  with  him  the  charter-party,  and  com- 
municated it  to  the  plaintiffs,  as  soon  as  he  arrived  at 
Calcutta,  and  before  the  shipping  of  the  goods;  and  the 
plaintiffs  before  that  time  read  the  charter-party,  and  re- 
ceived a  copy  thereof.  For  the  freight  of  the  sugar  and 
indigo,  in  the  bill  of  lading  mentioned,  the  plaintiffs  drew 
bills  upon  other  persons,  payable  sixty  days  after  the  ship's 
arrival  in  London,  to  the  order  of  the  said  Messrs.  Buckles 
&  Co.,  which  bills  they  delivered  to  Oviatt,  to  be  remitted  to 
Messrs.  Buckles  8c  Co.,  pursuant  to  the  stipulations  in  the 
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charter-party;  and  the  said  bills  were  so  remitted.  Belbam  1828. 
employed  the  plaintiffs  as  bis  agents  at  Calcutta,  who  acted 
as  his  agents,  and  collected  and  paid  over  to  him  the  freight  ^  v. 
of  the  goods  carried  in  the  ship  from  LiondoD  to  Calcutta,  ^>^^»eki^^- 
and  procured  freight  for  him  on  the  voyage  from  Calcutta 
to  London;  and  they  had  a  commission  from  him  for  pro- 
caring  such  freight.  The  ship  sailed  on  her  voyage  from 
the  River  Hooghly  to  London,  with  the  said  sugar  and 
indigo  on  board;  but  the  sugar  and  indigo  never  were 
delivered  to  the  plaintiffs,  or  dieir  assigns,  pursuant  to  the 
bill  of  lading,  although  no  act  of  God,  the  king's  enemies, 
fire,  or  any  other  dangers  or  accidents  of  the  seas,  rivers,  or 
navigation,  of  what  nature  or  kind  soever,  prevented  the 
sUme  from  being  so  delivered;  but,  on  the  contrary,  1651 
bags  of  the  sugar,  and  12  chests  of  the  indigo,  were  wholly 
lost  to  the  plaintiffs,  and  the  residue  greatly  lessened  iq 
vdoe,  &c.  concluding  in  the  usual  form. 

Parke,  for  the  plaintiffs. — The  question  in  this  case  is, 
whether  the  defendants,  as  the  owners  of  the  ship  Benson, 
are  liable. for  the  loss  oC  goods  shipped  on  board  of  her  by 
the  plaintiffs,  under  bills  of  lading  signed  by  the  master, 
according  to  the  terms  of  the  charter-party ;  and  that  ques- 
tion mainly  depends  upon  what  are  to  be  considered  as  the 
true  meaning  and  legal  operation  of  the  charter-party.  It 
is  submitted  that  the  charter-party  is  only  a  special  appoint- 
ment of  a  commander  to  the  ship,  not  a  demise  of  the  ship 
itself,  and  therefore  that  the  defendants,  as  owners,  are 
liable.  There  are  clearly  no  words  of  demise  in  the  charter- 
party.  If  there  had  been,  Betham,  instead  of  being  merely 
the  commander,  would  have  been  constituted  owner  of  the 
ship  pro  h&c  vice;  but  he  is  appointed  commander  in  spe- 
cial and  guarded  terms,  and  subject  to  certain  speci6ed 
restrictions.  The  instrument  always  speaks  of  him  as  com- 
mander. He  is  to  take  upon  himself  the  command  of  the 
ship,  and  if  he  commits  any  breach  of  any  of  his  promises 
or  agreements,  be  is  to  be  removable  by  the  agent  of  the 
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owners.    The  effect,  therefore,  of  the  instniment,  is  simply 
'r^^^'^^      ^  appoint  Beikam  commander,  and  to  make  a  particular 
V.  arrangement,  out  of  the  common  course  of  wages,  for  his 

remuneration,  by  his  guaranteeing  a  certain  sum  for  freight 
to  the  owners,  and  reserving  the  surplus  for  himself.    That 
being  in  fact  the  substance  of  the  charter-party,  it  is  clear- 
that  the  defendants,  as  the  owners  of  the  ship,  are  in  law 
liable  to  this  action.     Boucher  v.  Lawson  (a),  is  the  leading 
case  upon  this  subject.     **  That  was  an  action  brought 
against  the  owner,  to  recover  the  value  of  Portugal  coin- 
delivered  to  the  master  at  Lisbon,  to  be  conveyed  to  London, 
and  of  which,  by  the  usage  of  that  particular  trade,  the 
master  was  to  receive  the  freight  to  his  own  use,  and  which- 
the  master  had  embezzled.     The  Court  held,  that  if  it  had 
appeared  that  the  ship  was  employed  in  carrying  goods  for- 
hire,  the  owner  would  have  been  answerable  for  this  loss; 
for  although  the  exportation  of  coin  was  prohibited  by  the 
laws  of  Portugal,  yet  the  importation  of  it  into  this  country 
was  allowed  by  our  laws,  and  so  the  trade  was  lawful  here; 
and  it  was  of  no  consequence  whether  the  master  was 
rewarded  for  his  services  by  wages  paid  by  the  owner,  or  by 
receiving  part  of  the  earnings  of  the  ship;  but,  as  it  did  not 
appear  that  the  ship  was  employed  in  carrying  goods  for* 
hire,  but  for  any  thing  that  appeared  in  the  case,  the  ship 
might  have  been  sent  to  Lisbon  for  a  special  purpose,  and- 
if  so,  (as  the  Chief  Justice  said,)  no  man  could  say  that  the 
master,  by  taking  in  goods  of  his  own  head,  could  make  the- 
owners  liable  (6) :  it  was  decided  that  the  plaintiff  should 
not  recover/*     That  is,  in  principle,  precisely  the  present- 
case,  and  must  be  decisive  of  it.    In  Parish  v.  Crawford(jc),. 
**  the  defendant,   the   owner,   had  chartered   the  ship  to' 
Fletcher  for  the  voyage,  for  a  certain  sum,  and  Fletcher/was 
to  have  the  freight  of  goods,  but  the  freight  of  passengers* 
was  reserved  to  the  defendant;  and  the  defendant  appointed 
the  master,  and  covenanted  with  Fletcher  for  the  condition* 

(a)  Cas.  temp.  Hardw.  85.  (c)   2  Stra.   1251;   Abbott  oa 

(b)  Pate  V.  West,  ib.  88.  Shipping,  4lh  ed.  22,  5th  ed.  19. 


EASTER  T£RM,  IX  GEO.  IV. 

of  the  ship  and  behaviour  of  the  master.  Fletcher  took  on 
board  moidores  and  other  goods  of  the  plaintiff  and  other 
persons,  and  received  the  freight  for  them.  The  action  was 
brought  against  the  defendant,  as  owner,  for  not  delivering 
the  moidores.  Tor  the  defendant  it  was  objected,  that 
although  the  ship  was  his  property,  yet  he  was  not  owner 
in  such  a  manner  as  to  be  liable  to  this  action,  but  that 
Fktcher  was  for  this  purpose  the  owner.  Chief  Justice 
Lee,  however,  was  of  opinion  that  the  action  might  be  main- 
tained, and  the  plaintiff  recovered."  The  remaining  cases 
on  the  subject  are  distinguishable  from  the  present.  In 
James  v.  Jones  (a),  *'  the  action  was  brought  against  the 
defendants  as  ship-owners,  for  the  loss  of  a  quantity  of 
raisins  on  a  voyage  from  Faro  to  London.  Thomas,  the 
master,  had  in  his  own  name  as  master,  and  in  the  absence 
of  the  owners^  chartered  the  ship  to  Reed,  on  a  voyage  from 
Falmouth  to  Faro  and  back  to  London;  and  Reed  engaged 
by  the  charter-party  to  provide  a  full  lading  from  Faro,  and 
to  pay  a  stipulated  price  per  ton.  The  raisins  were  shipped 
at  Faro,  by  the  consent  of  Reed's  agent  at  that  place,  and 
the  master  signed  a  bill  of  lading,  engaging  to  deliver  them 
to  the  plaintiff, '  he  paying  freight  per  charter-party.*  These 
facts  appearing  at  the  trial.  Lord  Kenyon  was  of  opinion 
that  Reed  was,  with  respect  to  the  plaintiff,  the  owner  of 
the  ship, />ro  h&cvice:  that  the  defendants  were  not  respon- 
sible to  him ;  and,  consequently,  that  the  plaintiff  could  not 
maintain  his  action."  So,  in  Mackenzie  v.  Rome  (6),  '*  a 
ship  had  been  chartered  by  the  defendants,  who  were  the 
registered  owners,  to  De  Beur,  on  a  voyage  from  London 
to  Surinam,  and  was  afterwards  put  up  by  him  as  a  general 
ship,  and  the  plaintiff  shipped  a  quantity  of  oats,  which 
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(a)  3  Esp.  N.  P.  C.  27;  Abbott 
on  Shipping,  4th  ed.  83,  5th  ed.  20. 

(6)  '8  Campb.  482;  Abbott,  4th 
^24,  5th  ed.  21.  And  see  lb. 
82,  where  it  is  said,  **  probably  the 
case  of  Parish  v.  Crawford,  is  not 
to  be  considered  as  law;  for  al- 


though the  absolute  owner  might 
in  each  of  these  three  cases  be 
ultimately  answerable  to  the  char- 
terer of  the  ship,  yet  there  was  no 
contract,  either  express  or  implied, 
between  him  and  the  proprietors 
of  the  goods." 
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1828.        were  improperly  sold  by  the  master,  and  for  wbidi  the 
^  action  was  broufiht.     The  Chief  Justice  held  the  defend* 

COLVIN  ^ 

17.  ants   not  answerable,  and  the   plaintiff  was   nonsuited.'* 

EWBERRT.  'pjjggg^  however,  as  has  been  already  observed,  do  not  touch 
the  present  case,  which  is  governed  by  that  of  Boucher  r, 
Lawion,  from  which,  in  principle,  it  is  not  distinguishable. 

Campbell,  contrd. — Upon  the  facts  foond  by  the  qpecial 
verdict,  it  is  clear  that  this  action  cannot  be  maintained. 
This  is  an  action  upon  a  contract;  and  yet  there  isoio  con* 
tract  existing  between  the  parties.  It  is  called  an  action 
on  the  case,  but  it  is  in  its  real  nature  an  action,  not  ex 
delicto,  but  ex  contractu ;  for  though  a  count  in  trover  was, 
and  strictly  speaking  might  well  be  joined  to  the  special 
counts,  still  the  cause  of  action  does  not  arise  out  of  any 
common  law  obligation,  but  purely  and  entirely  out  of  a 
special  contract,  supposed  to  have  subsisted  between  the 
parties.  There  are  many  instances  of  actions  on  the  case 
for  negligence  or  misfeazance,  where  a  contract,  as  in 
assumpsit,  is  the  basis  of  the  action ;  and  this  is  one  of 
them.  Here  a  duty  is  alleged  on  the  part  of  the  defend^ 
ants,  to  carry  and  deliver  the  goods;  that  was  no  common 
law  obligation;  something  must  have  been  done  to  create 
it;  that  is,  if  they  contracted  to  carry  and  deliver  the  goods, 
it  became  their  duty  to  do  so;  if  they  had  not  so  contracted, 
they  had  no  such  duty,  and  they  are  not  liable  to  this  action. 
The  non-joinder  of  other  part  owners  as  defendants,  if  there 
had  been  others  omitted,  might  have  been  pleaded  in  abate- 
ment, Powell  \.  lMyton{a)\  where  it  was  held,  that  to  an 
action  on  the  case  in  Xkieform  of  tort,  against  one  of  several 
joint  owners  of  a  ship,  for  not  safely  conveying  goods  which 
had  been  delivered  to  him  by  the  plaintiff  for  that  purpose, 
the  defendant  might  plead  in  abatement,  that  the  goods 
were  delivered  to  him  and  his  partners  jointly,  and  that  bus 
partners  were  not  sued ;  which  could  only  be  upon  the  prin-^ 
ciple  that  the  action  was  in  substance  an  action  upon  a  con* 

(a)  8  N.  R.  365 ;  ^d  see  pa$t,  63,  (0). 
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tract,  because  in  actions  for  tort,  no  advantage  can  in  gene-  jg2B. 
ralbe  taken  in  pleading  of  the  non-joinder  of  a  defendant(a). 
In  this  case  a  contract  is  alleged  upon  the  record,  and  is  dis- 
proved upon  the  evidence.  The  declaration  alleges  that  the  Newbcrrt. 
goods  were  to  be  safely  carried  and  delivered  by  the  defend- 
ants/' for  certain  freight  and  reward,  payable  on  that  behalf." 
That  can  only  mean  that  the  freight  was  payable  to  the 
defendants,  whereas  in  fact  the  freight  was  not  payable  (o 
them,  but  to  Betham,  and  that  with  the  knowledge  of  the 
plaintiffs;  therefore  the  evidence  disproves  the  consideration 
as  alleged.  Then,  trying  the  case  upon  the  effect  and 
meaning  of  the  charter-party^  it  is  perfectly  clear  that  by 
that  instrument  the  defendants  are  not  treated  as  the  car- 
riers of  the  goods,  and  that  Bttham  is;  and,  it  is  admitted, 
that  the  contents  of  the  charter-party  were  made  known  to 
the  plaintiffs,  before  they  shipped  the  goods.  If  the  con- 
tents and  existence  of  the  charter-party  had  been  concealed 
from  the  plaintiffs,  then  perhaps  they  might  safely  have 
relied  upon  the  general  liability  of  the  defendants  as  ship- 
owners; but  the  special  verdict  deprives  them  of  that 
benefit,  because  it  finds  expressly,  that  the  charter-party 
was  made  and  executed  bona  Jide,  and  that  the  contents  of 
it  were  communicated  to  the  plaintiffs,  before  they  shipped 
the  goods.  Then  what  is  the  effect  of  the  charter-party  i 
It  first  appoints  a  master  to  the  ship,  and  then  goes  on  to 
charter  the  ship  to  him.  And  that  may  lawfully  be  done. 
The  owner  of  a  ship  may  either  act  as  master  of  her  himself; 
or  he  may  enter  into  a  contract  with  the  master,  whereby  he 
charters  the  ship  to  him.  What  is  there  to  differ  the  pre- 
sent from  other  ordinary  charter-parties  P  In  reality  nothing. 
Betham  had  power,  upon  his  arrival  at  Calcutta,  to  convert 
the  ship  into  a  general  ship,  like  any  other  freighter.  It 
if  said  that  the  charter-party  does  not  contain  words  of 
demise.  Perhaps  not;  but  that  is  immaterial;  for  the 
general  object  of  the  instrument  evidently  is  to  let  the  ship 

(a)  Bretherton  ▼.  Woody  8  Brod.  actions  against  carriers,  see  Dole 

&  Biogb.  54;  6  B.  Moore,  141 ;  v.  Hall,  1  Selw.  N.  P.  7th  ed.  408; 

9  Price,  408.    As  to  the  distinc-  Amell  v.  Waterhousef  2  Clikt.  Rep. 

tioD  between  tort  and  contract;  in  1.  * 
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1828.        out  to  Betham  for  hire^  which  brings  this  case  within  the 
principle  laid  down  in  all  the  cases^  in  no  one  of  which  will 
V.  It  be  found  that  the  charter-party  contained  actual  words  of 

Newberrt.   demise.     Betham  had  a  control  over  the  loading  of  the 
ahip ;  and  with  respect  to  the  homeward  voyage,  he  was  to 
pay  freight  whether  the  ship  was  loaded  or  not.     Suppose 
the  charter-party  had  been  between  three  parties,  namely, 
the  defendants,  Betham,  and  A.B.,  with  power  to  A.B*  to 
load,  8cc.;  in  that  case  A.  B.  alone  would  have  been  liable 
to  the  shipper  of  goods ;  and  in  the  present  case,  therefore, 
Betham  alone  is  liable.     The  circumstance  of  an  agent  of 
the  defendants  being  on  board  can  make  no  difference  in 
the  case ;  he  had  only  to  take  care  of  the  stores ;  he  had 
nothing  to  do  with  the  loading  or  unloading  of  the  ship. 
The  owners  in  this  case  could  not  have  maintained  an  ac- 
tion against  the  shippers  of  the  goods  for  the  freight,  for 
there  was  no  privity  between  them  ;  neither,  for  the  same 
reason,  can  the  shippers  sue  the  owners  for  the  loss  of  the 
goods.     Then  the  general  question  arises,  whether  in  an 
action  upon  a  contract  to  carry  goods,  where  there  is  a 
charter-party,  the  owner  of  the  ship  is  liable.     It  is  confi- 
dently submitted  that  he  is  not,  and  that  no  such  action  can 
be  supported  by  a  shipper  against  an  owner.     Boucher  v. 
Jmwsoh  was  a  very  different  case  from  the  present;    for 
4here  the  master  was  paid,  as  master,  the  freight  of  the 
coin.     Parish  v.  Crawford,  it  must  be  admitted,  is  in  point, 
and  seems  to  bear  against  the  present  defendants ;  but  that 
was  only  a  Nisi  Prius  decision,  and  is  met  by  two  subse- 
quent contrary  decisions  in  James  v.  Jones,  and  Mackenzie 
V.  Rowe.    Besides,  in  Parish  v.  Crawford  it  did  not  appear 
that  the  plaintiff,  the  shipper  of  the  goods,  knew  tb^  fact 
of  the  ship  having  been  chartered  by  the  owner  to  Fletcher; 
which  does  appear  in  the  present  case,  and  forms  a  most 
important  distinction  between  the  two  cases.     [Bayky,  J. 
There   the   owner  covenanted  with  the  charterer  for  the 
condition  of  the   ship,  and  the  behaviour  of  the  master ; 
there  is  no  such  covenant  by  the  owner  here.]     James  v. 
Jones  is  expressly  in  point  for  the  defendants  here;  for 
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there  the  ship  was  chartered  by  the  master  to  Reed,  and 
Reed  was  held  to  be  the  owner  pro  hue  vice.  Mackenzie  v. 
Rowe  goes  the  same  length.  Belham  was  the  freighter  of 
the  ship ;  he  is  frequently  so  named  in  the  charter-party ; 
and  it  is  a  general  principle  that  the  freighter  of  a  ship  is 
considered  as  the  owner  pro  hdc  vice.  In  Rich  v.  Coe  (a), 
an  action  by  a  shipwright  against  shipowners  for  the  price 
of  repairs  done,  where  it  was  held,  that  whoever  supplies  a 
ship  with  necessaries  has  a  treble  security ;  first,  the  person 
of  the  master ;  secondly,  the  specific  ship  ;  and  thirdly,  the 
personal  security  of  the  owner ;  Lord  Mansfield  said,  ^^  the 
defendants  are  the  owners,  and  there  happens  to  be  a  pri- 
vate agreement  between  them  and  the  master,  by  which  he 
is  to  have  the  sole  conduct  and  management  of  the  ship, 
and  to  keep  her  in  repair ;  but  this  cannot  affect  the  cre- 
ditors, who  are  total  strangers  to  the  transaction.  To  be 
sure,  if  it  appeared  that  a  tradesman  had  notice  of  such  a 
contract,  and  in  consequence  of  it  gave  credit  to  the  captain 
individually,  as  the  responsible  person,  particular  circum- 
stances of  that  sort  might  afford  a  ground  to  say,  he  meant 
to  absolve  the  owners,  and  to  look  singly  to  the  personal 
security  of  the  master.  But  here  there  was  no  notice  what- 
ever of  the  contract."  Here  the  shippers  had  notice  that 
the  ship  was  chartered  to  Belham,  and  therefore  they  must 
be  taken  to  have  shipped  the  goods  upon  his  responsibility,  " 
and  his  only. 
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Parke,  in  reply.  If  this  is  to  be  considered  as  an  action 
ex  contractu,  there  is  still  suflScient  privity  of  contract  be- 
tween the  plaintiffs  and  the  defendants,  to  entitle  the 
formerto  sue  the  latter.  Betham  was  the  captain  and  ser- 
vant of  the  defendants,  and  through  him  the  defendants 
contracted  with  the  plaintiffs  safely  to  carry  and  deliver 
their  goods.  The  plaintiffs'  knowledge  of  the  charter-party 
is  quite  immaterial,  because  the  charter-party  itself  does  not 
demise  the  ship  to  Betham,  nor  divest  the  defendants  of 

(<)Cowper,  636;  Abbott  on  Shipping,  4th  ed.  125, 134, 5th  ed.  100,109. 
VOL.  If.  F 


--i*ii  :v  rK£  Kiyos  bench, 

<.  5t    effu  ^?^«;^*loa   -t"  htr  :  they  had  always  the  power, 

^*        j!'-<i:i»i    Dtir  i«ri!ir.  ;■:   ""u^t  Fefha.Ti  from  the  command  of 

jc   -4iLi«.  %-iicu    vi^^  111   be  evT^r  hud;  aJid  that  he  had.  Dot 

-*        _*   ::?    "Wf.   •.*  '»r  my  l:i!i.'  ceruiiK  but  merely  as  a  senant. 

Car.  flrfr.  vult. 


■..r:  I"  N-  ;.>v\.  C.  J. —  Hii:*  wa^  an  action  by  the 
tijL.iKUtv,  %  *v»  ijw:  >;n^'^'o.i  CLTUiiii  iootis  oa  board  a  ship 
i.  %  •.v»  •'re  :t  ».'^:a.Tr>  *er^  "iie  ?*v:2er?.  at  Calcutta,  for 
'  .  I', -i:.  t  v^M  i,  -.  ^>c.  .!niT  va*  br:.uific  a^inst  the  de- 
t  .\.iiiv>*  ;>  :c  ^  %  i«.f>^  :  tc  *tr  ibe  ^ai-e  of  the  goods. 
•.*x  jvv«.>  •I-':  -ii.r'kX'-  i.".»:  ~t  ^^i"?  -f  la iing  signed  by 
N.  *..-».  %  :.  •  i>  -•;.  r^.-^.-  .1  :::e  ^2:?.  These  and  other 
^.^  ^  ,,  -  .  c  .'••  1  -i't  .^»  -'-:.c:.  The  defendants 
^^,. .  A  .   VI     .•'.  .1  ■:u  .lio.c  .i' ill  : as trumect  called 

i     •.•  •.  -.'w  -^     •  -.V  :  :^a  j^«.'i  riiavit  JcC^%een  one  of  them, 
.'x;     -v    '. -k     »     :..:i5<  I  -iim  "K  .'iMtr    J.i'!icr5.  and  B^iitimf 
X    •.•:     u  -.Vj'  ^1  It:  sXi   In    >ijSA:if'.i  '--jyv^tt  from  Lc<x«ion 
■A*  k'.-.C'i.'.-.t .    iiKi    -E   ^*-i>   ojiitLLiiioj.    ;tx   tiiLir  bchxr.  that 
;  »i  *    !a»iic  v^»»i.tL»C'.i  ::!e  >h:p  :j  /V:.'^//,'.  were  &:c  Lable 
^^  .*m:ivJ^  'Oi   '.!«"•    •-**^  -^'   iI'XHts  ^hipped  to  he  cor.--:'.dd  on 
;  K*  ^  •*  .!u.t*  'vT  wh.vrli  ::'.o  ?!iip  wa*  s:j  chartcrcfl.     T^je  ?pe- 
cmI   ^cioicc   sets   for  til  at    !engl!i  tlie   iustrumer:!   railed  a 
cM.iiu*i-^Mr:>.     I:  ::^  djtcd   the  7ili  of  June,  Ir^'.r^  aad  i> 
UKuic   l'^    /v'^  v.  one  of  the  defenianl-,  a*  owner  of  the 
>h4\    on    beli.iif  of   hioistlf  and   the  other  owners,    with 
fvi  '^.•'■'^  ^*iio  i^  called  in  the  course  of  it,  indi^criminatelv. 
ivuiinaiider.  and  freighter,  of  the  ship.     rHere  his  loniship 
ivvupiiulaled   the   charter-party  and  the   i>pecial  verdict  at 
von  side  ruble  length,  and  then  proceerkd.)     Now  the  ques- 
tion is.  whether  the  owners  of  the  ship  were  by  this  instru- 
tnent,  executed   between  them  and  the  master  of  the  ship, 
to  bo  considered  as  having  chartered  their  ship  in  such  a 
wanner  to  the  master,  as  to  release  them  from  the  rcsponsi- 
kility  which  would  otherwise  attach  to  them  by  the  general 
nile  of  law'^  as  owners  of  the  ship,  for  the  safety  of  goods 
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shipped  on  board  their  ship.  Upon  consideration  of  the 
case,  we  are  of  opinion  that  they  are  not  released  by  that 
instrunaent ;  for,  taking  the  whole  together,  it  appears  to 
be  in  substance  nothing  more  than  an  appointment  of  a 
master,  upon  an  undertaking  by  him  that  the  ship  shall 
earn  a  certain  sum,  and  an  arrangement  that  all  beyond 
that  sum  is  to  be  for  his  benefit,  and  that  all  loss  shall 
be  made  good  by  him,  and  that  he  shall  secure  the  per- 
formance of  that  undertaking.  It  would  be  opening  a  door 
to  fraud,  would  create  great  confusion,  and  produce  mucj^ 
mischief,  as  far  as  regards  persons  who  send  goods  by 
ships,  if  it  were  competent  for  ship-owners  to  release  them- 
selves from  their  common  law  liability  by  entering  into 
such  a  contract,  and  executing  such  an  instrument  as  this. 
It  was  argued  in  this  case  that  the  plaintiffs,  the  shippers 
of  the  goods,  were  informed  of  the  nature  of  the  contract 
entered  into  between  the  defendants  and  Bet  ham;  but  if 
die  effect  of  that  contract  was  not,  as  the  defendants  con- 
tend, to  release  them  from  their  general  responsibUity,  that 
circumstance  can  make  no  difference  in  the  case.  We  are 
of  opinion  that  the  contract  had  no  sudi  effect,  and  conse- 
quently that  the  plaintiffs  are  entitled  to  maintain  this 
action.  The  judgment  of  the  Court,  therefore,  must  be 
for  the  plaintiffs. 

Postea  to  the  plaintiffs  (a). 
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(a)  This  case  was  first  cried  at 
the  sittings  after  Hilary  term,  1820, 
when  the  plaintiff  were  nonsuited. 
Upon  a  motion  to  set  aside  the 
QODSuit  in  the  following  Easter 
term,  a  q^ecial  case  was  directed. 
Upon  the  argument  of  the  special 
case  at  the  sittings  before  Michael- 
mas term,  1831,  the  Court  granted 
a  new  trial,  which  came  on  at  the 
adjoamed  sittings  after  Michael- 
mas term,  1836-7,  when  the  above 
special  rerdict  was  found .    Coun- 


sel for  the  plaincifts,  on  the  first 
trial,  Gaselee,  Taddy,  Serjt.,  F. 
Pollock,  and  Parke;  on  the  se- 
cond trial,  Taddy f  Serjt.,  Denman, 
C.  S.  F.  Pollock,  Brougham, 
and  Parke;  for  the  defendant, 
on  the  first  trial,  Copley,  S.  G. 
Scarlett,  Vaughan,  Seijt.,  Marryat, 
Gumey,  Arabin^  Campbell,  and 
Chilly ;  on  the  second  trial,  Scar-- 
lett,  Marryat,  Gumey,  Campbell, 
and  Chitty, 
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^■^^        XoTLEY  and  others,  xVs^ignees  of  Jarman^  a  Bankrupt, 

r.  Buck. 

^.ol>;alifcii  n      1  HIS  iva;»  aa  action  for  monev  had  and  received,  brought 
VWk^m  or    ^^  r^^over  from  the  late  Sheriff  of  Devon,  the  produce  of 
^v  nU  *ikii       pks^  executions  levied  bv  him  upon  the  c^oods  and  chattels 
«v4  »siK» «      ^^*  ^^  bankrupt,  tried  before  Mr.  Justice  Park,  at  the 
**>'**:'  *?^     Spring:  A<:iirer5  fv>r  the  countv  of  Devon,  1827,  when  a  ver- 
^hkH  «r^         diet  w;&s  Ix^and  for  the  plaintiffs,  damages  1,03 1/.,  subject  to 
jKUiMi>»  w«  ^^  opiiik>tt  v>lf  the  Court  upon  the  following  case : — 
wMuu  wiM»t^l  uji       i>ii  the  A\h  ol"  MiT,  IS^.  Prickmam  and  Webber  ob- 
l^^j^^^  ^^^,jjy^  tjttuv^i   rtt-.^^:tttett:  a*  of  Trinilj  Term,   7  Geo,  4,  against 
wt^  m  »s-^  v.»<  J^'^iuff^  XXX  the  Court  of  Common  Pleas,  bv  ml  dicii  for 
>fc^«s^  *sv*»-    5ii.VY.  vlet»t.  and  tv.  K>**  1  UL  damages,  m  a  cerUm  action 
*JJ^^^    ^H.str  a  KhuI  da^rd  IVcember  14th,  1819-     On  the  S  1st  of 
^imI^4^       M^t^v   tS*:X\  a  writ  of^fi.Ja.  issued  upon  thb  judgment, 
w^isv  y*  iHW    ^HY^.^^  1^^  iji^  Sheriff  of  Devon,  returnable  on  the  7th  of 

*^^K^W«»^.^K  JuiK'^^  iudorscil  to  levy  437/.  On  the  same  31st  of  May, 
J^  Slivvl'T  Htc^inls  and  Chadtcell  obtained  a  judgment  as  of  Trinity 
H-^  k  iW  Term.  7  Geo.  4,  for  1,000/.  debt,  and  61.  I65.  damages,  in 
I^K^  iv^vwH*d  the  Court  of  King's  Bench,  against  Jarman,  by  irtV  dicit 
^'iM^^^hif^  upon  a  warrant  of  attorney,  dated  2d  February,  1825,  and 
nigMv**  i4' K,  duly  filed.  On  the  same  31st  of  May,  a  writ  of  Ji.  fa. 
TX^'^^lsT^  i'^Miied  upon  this  judgment,  also  directed  to  the  Sheriff  of 
iM  llipir  uw.  Devon,  returnable  on  the  7th  of  June;  under  both  these 
*.ilp  liv  \\w  writs  o(^fi.Ja,,  the  defendant  being  sheriff,  seized  the  goods 
nhtMiH,  hlWr  jjij^j  ^^Imtiels  of  Jarman,  part  whereof  was  liable  for  excise 
»VH«  ivioiijiliil,  duty,  on  the  2d  of  June,  1826.  On  the  9th  of  June,  1826, 
mihY  hiiiiM  |^.|,i|^(  tlio  said  goods  and  chattels  remained  in  the  posses- 
llHM  (it  iMivi'i,  NJoii  of  the  defendant,  as  sucli  sheriff,  under  the  said  writ 
ffUt^ip.  of,//.  ///.,  and  also  an  extent  at  tlie  suit  of  his  Majesty  for 

Wh/.  I. Oil.  7 id,  for  excise  duty,  due  from  Jarman  to  his 
M(ij<:»ty,  unsold,  Jarman  committed  an  act  of  bankruptcy, 
upon  which  a  commission  of  bankrupt  issued  on  the  24th 
of  July,  and  on  which  he  was  declared  a  bankrupt  on  the 
Oih  fff  Augu«it,  and  the  plaintiffs  were  afterwards  duly 
f»p|»oiMtt:d  hill  assignees.     On  the  12th  of  August,  1826, 
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(he  defendant,  as  such  sheriff,  having  notice  of  the  said 
commission,  sold  the  goods  and  chattels  so  seized,  and  after 
satisfying  the  extent,  paid  over  the  net  proceeds  of  such  sale, 
amounting  to  the  sum  of  1,051/.  to  the  respective  creditors, 
at  whose  suits  the  several  writs  of  Ji*  fa,  above  mentioned 
had  issued.  If  the  Court  shall  be  of  opinion  that  the  pro« 
perty  in  the  goods  and  chattels  above  mentioned,  or  the 
right  to  receive  the  proceeds  of  the  sale  thereof,  after  satis- 
faction of  the  said  extent,  passed  to  or  vested  in  the  plain- 
tiffs^ as  assignees  of  Jarman,  then  the  verdict  is  to  stand, 
otherwise  it  is  to  be  set  aside  and  a  nonsuit  entered. 
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1828. 


Manning,  for  the  plaintiffs.  This  is  a  question  upon 
6  Geo.  4,  c.  l6,  s.  108(a).  Two  cases  have  already  come 
before  the  Court  upon  the  construction  of  this  section. 
Taylor  \,Taylor{b),  was  an  application  to  set  aside  an  exe- 
cution issued  upon  a  judgment  by  nil  dicit.  There  tlie  Court 
refused  to  interfere  in  the  summary  way  prayed,  but  said 
that  the  assignees  might  bring  trover  against  the  sheriff,  if 
the  true  construction  of  the  act  were  that  the  execution  was 
defeated.  Here  the  assignees  have  not  sued  the  sheriff  in 
trover,  biit  have  waived  the  tort,  and  brought  an  action  for 
money  had  and  received  (c).  The  other  case  was  Wymer  v. 
Kemble{d),  in  which  a  creditor,  who  had  obtained  judgment 
by  non  sum  injbrmatus,  issued  ^ji.fa.  and  took  a  bill  of  sale 


(a)  Which  enacts  that "  no  cre- 
ditor having  security  for  his  debt, 
or  having  made  any  attachment  in 
London,  or  any  other  place,  by 
virtue  of  any  custom  there  used,  of 
the  goods  and  chattels  of  the  bank- 
rupt, shall  receive  upon  any  such 
security  or  attachment  more  than 
a  rateable  part  of  such  debt,  ex- 
cept in  respect  of  any  execution  or 
extent,  served  and  levied  by  seizure 
upon,  or  any  mortgage  of  or  lien 
upon  any  part  of  the  property  of 
such  bankrupt  before   the  bank- 


ruptcy, provided  that  no  creditor, 
though  for  a  valuable  consider- 
ation, who  shall  sue  out  execution 
upon  any  judgment  obtained  by 
default,  confession,  or  nil  dicitf 
shall  avail  himself  of  such  execu- 
tion to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rate- 
ably  with  such  creditors.'' 

(6)8D.&R.  J59;5B.&C  392. 

(f)  Lightly  v.  Clouslon,  1  Taunt. 
112;  Reed  v.  James,  i  Stark.  N. 
P.  C.  134. 

(</)  6  B.  &  C.  479. 
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1828.  of  the  goods  seized  under  it,  after  which  the  debtor  became 
bankrupt,  and  the  assignees  seized  the  goods.  The  Court 
held  that  such  seizure  was  wrongful,  for  the  creditor  having 
been  paid  bj  means  of  the  execution,  before  the  bankruptcy 
occurred,  he  was  not  at  the  time  of  the  bankruptcy  a  cre- 
ditor having  security.  The  Court  goes  on  to  say,  a  person 
who  has  levied  by  seizure  is  such  a  creditor;  he  has  a 
security  by  his  right  to  have  the  goods  sold.  So  here,  the 
execution  creditors,  having  levied,  were  creditors  having 
security.  Then  the  statute  expressly  says,  that  they  shall 
not  receive  more  than  a  rateable  part  of  their  debt ;  butif 
the  creditors  had  no  right  to  receive,  it  follows  that  the 
sheriff,  who  had  notice  of  all  the  circumstances,  had  no  right 
to  pay.  The  payment,  therefore,  being  wrongful,  the  money 
is  to  be  considered  as  still  remaining  in  the  hands  of  the 
sheriff,  who  must  consequently  be  liable  in  the  action  to  the 
plaintiffs,  in  whom  is  vested  the  right  of  recovering  all  the 
property  of  the  bankrupt,  to  which  no  other  party  can  shew 
a  better  title. 

Coleridge,  contr^.  The  main  question  for  the  decision 
of  the  Court  is,  whether  any  action  at  law  can  be  main- 
tained under  the  provisions  of  this  section  of  the  statute. 
The  clause  is  certainly  very  indistinct.  It  may  be  divided 
into  three  parts.  First,  the  general  rule,  then,  the  exception, 
then,  the  proviso  which  restrains  the  exception.  The  facts 
stated  in  this  special  case  come  within  the  words  of  the 
proviso,  and  not  within  the  words  of  the  exception.  If  they 
are  within  the  words  of  the  proviso,  they  are  out  of  the 
exception,  and  the  clause  may  be  read  with  the  general  rule 
only,  and  then  no  action  at  law  is  maintainable.  It  does  not 
appear  that  the  creditors  have  received  more  than  a  rateable 
share,  and  it  lay  upon  the  plaintiff  to  shew  that  the  statute 
has  been  contravened.  The  clause  in  question  is  substi- 
tuted for  sect.  9  of  *21  Jac.  1,  c.  19,  which  shews  the  object 
and  meaning  of  the  provision  in  this  act.  The  old  clause 
referred  only  to  proceedings  before  commissioners;  so  does 
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the  oew.  A  creditor  by  bond  was  not  to  prove  for  the  i828. 
penalty  before  the  commissioners.  The  receiving  mentioned 
in  the  present  statute  must  mean  a  receiving  at  the  hands 
of  the  commissioners.  [^Buifley,  J.  You  would  put  it  that 
if  judgment  was  signed  for  more  than  was  really  due,  the 
creditor  could  issue  execution  only  for  the  real  amount  of 
the  debt.]  No  injustice  would  arise  if  the  application 
for  a  rateable  distribution  were  made  to  the  commissioners, 
or  to  the  great  seal.  Such  a  course  would  be  attended  with 
much  less  expense  and  delay  than  must  attend  an  action 
against  the  plaintiff.  It  must  be  contended,  on  the  part  of 
the  plaintiffs,  that  this  execution  is  void.  Now  the  clause 
does  not  in  terms  avoid  it.  The  creditor  is  only  not  to  avail 
himself  of  it  beyond  a  certain  extent;  to  that  extent  then  he 
is  to  avail  himself  of  it.  If  so,  it  cannot  be  void.  [  Bayley,  J. 
The  plaintiffs  say  that  the  sale  is  void.]  In  Taylor  v.  Tay- 
lor ^  Holroyd,  J.  expresses  his  doubts  as  to  the  right  of 
the  assignees  to  maintain  an  action.  The  decision  in 
Wymfr  v.  Kemble  does  not  apply  to  the  present  case; 
there  the  Court  held  that  the  party  was  entirely  out  of  the 
clause.  But  it  is  submitted  that  the  words  of  the  act  do  not 
limit  the  proviso  to  the  exception.  The  proviso  has  a  wider 
range  than  the  exception,  and  shews  that  the  legislature 
had  in  view  proceedings  before  the  commissioners.  No 
laches  is  imputable  to  the  execution  creditors  for  not  sellings 
inasmuch  as  no  sale  could  take  place  under  tlieji.jii,  with- 
out first  satisfying  the  extent. 

Manning,  in  reply.  In  Gibbins  v.  Phillips,  which  is  not 
yet  reported,  the  Vice  Chancellor  has  lately  held  that  the 
great  seal  has  no  jurisdiction  to  make  a  creditor  refund 
until  he  comes  in  to  prove  under  the  commission;  so  that  if 
this  action  will  not  lie,  there  is  no  mode  of  recovering  the 
money.  It  would  be  very  inconvenient  if  the  money  were 
to  go,  in  the  first  instance,  into  the  hands  of  the  creditor, 
who,  having  a  bon^  fide  claim  upon  the  debtor  to  the  full 
amount  of  the  money  which  he  had  received,  might  not 
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18^.  feel  himself  under  a  strong  legal  or  moral  obligation  to 
refund  what  he  should  ultimately  have  appeared  to  have 
received  beyond  his  fair  proportion  of  the  assets.  But  it  is 
not  only  said  that  the  creditor  may  be  compelled  to  refund 
before  the  commissioners,  but  that  it  is  also  a  more  conve- 
nient course  than  an  action  at  law.  This,  however,  is  not 
the  trud  question.  The  plaintiffs  say,  that  the  creditora 
ought  never  to  have  received  the  proceeds  of  the  sale,  and 
that  the  sheriff  should  have  paid  those  proceeds  directly  to 
them,  in  which  case  neither  action  nor  application  to  the 
commissioners  would  have  been  necessary.  If  the  sheriff 
might  have  retained  the  money  until  some  decision  took 
place  as  to  the  mode  in  which  it  was  to  be  distributed,  it  is 
sufficient  to  say  that  he  has  not  chosen  to  do  so. 

Cur.  adv.  vuli. 

Lord  Tenterden,  C.  J.  now  delivered  the  judgment 
of  tlie  Court.     After  adverting  to  the  facts  stated  in  the 
special  case,  his  lordship  said  the  question  here  arises  upon 
the  108th  section  of  the  last  Bankrupt  Act.  Both  judgments 
are  within  the  words  of  the  proviso.    The  intention  of  the 
legislature  was  to  prevent  the  estates  of  bankrupts  from 
being  burthened  with  voluntary  judgments.     The  words  of 
the  act  perhaps   go  beyond  the  intention  of   its  framers. 
The  difficulty  is,  as  to  the  mode  of  giving  effect  to  that  in- 
tention.   Upon  consideration  of  this  case,  it  appears  to  us 
that  the  only  satisfactory  mode  of  giving  effect  to  the  act  of 
parliament  is,  that  the  creditor,  under  these  circumstances, 
should  be  prevented  from  receiving  the  moneys  produced 
from  the  sale  of  the  goods  taken  in  execution.     If  the  cre- 
ditor is  allowed  to  receive  this  money,  he  will  most  fre- 
quently receive  more  than  he   is    entitled   to.      If  he  is 
allowed  to  receive  more  money  than  he  is  entitled  to,  there 
must  be  some  mode  by  which  the  assignees  may  recover  it 
of  him.     The  receipt  of  the  money,  in  the  first  instance,  by 
the  creditor,  where  he  is  liable  to  refund,  can  be  of  no  use 
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to  him  if  he  is  able  to  refund,  and  if  he  is  not  able,  the  ob-  1828. 
ject  of  the  statute  would  be  defeated.  The  safer  course, 
therefore,  appears  to  be  to  say  that  he  ought  not  to  receive 
it;  and  if  he  ought  not  to  receive,  and  does  receive,  then 
he  will  have  received  money  belonging  not  to  himself,  but 
to  the  assignees,  and  consequently  he  will  be  liable  to  an 
action,  at  their  suit,  for  money  had  and  received  to  their 
use.  Taking  this  t^  be  the  true  effect  of  the  statute  as  to 
the  execution  creditor,  what  will  be  the  duty  of  the  sheriff 
having  notice  ?  No  other  reasonable  answer  can  be  given 
to  that  question  than  to  say,  that  it  is  his  duty  to  pay  the 
money  to  the  assignees,  to  whom  it  does  belong,  and  not  to 
the  execution  creditor,  to  whom  it  does  not  belong.  This 
being  the  sheriff's  duty  according  to  the  statute,  if  he  does 
pay  the  money  to  the  creditor,  he  places  himself  in  the 
ordinary  situation  of  a  man  who,  having  received  money, 
thinks  fit  to  hand  it  over  to  a  party  not  entitled  to  receive 
it  Such  payment  could  be  no  discharge.  He  would  still 
be  liable  to  pay  the  assignees,  to  whom  the  money  belonged. 
The  seizure  being  prior  to  the  act  of  bankruptcy,  it  is  un- 
necessary to  say  whether  the  sale  was  lawful  or  not.  The 
sale  may  be  lawful,  and  yet  the  proceeds  may  belong  to 
the  assignees ;  or,  if  the  sale  be  not  lawful,  the  tort  may  be 
waived.  The  sheriff  may,  certainly,  in  some  cases,  be  placed 
in  a  situation  of  considerable  difficulty ;  but  this  difficulty  is 
of  the  same  kind  as  in  the  case  of  an  alleged  prior  act  of 
bankruptcy,  and  he  has  the  same  means  of  redress.  For 
these  reasons  we  are  of  opinion  that  the  plaintiffs  are  enti- 
tled to  recover,  and  that  the  postea  must  be  delivered  to 
them. 

Postea  to  the  plaintiffs. 
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parliament  prohibiting   snch   illiberal  conduct,   under  u 

penalty  of  100/.,  and  in  spite  of  a  caution  given  to  prevent 

such  an  abuse  of  the  parish  moaeyi  (meaning  the  public 

money  of  the  parissh  aforesaid,)  notice  is   hereby  given, 

that  in  case  such  a  system  is,  after  this  second  public  notice 

to  prevent  it,  again  adhered  to,  and  information  of  the  same 

be  given  to  J.  C  Dowsing,  (meaning  the  said  defendant,) 

on  the  Hill,  it  shall  not  fail  being  seen  into,  and  the  penalty 

enforced,  for  the  benefit  of  the  poor  thus  imposed  upoui 

(thereby,  then  and  there  meaning,  that  the  said  plaintiff,  as 

such  overseer  as  aforesaid,  amongst  others,  had  been  and 

was  guilty  of  illiberal  and  illegal  practices,  to  wit,  in  the 

county  aforesaid).''     The  second  count  differed  from  the 

first,  in  stating  that  defendant  published  **  of  and<concem<n 

iog  the  said  plaintiff,    and  of    and  concerning  his   oon<i 

duct  towards  divers  of  the.  poor  of  the  said  parish,  as  such 

overseer  as  aforesaid,  a  certain  other  false,  scandalous^  ma-* 

licious  and  defamatory  libel,  in  the  form  of  a  notice,  pub-* 

lished  and  publicly  cried  and  read  in  the  said  parish^  contain* 

ing^  amongst  other  things,  the  false,  scandalous,  malicious, 

defamatory  and  libellous  matter  following,  of  and  concerning 

the  said  plaintiff,  and  of  and  concerning  his  said  conduct  as 

such  overseer  as  aforesaid,  towards  the  poor  of  the  said 

parish;    that  is  to  say,  ^'  Oyes,"  &a      The  third  count 

varied  from  the  first  by  concluding  thus — '*  This  unlawful 

practice  being  carried  on  in  defiance  of  an  act  of  parliament 

(meaning  that  the  same  was  carried  on  by  the  said  plaintiff 

as  such  overseer  as  aforesaid,  among  others,)  prohibiting 

such  illiberal  conduct  under  a  penalty  of  100/.,  and  in  ^pite 

of  a  caution  given  to  prevent  such  an  abuse  of  the  parish 

money,   notice  is  hereby  given,  that  if  such  a  system  is, 

after  this  second  public  notice  to  prevent  it,  again  adhered 

to,  and  information  of  the  same  be  given  to  J.  C.  Dowsing, 

(meaning  the  said  defendant,)  on  the  Hill,  it  shall  not  fail 

being  seen  into,  and  the  penalty  enforced,  for  the  benefit  of 

the  poor  thus  imposed   upon.*'    The  defendant  pleaded, 

first,  not  guilty ;  secondly,  actio  non,  "  because,  he  says,  that 
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long  before  and  at  the  time  of  the  publication^  one  John 
Cation  had  been  and  was  then  the  acting  overseer  of  the 
poor  of  the  said  parish  of  Wickham-Market,  and  that  as 
such  overseer  as  aforesaid,  he  the  said  Johi  Cat  ton  here- 
tofore, to  wit,  on  the  1st  day  of  December,  1824,  and  on 
divers  other  days  and  times  between  that  day,  and  the  several 
days  and  times  of  publishing  the  said  supposed  libels,  ille- 
gally and  illiberally  forced  and  compelled  Elizabeth  the 
wife  of  John  Care,  Elizabeth  the  wife  of  John  Palmer,  and 
Mary  the  wife  of  Henry  Kemp,  then  being  respectively 
poor  persons  of  the  said  parish  of  W.  M.,  and  seeking  for 
and  entitled  to  relief  from  the  said  parish,  to  accept  and 
take  of  and  from  the  said  John  Catton,  so  being  such  over- 
seer as  aforesaid,  divers  orders  for  flour,  as  weekly  allow- 
ances from  the  said  parish,  upon  one  John  Letoin,  (which 
John  Lemn,  for  and  during  all  the  time  aforesaid  carried 
on  the  business  of  a  miller  and  dealer  in  flour,  and  was  also 
one  of  the  churchwardens  of  the  said  parish  of  W.  M.,) 
whereby  such  poor  persons  respectively  were  forced  and 
obliged,  both  against  their  wishes  and  interest,  to  take  and 
receive  flour  from  the  said  John  Lewin  upon  such  orders, 
at  higher  rates  and  prices  than  they  otherwise  might  and 
could  have  been  supplied  with  from  other  persons,  if  they 
bad  received  relief  in  money,  to  wit,  in  W.  M.  aforesaid. 
And  which  illegal  and  illiberal  practice,  at  the  time  of  pub- 
lishing the  supposed  libels,  did  continue  in  the  said  parish, 
wherefore  the  said  defendant,  at  the  said  several  times 
when,  &c.  in  the  said  declaration  mentioned,  published  the 
said  supposed  libels  therein  mentioned,  as  it  was  lawful  for 
him  to  do  for  the  cause  aforesaid;  and  this,  &c.  wherefore, 
8lc.  Replication,  de  injuria  sua  propria,  absque  tali  causa. 
At  the  trial  before  Garrow,  B.  at  the  last  assizes  for  the 
county  of  Suflx>lk  {a),  a  verdict  was  found  for  the  plaintiff 
upon  both  the  issues,  damages  9,0s. 


(a)  Counsel  for  the  plaintiiT,  Storks,  Serjt.  and  F.  Kelly;  for  the  de- 
fendant, Eagle  and  B»  Andrews. 
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Tindal,  5.  G.  now  moved  in  arrest  of  judgment.  The 
supposed  libel  does  not  convey  any  imputation  which  can 
make  it  the  subject  of  an  action.  It  is  not  alleged  that  the 
defendant  gave  an  order  on  his  own  shop,  but  on  some 
other  tradesman  in  the  parish.  The  defendant  clearly  mis- 
took the, operation  of  55  Geo.  3,  c.  \S9{a),  in  supposing 
that  the  conduct  of  the  plaintiff  was  within  that  statute. 
The  act  relates  only  to  the  furnishing  of  goods  to  work- 
houses and  to  the  public.  In  Proctor  v.  Manwaririg{b),  it 
was  held  that  the  penalty  was  not  incurred  by  an  overseer^ 
who,  on  receiving  an  order  for  the  relief  of  A.  pays  part  in 
money,  and  with  the  consent  of  A.  makes  up  the  remainder 
in  goods  from  his  shop.  In  that  case,  Bat/ley,  J.  says, 
*'  where  a  pauper  carries  an  order  for  relief  to  the  overseer, 
he  has  a  right  to  demand  it  in  money."  [Bayley,  J.  There 
it  was  the  party's  own  choice.]  The  term  "  illiberal"  was 
used  by  the  defendant  merely  with  reference  to  the  sup- 
posed violation  of  the  law,  in  which  point  he  was  grossly 
mistaken.  The  defendant  has  been  harassed  with  four 
actions,  each  of  the  churchwardens  and  overseers  having 
thought  proper  to  sue.  \^Bayley,  J.  Can  that  make  any 
difference  ?]  Nothing  is  said  concerning  the  plaintiff  indi- 
vidually. [Lford  Tenterden,  C.  J.  It  must  be  taken  to  have 
been  proved  that  the  libel  was  "  of  and  concerning"  the 
plaintiff.  Bay  ley,  J.  The  plaintiff's  conduct  is  charged 
to  be  illegal  as  to  the  paupers,  and  as  illiberal  as  to  other 
tradesmen.  Holroyd,  J.  That  which  tends  to  degrade  is 
a  libel.]  That  is  only  where  the  facts  are  kept  back,  from 
which  other  people  may  draw  a  different  conclusion. 
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Lord  Tentebden,  C.  J. — This  is  a  case  of  written 
slander,  in  which  shape,  whatever  tends  to  bring  a  party 
into  public  hatred  and  disgrace  is  actionable.  The  writer 
of  this  libel  was  mistaken  in  supposing  that  the  conduct  of 
which  he  coniplaiqs  was  within  the  act  of  parliament  (c). 


(a)  Sect.  6. 

{V)  3  B.  &  A.  145. 


(c)  55  Geo.  d,c.l39,s. 6. 
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Can  any  man  read  this  libel  without  saying  that  it  charges 
the  plaintiff  with  oppressive  conduct  ? 

Bayley,  J. — ^The  libel  charges  a  breach  of  duty,  and 
oppression. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Judgment  for  the  plaintiff. 


Where  a  wit- 
ness summon- 
ed to  eive  evi- 
dence before 
commissioners 
of  bankrupt, 
refuses  to  ap- 
pear, they  may 
issue  their 
warrant  for  his 
apprehension, 
withouthaviog 
information 
upon  oath  of 
such  refusal. 

In  an  action 
by  such  wit- 
ness against 
the  commis- 
sioners for 
false  imprison- 
ment, tne  rea- 
sonableness of 
the  summons, 
and  of  the 
tender  of  ex- 
penses, is  a 
Question  of 
fact,  for  the 
jury. 


Grocock  v.  Cooper,  Evans  and  Jay. 

X  RESPASS  for  an  assault  and  false  imprisonment.  Plea, 
not  guilty,  and  issue  thereon.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  London  Adjourned  Sittings  after 
last  Trinity  Term  (a),  the  case  was  this : — The  plaintiff  was 
a  linen  draper,  till  recently  before  the  transaction  which  gave 
rise  to  this  suit,  residing  at  or  near  Norwich,  but  being  at 
that  particular  time  in  London.  The  defendants.  Cooper 
and  Evans,  were  commisssioners,  and  the  defendant  Jay 
was  messenger,  under  a  commission  of  bankrupt,  which 
had  issued  against  two  manufacturers  at  Norwich  named 
Silvey  and  Saunderson.  The  commissioners  issued  their 
summons,  requiring  the  plaintiff  to  appear  before  them  at 
Norwich,  at  ten  in  the  morning  of  Tuesday,  the  8th  of 
April,  1826,  for  the  purpose  of  being  examined,  touching 
the  affairs  of  the  bankrupts.  This  summons  was  personally 
served  upon  the  plaintiff  in  London,  at  five  in  the  after- 
noon of  Monday,  the  7th,  and  a  sum  of  5/.  was  at  the  same 
time  offered  to  him  to  pay  his  expenses.  The  plaintiff  said 
he  had  business  of  his  own  to  attend  to  in  London  the  next 
day,  and  he  could  not  go ;  but  he  did  not  then  object  to  the 
notice  as  being  too  short,  or  to  the  conduct  money  as  being 
too  little*  The  person  who  had  served  the  plaintiff  with 
the  summons,  sent  by  the  same  night's  post  a  written 
account,  not  verified  by  affidavit,  of  his  having  done  so,  and 

(a)  Counsel  for  the  plaintiff,  Scarlett,  Campbellf  and  Busby;  for  the 
defendants,  Tindal,  S,  G,  and  E.  Alderson, 
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of  the  plaintiff's  rufusal  to  appear;  whereupon  the  com- 
missioners issued  their  warrant  for  the  plaintiff's  apprehen- 
sion,  under  which  he  was  apprehended  by  the  messenger^ 
on  the  evening  of  the  following  Thursday.  He  was  taken 
that  night  in  custody  to  Norwich,  where  he  was  detained 
till  eight  in  the  evening  of  the  next  day,  Friday,  when  he 
was  examined  by  the  commissioners  and  discharged.  For 
this  arrest  and  imprisonment  the  action  was  brought.  It 
appeared  that  there  were  four  stage  coaches  which  went 
from  London  to  Norwich  in  the  night  of  Monday  the  7th 
of  April,  leaving  LfOndon  after  five  in  the  afternoon,  and 
arriving  at  Norwich  before  ten  the  next  morning.  Upon 
these  facts  it  was  contended  for  the  defendants,  that  as  there 
was  no  evidence  to  •shew  that  the  plaintiff  had  not,  when 
served  with  the  summons,  made  known  any  lawful  impedi- 
ment to  his  obeying  it,  he  had  not  brought  himself  within 
the  exception  of  the  statute  (a),  by  virtue  of  which  he  had 
been  summoned,  and  consequently  must  be  nonsuited. 
For  the  plaintiff,  it  was  insisted  that  the  act  contemplated 
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(a)  6  Geo.  4,  c.  16,  s.  33,  which 
enacts,  **  that  after  adjudicacion, 
it  shall  be  lawful  for  the  commis- 
sioners, by  writing  under  their 
handsy  to  summon  before  them 
any  person  known  or  suspected  to 
have  any  of  the  estate  of  the  bank- 
rupt in  bis  possession,  or  who  is 
supposed  to  be  indebted  to  the 
bankrupt,  or  any  person  whom  the 
commissioners  believe  capable  of 
giving  information  concerning  the 
person,  trade,  dealings,  or  estate 
of  such  bankrupt,  or  concerning 
any  act  or  acts  of  bankruptcy  com- 
mitted by  him,  or  any  information 
liiaterial  to  the  full  disclosure  of 
the  dealings  of  the  bankrupt;  and 
it  shall  be  lawful  for  the  said  com- 
missioners to  require  such  person 
to  produce  any  books,  papers, 
deeds,  writings,  or   other  docu- 


ments in  his  custody  or  power, 
which  may  appear  to  the  commis- 
sioners necessary  to  the  verifica- 
tion of  the  deposition  of  such  per- 
son, or  to  the  full  disclosure  of  any 
of  the  matters  which  the  commis- 

• 

sioners  are  authorized  to  inquire 
into ;  and  if  such  person  so  ium- 
moned  as  aforesaid  shall  not  come 
before  the  commissioners  at  the 
time  appointed,  having  no  lawful 
impediment^  (made  known  to  the 
said  commissioners  at  the  time  of 
their  meeting,  and  allowed  by  them,) 
it  shall  be  lawful  for  the  said  com- 
missioners, by  warrant  under  their 
hands  and  seals,  to  authorize  and 
direct  the  person  or  persons  therein 
named  for  that  puipose,  to  appre- 
hend and  arrest  such  person,  and 
bring  him  before  them  to  be  exa- 
mined as  aforesaid.*' 


80 


1828. 


Gbocock 

V. 

Cooper. 


CASES  IN  THE  KINGS  BENCH, 

reasonable  notice  to  obey  the  summons;  that  the  party  was 
not  bound  to  object  to  the  notice  when  served  with  the 
summons;  that  the  notice  here  was  clearly  unreasonable; 
and  that  at  all  events^  that  was  a  question  for  the  jury* 
The  Lord  Chief  Justice  thought  the  objection  fatal,  and 
under  his  directions  the  plaintiff  was  nonsuited.  In  Mir 
chaelmas  Term,  a  rule  was  obtained  for  setting  aside  the 
nonsuit  and  for  a  new  trial,  on  several  grounds ;  first,  that 
it  was  not  necessary  to  object  to  the  period  of  notice  given 
by  the  summons,  at  the  time  of  its  service,  or  to  the  amount 
of  the  conduct  money  tendered,  at  the  time  of  its  tender ; 
secondly,  that  the  question  whether  the  notice  was  reason- 
able, and  the  conduct  money  sufficient,  was  a  question  of 
fact,  which  should  have  been  left  to  the  jury ;  thirdly,  that 
the  warrant  of  the  commissioners  for  the  plaintiff's  appre- 
hension was  illegal,  having  been  issued  on  information  not 
on  oath ;  and  that  in  that  point  of  view,  the  arrest  was  ille- 
gal, and  the  action  maintainable.     Against  that  rule 


Tindal,  S.  G.  and  E,  Alder  son  shewed  cause.  The  non- 
suit was  right.  First,  the  only  time  for  objecting  to  the 
notice  given,  or  to  the  expenses  tendered,  is  the  time  of  the 
service,  or  the  tender.  The  "  lawful  impediment"  men- 
tioned by  sect.  33,  is  to  be  ^*  made  known  to  the  commis- 
sioners at  the  time  of  their  meeting/'  and  is  to  be  *'  allowed 
by  them ;"  which  it  is  impossible  it  can  be,  unless  the  party 
summoned  either  communicates  it  to  the  summoning  officer, 
or  to  the  commissioners  themselves,  neither  of  which  the 
present  plaintiff  did.  Any  delay  on  the  part  of  the  commis- 
sioners, under  circumstances  like  the  present,  might  defeat 
their  object  altogether,  for  the  party  summoned  would  have 
time  to  abscond,  and  the  information,  or  the  property  sought 
to  be  obtained  from  him,  would  thus  be  lost  for  ever. 
Secondly,  the  notice  was  reasonable,  and  the  conduct  money 
sufficient.  It  was  proved  that  there  were  four  coaches 
travelling  nightly  from  London  to  Norwich,  two  of  which,' 
it  is  notoriousi  are  mails,  starting  as  late  as  eight  in  the 
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cfeningi  and  all  of  which  reach  Norwich  before  ten  in  the 
morning;  and  the  plaintiff  might  and  ought  to  have  gone  by 
ehe  of  those.  The  conduct  money  tendered  was  5L,  which 
it  is  impossible  to  say  was  less  than  was  necessary  for  such 
a  journey,  and  **  necessary  expenses"  are  all  the  act  re- 
quires (a).  Thirdly,  it  was  not  necessary  that  the  informa- 
tion of  the  plaintiff^s  refusal  to  appear  should  have  been 
made  to  the  commissioners  on  oath.  The  statute  does  not 
require  it^  which  it  certainly  would  have  done,  if  such  had 
been  the  meaning  of  the  legislature;  it  states  merely,  that 
if  the  person  summoned  shall  not  come  at  the  time  ap- 
pointed, having  no  lawful  impediment.  Sec.  the  commis- 
sioners may  issue  their  warrant  for  hb  apprehension.  It 
was  dearly  intended  that,  in  this  respect,  commissioners  of 
bankropt  should  be  put  upon  a  different  footing  from  jus- 
ticea  of  the  peace.  An  action  of  trespass  will  not  lie  against 
a  justice  of  the  peace  for  acting  upon  complaint  made  to 
him  on  oath,  even  though  the  facts  stated  in  the  complaint 
afterwards  turn  out  to  be  false,  Lowther  v.  Earl  Radnor  {b); 
but  it  18  quite  clear  that  such  an  action  would  lie  against 
commissioners  of  bankrupt,  if  the  information  upon  which 
they  arrested  a  party  was  proved  to  be  untrue  (c). 
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Scatleit  and  CampbelU  contrd.  It  was  not  necessary  in 
this  case,  if  in  any,  to  object  to  the  summons  and  the 
conduct  money  at  the  time  of  the  service  and  the  tender, 
becaase,  in  l^al  effect,  no  summons  was  ever  served,  and 


(a)  6  Geo.  4,  c.  16,  8.  35,  which 
toacts,  '^  that  where  any  person 
known  or  suspected  to  have  any  of 
the  estate  of  the  bankrupt  in  his 
possessioB,  or  who  is  supposed  to 
be  indebted  to  the  bankrupt,  shall 
be  summoned  to  attend  before  the 
6ud  commissioners,  every*  such 
penon  shall  have  such  costs  and 
chtiges  as  the  said  commissioners 
in  their  discretion  shall  think  fit; 
uul  every  witness  summoned  to 

VOL.  II. 


attend  before  the  commissioners 
shall  have  his  necessary  expenses 
tendered  to  him,  in  like  manner  as 
is  now  by  law  required  upon  ser- 
vice of  a  subpoena  to  a  witness  in 
an  action  at  law.'' 

(6)  8  East,  113.  And  see  Bram- 
well  V.  Penneckf  ante,  i.  409,  7  B. 
&  C.  536 ;  Bartin  v.  Carew,  5  D. 
&  R.  558,  3  B.  &  C.  6 19. 

(c)  But  see  Dotwell  v.  Impeyf 
2  D.  &  R.  350,  1  B.  &  C.  163.^ 
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1828.  no  money  ever  tendered ;  tbey  were  both  so  unreasonable 
as  to  be  in  reality  nullities.  What  is  the  summons  i  To 
travel  1 1 6  miles  in  1 7  hours  from  the  moment  when  the 
Cooper.  summons  was  served.  No  man  is  bound  to  neglect  aU 
his  private  affairs,  for  the  sake  of  obeying  a  summons  so 
unreasonable,  True^  there  were  coaches,  by  which  a  man, 
physically^  might  have  performed  the  journey;  but  a  phy- 
sical power  of  obeying  the  summons  is  not  enough;  there 
must  be  a  reasonable  and  convenient  power  also.  Could  it 
be  contended  for  a  moment  that  a  subpcena  so  served 
would  be  binding  upon  a  ^witness  ?  Clearly  not ;  and  yet 
the  6  Geo.  4,  c.  l6^  s.  35,  seems  expressly  to  assimilate  the 
service  of  summonses  and  tender  of  expenses  under  that 
act,  to  the  service  of  subpoenas  and  tender  of  expenses  to 
witnesses  in  actions  at  law.  Suppose  the  party  summoned 
to  be  a  female,  or  a  man  of  advanced  years,  and  of  infirm 
body ;  in  such  cases  such  a  summons  could  not  be  sup- 
ported :  and  yet  where  is  the  line  to  be  drawn?  Then  what 
was  the  conduct  money  tendered?  5/.,  a  sum  scarcely 
sufficient  to  carry  the  party  to  Norwich,  and  certainly  alto- 
gether insufficient  to  pay  his  expenses  back  again.  But 
he  was  clearly  entitled  to  be  tendered  his  full  expenses  to 
and  fro,  and  the  tender  of  it  is  a  condition  precedent,  both 
to  his  obeying  the  summons  and  his  making  any  objection 
to  it.  The  plaintiff  here  was  summoned  as  a  witness,  and 
the  act  expressly  states  that  every  witness  summoned  before 
the  commissioners  shall  have  his  necessary  expenses  ten- 
dered him,  in  like  manner  as  is  by  law  required  upon 
service  of  a  subpoena  to  a  witness  in  an  action  at  law ; 
and  the  necessary  expenses  in  the  latter  case  are  such  as 
will  defray  the  witness's  expenses,  eundo,  morafido,  et  rede* 
undo  (a).  At  all  events,  the  reasonableness  of  the  sum- 
mons and  of  the  tender  was  a  question  of  fact  for  the  jury ; 
and  as  it  was  not  left  to  them,  but  the  plaintiff  was  non- 
suited on  those  points,  the  nonsuit  cannot  be  supported. 
But  the  main  question  in  this  case,  and  one  of  very  great 

(a)  Ashtony,  Haigh,  2  Cliit.  Rep.  201.     But  see  Batli/ev.  Greslfy, 
8  East,  319. 
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importance,  is,  whether  information  of  the  plaintiff's  refusal 
to  obey  the  summons,  communicated  to  the  commissioners 
110^  upon  oath,  authorized  them,  in  point  of  law,  to  issue 
their  warrant  for  his  apprehension.     It  is  confidently  sub- 
mitted that  it  did  not.     If  they  can  apprehend  upon  infor- 
mation, not  on  oath,  why  should  they  not  on  mere  surmise, 
or  on  speculation,  without  any  information  at  all  i    The 
arrest  in  this  case  was  upon  mere  hearsay  evidence.     Is. 
that  to  be  endured  in  point  of  law  ?    The  power  of  the 
commissioners  is  a  formidable  one,  and  is  not  to  be  ex- 
tended beyond  the  letter  of  the  statute  by  which  it  is  cre- 
ated.    If  the  legislature  had  intended  to  give  them  this 
power  of  acting  upon  information,  not  on  oath — a  power 
given  to  no  magistrate  in  the  kingdom — surely  they  would 
have  conveyed  it  in  clear  and  express  words.     Great  incon- 
venience and  grievous  oppression  may  be  the  consequence 
of  giving  an  implied,  undefined,  and  anomalous  power  like 
this,  to  commissioners  of  bankrupt.     The  warrant  for  the 
party's  apprehension  states,  that  it  has  been  proved  before 
the  commissioners  that  the  summons  was  duly  served,  and 
that  the  party  refused  to  appear ;  which  must  mean,  that 
those  facts  have  been  deposed  on  oath.    That  is  a  neces- 
sary allegation,  but  in  the  present  case  it  is  a  false  one ; 
for  it  is  admitted  that  no  information  on  oath  was  made  to 
the  commissioners.  The  general  principle  of  English  law  is, 
that  no  person  can  be  arrested  except  upon  information  on 
oath;  and  there  is  nothing  in  this  act  of  parliament  to 
exempt  these  particular  officers  from  the  influence  of  that 
genera)  principle.     The  very  fact  of  a  warrant  being  issued, 
implies  that  information  has  been  given  on  oath,  to  justify 
the  granting  of  such  warrant ;  for  the  rule  is,  that  where 
the  information  is  not  upon  oath,  a  summons  only  can  be 

issued.  ^         ,         , 

Lur.  adv.  vuU. 

Judgment  was  afterwards  delivered  by 
Lord  T£ifTERD£N,  C.  J. — Upon  consideration  of  this 
case,  we  are  of  opinion  that  the  rule  for  setting  aside  the 
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nonsuit^  and  for  granting  a  new  trials  must  be  made  abso- 
^  lute.    Not  upon  the  ground  that  the  information  of  the 

Grocock  ^     ^  '^  °  , 

V,  plaintifTs  refusal  to  appear  in  obedience  to  the  summons 

ooPER.  ougjit  to  have  been  on  oath,  for  we  are  clearly  of  opinion 
that  it  is  not  requisite  that  it  should  be  so.  But  upon  the 
ground  that  the  question  of  the  reasonableness  of  the  notice 
and  of  the  tender  of  expenses,  was  not  left  to  the  jury, 
which  we  think  upon  the  whole  it  ought  to  have  been. 

Rule  absolute. 


LoviCK  V.  Crowder  and  Kelly. 
A.,  in  March,   CaSE,  against  the  defendants,  the  sheriffs  of  London,  for 

fraud  uletitlvy  .,  i-ni  •!./'•/••  i 

and  for  the       &  false  return  of  nulla  bona  to  a  wnt  ox  fiert  jacias,  sued 

mere  purpose    ^^^  y^y  the  plaintiff  against  the  soods  of  one  Harrison. 

of  protecting  :  . 

the  goods,        Plea,  not  guilty,  and  issue  thereon.    At  the  trial  before 

/r^L"nst  B.,  ^""^  Tenterden,  C.  J.,  at  the  sittings  after  last  Trinity 
under  which  term  (a),  the  case  was  this: — In  the  month  of  March,  1825, 
sheriff,  seized.  ^^^  ^^^^  sheriffs  of  London,   Messrs.  Broton  and  Key, 

In  September,  received  a  writ  of  fieri  facias  asainst  the  mods  of  one 
D.,  a  new  she-  ^        j  &  © 

riff,  came  into  Harrison,  at  the  suit  of  one  M'Nab,  A  seizure  was  made 
lfi^J^7ued^  under  that  writ,  but  nothing  further  was  done;  and  it 
out  by  £.  appeared  that  the  vnit  was  intended  originally  merely  to 
^M  delivered,  op^ra^^  &s  a  protection  of  the  goods  against  writs  that 

X).  did  not  might  be  sued  out  by  other  creditors.  By  the  permission 
seize,  but  suP-  .  ... 

fered  C.  to  sell  ^^^  connivance  of  ilf' Nad's  attorney,  Harrison,  with  hts 

under  the  first  fomily,  remained  in  the  possession  of  the  goods,  and  con- 
turned  nnUa  tinned  to  carry  on  his  business  as  before,  from  the  time  of 
second*:—^  the  seizure  down  to  the  following  month  of  November. 
Held,  that  D.  In  the  intervening  month  of  September,  the  sheriffs,  Messrs. 
E.  fot  a  false  ^^^^^  and  Key,  went  out  of  office,  and  were  succeeded 
return.  by  the  defendants.     In  the  course  of  the  month  of  Novem-* 

ber  the  plaintiff's  writ  against  Harrison^s  goods  was  sued 
out  and  delivered  to  the  defendants,  and  a  warrant  to  levy 

(a)  Counsel  for  the  plaintiff,  Scarlett,  A.  G.,  and  Piatt;  for  the  de- 
fendants, Gumey  and  Comyn. 
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was  made  out  and  delivered  to  the  same  officer  who  held 
the  warraot  for  Ji/tNati^s  levy.  The  former  sheriffs  then 
proceeded  to  sell  the  goods  under  M*Nab*»  writ,  in  which 
they  were  not  interrupted  by  the  defendants,  who  returned 
mdia  bona  to  the  plaintiff's  writ.  The  sale  did  not  realize 
sufficient  to  satisfy  M'Nab^s  claim  against  HarrUon.  It 
was  admitted  on  the  part  of  the  defendants,  that  M*NaVs 
execution  was  fraudulent  as  against  the  plaintiff;  and  that 
if  the  defendants  had  seized  under  M'Nab*s  writ,  they 
would  have  been  bound  to  sell  for  the  benefit  of  the  plain- 
tiff. But  it  was  contended,  that  as  the  former  sheriffs  had 
seized  under  M*Nab*s  writ,  the  goods  were,  when  the 
plaintiff's  writ  came  to  the  defendants,  in  custodia  legis, 
from  whence  the  defendants  would  not  have  been  justified 
in  tdung  them.  The  JLord  Chief  Justice  was  of  opinion, 
that  as  the  execution  was  fraudulent,  goods  seized  under 
it  could  not  be  said  to  be  iu  cuitodiA  legis,  and  therefore 
that  tbe  defendants  ought  to  have  seized  them.  His  lord- 
^p>,  accordingly,  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  giving  leave  to  the  defendants  to  move  to 
enter  a  nonsuit.  A  rule  for  that  purpose  having  been 
obtatned  in  last  Michaelmas  term, 

ScarleU  and  Piatt  now  shewed  cause.  The  only  ques- 
tion in  this  case  is,  whether  the  change  of  sheriffs,  between 
the  issuing  of  the  two  writs,  made  any  difference  in  the 
nature  and  extent  of  the  duties  and  liabilities  thrown  upon 
those  officers.  That  the  first  execution  was  fraudulent, 
was  admitted,  and  could  not  be  denied.  The  goods  were 
the  debtor's,  Harrison's;  they  were  seized,  indeed,  pro 
formA,  but  they  remained  in  his  possession  and  under  his 
oonliol,  and  he  and  his  family  continued  upon  the  premises, 
carrying  on  his  business  as  before.  A  writ  sued  out  for 
the  mere  purpose  of  protecting  those  goods  from  the  plain- 
tiff's claim  was  a  nullity;  the  goods  were,  in  point  of 
kw,  the  property  of  the  debtor,  and  the  defendants  were 
bound  to  seize  them  in  his  behalf.    They  must  be  deemed 


86 


1828. 


CASES  IN  THE  KINGS  BENCH, 

to  have  bad  notice  of  the  fraudulent  circumstances  of 
M'NaVs  seizure,  because  the  same  officer  wbo  received 
their  warrant  held  the  warrant  from  the  former  sheriffs. 
The  former  sheriffs  were  merely  in  the  situation  of  any 
third  persons  fraudulently  keeping,  or  rather  pretending  to 
keep^  possession  of  goods  for  the  purpose  of  protecting 
them  from  the  legal  process  to  which  they  were  liable ; 
and  the  defendants  suffer  no  hardship  in  the  transaction, 
because  they  have  acted  throughout  with  their  eyes  open, 
and  might  have  protected  themselves  if  they  had  taken  the 
proper  steps  for  so  doing. 


'  Gumey  and  Comyn,  contr^.  The  return  of  nulla  bona 
made  by  the  defendants  was  true,  and  this  action  cannot, 
therefore,  be  maintained.  The  former  sheriffs  were  in 
possession  when  the  new  sheriffs,  the  defendants,  went 
in ;  the  goods,  therefore,  were  in  the  custody  of  the  law, 
and  could  not  be  seized.  The  proof  that  the  former 
sheriffs  continued  in  possession  of  the  goods  is,  that  they 
actually  sold  them.  If  the  plaintiff  is  entitled  to  maintain 
this  action,  he  was  also  entitled  to  insist  upon  the  new 
sheriffs,  the  defendants,  taking  the  goods  in  execution, 
out  of  the  hands  of  the  former  sheriffs,  and  out  of  the 
custody  of  the  law.  The  change  of  sheriffs  is  an  import- 
ant feature  in  this  case,  and  differs  it  from  all  those  in 
which  questions  of  this  sort  have  arisen.  Where  the 
sheriffs  are  the  same  at  the  issuing  of  both  writs,  and  the 
first  execution  is  fraudulent,  or  is  suffered  to  sleep,  the 
plaintiff  under  the  second  execution  is  entitled  to  the 
goods ;  but  that  is  a  very  different  case  from  the  present : 
for  here  the  sheriffs  were  changed,  and  the  former  never 
abandoned  the  custody  of  the  goods,  which  could  not, 
therefore,  be  seized  by  the  new  sheriffs,  although  a  second 
writ  was  issued  against  them. 


Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  and  therefore  that  this  rule 
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ought  to  be  discharged.     It  was  admitted  at  the  trial,  nor         1828. 
can  it  with  any  propriety  be  denied,  that  if  there  had  been      ^^^^^^^ 
00  change  of  sheriffs,  the  plaintiff's  writ  would  have  been  v. 

entitled  to  priority,  and  that  the  sheriffs  would  have  been     Crowder. 
liable  for  not  seizing  under  it.     But  it  has  been  argued  that 
the  fact  of  the  sheriffs  having  been  changed  varies   the 
case,  and  that  the  present  sheriffs  are  not  liable  in  this  ac- 
tion, because  the  goods  were  in  the  lawful  possession  of  the 
former  sheriffs,  from  which  they  could  not  be  taken.    That 
argument,  however,  assumes  the  whole  question  in  the  case. 
Were  the  goods  in  the  lawful  possession  of  the  former 
sheriffs  i     Were  they  in  the  custody  of  the  law  f     On  the 
contrary,  was  not  the  legal  process  under  which  they  were 
originally  seized  fraudulently  and   colourably  issued,  and 
then  held  off,  for  the  express  purpose  of  evading  and  de- 
feating other  process,  which  it  was  expected  would    be 
issued  by  other  and  bona  fide  creditors,  for  the  satisfaction 
of  their  debts  i    The  fact  was  clearly  so.     M'Nab's  pos- 
session of  the  goods,  and  that  of  the  former  sheriffs  under 
him,  was  fraudulent  and  colourable  from  first  to  last.     If 
the  process  under  which  M^Nab  or  the  former  sheriffs  had 
possession  had   been  a  bill  of  sale,  and  fraudulent,  it  is 
clear,  beyond  a  doubt,  that  the  present  sheriffs  would  have 
been  bound  to  seize  under  the  plaintiff's  writ ;  and  the  fact 
of  the  persons,  so  fraudulently  holding  possession  of  goods, 
having  been  formerly  sheriffs,  and  that  they  held  under  a 
fraudulent  writ,  instead  of  a  fraudulent  bill  of-  sale,  can 
make,  in  my  judgment,  no  difference  whatever  in  the  case. 
The  sheriff  must  see,  at  his  own  peril,  that  the  party  who 
sets  him  in  motion  is  acting  bond  fide ;  though  where  he 
exercises  all  reasonable  caution,  and  himself  acts  fairly  and 
bona  fide,  he  is  entitled  to  apply  to  the  Court  for  an  indem- 
nity from  one  of  two  conflicting  claimants.     Upon  princi- 
ple, however,  generally  speaking,  the  sheriff  is  liable ;  and 
it  is  highly  just  and  proper  that  he  should  be  so.     If  it 
were  otherwise,  a  wide  door  would  be  opened  for  fraud, 
and  the  officers  of  the  sheriff,  and   the  debtors  against 
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whose  goods  process  issued,  would  be  coUuding  together, 
for  the  purpose  of  making  one  process  the  means  oi  de- 
feating another. 

Baylby,  J. — I  am  clearly  of  opinion  that  the  goods 
were  liable  to  seizure  under  the  plaintiff's  writ.  A  creditor, 
who  sues  out  execution  against  the  goods  of  his  debtor,  is 
bound  to  be  both  prompt  and  honest  in  the  steps  he  takes  • 
to  enforce  it.  Deli^  always  raises  a  suspicion  that  the 
execution  was  set  on  foot  merely  to  protect  the  goods  from 
other  creditors ;  and  where  that  suspicion  is  confirmed  to 
the  satisfaction  of  a  jury,  another  creditor,  who  comes  in 
with  a  subsequent  execution,  is  entitled  to  priority.  That 
is  the  present  case.  The  first  execution  was  neither 
promptly  nor  honestly  enforced.  The  possession  by  the 
old  sheriffs  was  fraudulent  and  nominal  only  fi-om  the  very 
first.  The  execution  was  just  kept  alive,  merely  for  the 
purpose  of  protecting  the  goods.  The  goods,  in  point  of  * 
law,  were  Harrison^s  property.  The  change  of  sheriffs, 
therefore,  made  no  possible  difference  in  the  case ;  for  if 
the  goods  belonged  to  the  debtor,  and  were  not  actually 
and  bond  fide  in  the  custody  of  the  law,  when  the  second 
creditor  came  in,  the  sheriffs  were  bound  to  seize,  and 
having  neglected  to  do  so«  they  are  liable  to  this  action. 

HoLROYD,  J.,  and  Littledale,  S,,  concurred. 

Rule  discharged. 


Brazier  v.  Jones,  Esq. 

agatnst  Uie"     CASE,  against  the  Marshal  of  the  King's  Bench  prison. 

Marshal  for  for  an  escape.  The  declaration  stated  that  differences 
the  escape  of 

a  prisoner  committed  under  an  attachment  for  not  performing  an  award,  an  allegation 
tliat  plaintiff  and  the  prisoner  referred  their  disputes  to  arbitration  "  by  mxUuai  bonds  o/* 
submission,**  is  a  material  and  necessary  allegation,  and  must  be  strictly  proved ;  proof 
of  the  prisoner  onfy  having  executed  a  submission  bond,  is  insufficient,  and  the  plaiDtiff 
must  be  nonsuited. 
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beiog  depending  between  plaintiff  and  one  BrymU,  all 
matters  in  difference  between  them  were,  by  mutual  bonds 
rfsubmissumf  referred  to  certain  arbitrators;  that  the  arbi- 
trators, by  their  award,  ordered  Bryant  to  p^y  to  plaintiff, 
on  Ae  )8t  of  June,  1825,  a  certain  sum  of  money;  that  the 
bandi  of  submission  were  made  rules  of  the  Court  of  C.  P. ; 
that  Bryant  not  performing  the  award,  plaintiff  sued  out  a 
writ  of  attachment  i^ainst  him,  he  being  then  in  the  custody 
of  the  marshal ;  that  Bryant,  so  being  in  the  custody  of 
the  marshal,  was,  on  the  26th  January,  1826,  taken  before 
a  judge  of  C.  P.  under  a  writ  of  habeas  corpus,  and  com* 
mitted  to  the  Fleet  prison,  for  a  contempt  in  not  perform- 
ing the  award ;  that  he  was,  on  the  same  day,  taken  before 
a  jodge  of  K.  B.  under  another  writ  of  habeas  corpus,  and 
re-committed  to  the  custody  of  the  marshal,  charged  with 
the  contempt,  from  which  custody  he  escaped  on  the  15th 
November,  1826,  whereby  plaintiff  lost  his  debt.  Plea, 
not  guilty,  and  issue  thereon.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  adjourned  Middlesex  sittings  after 
last  Trinity  term  (a),  the  case  was  this: — The  action  was 
hronght  for  the  escape  of  Bryant  from  the  custody  of  the 
defendant  on  the  15th  November,  1826.  Bryant  had  been 
originally  in  the  defendant's  custody,  residing  within  the 
rules  of  the  King's  Bench  prison.  He  was  taken  from 
thence  by  habeas  corpus  issued  out  of  the  Court  of  C.  P., 
and  by  that  Court  committed  to  the  Fleet  prison  for  the 
eontempt  in  not  performing  the  award,  and  he  was  again 
taken  from  thence  by  habeas  corpus  issued  out  of  the  Court 
of  K.  B.,  and  by  that  Court  re-committed  to  the  defend- 
ant's custody,  charged  with  the  attachment  from  the  Court 
of  C«  P.  The  plaintiff  proved  in  evidence  the  award,  the 
submission  bond  entered  into  by  Bryant,  (but  not  that  en- 
tered into  by  bimselfi)  the  rules  of  court,  the  writ  of  attach- 
ment, the  habeas  corpus  to  bring  Bryant  up  from  the  Court 
of  K.  B.,tbe  commitment  upon  the  attachment  to  the  Fleet 
prison,  the  second  habeas  corpus,  and   the  commitment 

(«)  Counsel  for  the  plaintiff^  Scarlett,  A.  G.,  and  Patteson;  for  the 
defendant,  Gurney  and  Campbell, 
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thereon  to  the  defendfiDt's  custody,  and  the  escape^  as 
laid  in  the  declaration.  It  was  objected,  on  the  part  of  the 
defendant,  that  Bryant^s  submission  bond  only  being  proved, 
and  not  the  plaintiff's,  the  allegation  in  the  declaration  re- 
specting '*  mutual  bonds  of  submission"  was  not  supported. 
This  objection  the  Lord  Chief  Justice  overruled.  It  was 
then  contended  that  the  action  must  be  considered  as 
brought,  not  for  the  escape  of  a  party  in  custody  in  execn- 
tion,  but  upon  mesne  process,  and,  therefore,  that  the  action 
was  not  maintainable  at  all,  or,  at  all  events,  that  the  plain* 
tiff  would  be  entitled  at  most  to  nominal  damages.  This 
objection  the  Lord  Chief  Justice  reserved,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  with  nominal 
damages.  The  jury  found  for  the  plaintiff,  damages*  one 
farthing.  The  plaintiff  had  leave  to  move,  upon  the  latter 
point,  to  increase  the  verdict  to  the  fuH  amount  of  his  debt 
from  Bryant ;  and  the  defendant  had  leave  to  move  upon 
the  first  point  to  enter  a  nonsuit.  In  Michaelmas  term  last 
Gurney  obtained  a  rule  nisi  accordingly,  against  which 


Scarlett  and  Patteson  now  shewed  cause.  The  question 
is,  whether  an  action  on  the  case  is  maintainable  against  the 
marshal,  for  the  escape  of  a  prisoner  who  was  in  custody 
by  virtue  of  an  attachment  issued  against  him  for  not  per- 
forming an  award.  One  objection  was  that  the  plaintiff 
had  alleged,  but  had  faifed  to  prove,  that  Bryant  and  him- 
self referred  their  disputes  to  arbitration  by  mutual  bonds 
of  submission.  Now  that  was  an  immaterial  and  unneces- 
sary allegation,  and  therefore  the  plaintiff  was  not  bound 
to  prove  it.  If  Bryant  had  been  in  custody  upon  a  judg- 
ment, all  that  the  plaintiff  would  have  been  compelled  to 
prove  would  have  been  the  judgment,  and  the  subsequent 
proceedings ;  and  so  here,  Bryant  being  in  custody  upon 
an  attachment,  all  that  it  was  necessary  to  proves  was  the 
attachment  and  the  subsequent  proceedings.  Ferrer  v. 
Oven  (a)  may  be  relied  on  by  the  other  side ;  but  that  was 
a  different  cvlhc  from  this.     There  the  action  was  brought 

(a)  Ante,  I.  222;  7  B.  &  C.  427. 
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upon  the  award,  and  consequently  proof  of  the  submission  1828. 
of  both  the  parties  to  the  reference  was  clearly  and  indis- 
pensably necessary.  [Lord  Tenterden,  C.  J.  There  is  no 
allegation  here  that  the  Court  of  Common  Pleas  ordered 
the  attachment  to  issue,  or  that  there  was  any  adjudication 
apon  the  matter.]  Nor  need  there  be;  it  was  proved  that 
an  attachment  was  granted ;  and  the  mere  act  of  granting 
the  attachment  was,  in  effect,  adjudicating  upon  the  matter. 
[Lord  Tenterden,  C.J.  If  it  had  been  the  case  of  ajudg- 
ment>  the  plaintiff  must  have  both  alleged  and  proved  that 
the  judgment  was  regularly  obtained.]  The  objection,  if 
good  at  all,  should  have  been  taken  advantage  of  as  a 
cause  of  demurrer.  In  Bromfield  v.  Jones  (a)  the  declara- 
tion avened  the  judgment  and  award  of  execution  against 
the  prisoner,  ^' and  that  thereupon"  on  such  a  day,  the  pri- 
soner was  committed  to  the  custody  of  the  marshal,  and 
escaped  ;  and  it  was  held  that  it  was  unnecessary  to  prove 
that  a  scire  facias  had  been  sued  out  upon  the  judgment, 
because  the  allegation  was  an  immaterial  one.  That  case 
seems  strongly  in  point  with  the  present. 

Gumey,  with  whom  was  Campbell,  contrii.  In  order  to 
lay  the  necessary  foundation  for  the  support  of  an  action 
like  this,  it  must  be  made  to  appear  that  the  prisoner,  who 
is  alleged  to  have  escaped,  was  regularly  and  legally,  in 
custody.  Now  that  was  not  made  to  appear  in  the  present 
case.  The  agreement  of  the  parties*  to  refer  their  differ- 
ences to  arbitration  was  the  original  foundation  of  the  cause 
of  Bryonies  imprisonment ;  that  agreement  was  expressed 
by  mutual  bonds  of  submission,  and  therefore  proof  of  the 
execution  of  the  submission  bonds  of  both  was  clearly 
necessary.    ^Here  the  Court  stopped  him.) 

Lord  Tenterden,  C.J. — Can  a  plaintiff,  in  a  case  like 
this,  be  excused  for  not  proving  matters  which  he  has 
alleged  in  his   declaration,  because  he  has  proved  other 

(a)  6  D.  &  R.  500;  4  B.  &  C.  380. 
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matters  Hrhich  be  bts  not  alleged  in  hit  declaratiott  f  The 
question  really  conies  to  that.  I  think  he  cannot  be  so  ex- 
cused. I  take  the  true  rule  to  be  that  he  can  recover  onlj 
upon  matters  ''  allegata  et  probata.*^  Here  the  plaintiff 
alleges  that  Bryant  and  himself  referred  their  disputes  to 
arbitration,  by  entering  into  mutiuil  submission  bcmds  for  that 
purpose;  but  he  proves  the  execution  of  only  one  such  bond. 
I  think  that  allegation  was  a  material  and  necessary  aUeg»- 
tion,  and  one  that  ought  to  have  been  proved  as  laid.  Then 
there  is  no  allegation  here  that  the  Court  of  Common 
Pleas  ordered  the  attachment  to  issue.  That  an  attach- 
ment from  that  Court  did  issue  undoubtedly  was  proved, 
and  that,  it  has  been  argued,  is  enough,  without  any  allega- 
tion of  the  fact  I  think  that  is  not  enough,  and  that  it 
would  be  a  dangerous  precedent  if  we  were  to  ludd  other- 
wise. Upon  this  point,  therefore,  it  seems  to  me  that  the 
rule  for  entering  a  nonsuit  ought  to  be  made  absolute. 


Bayley,  J.— It  has  been  correctly  stated  that  in  order 
to  maintain  this  action,  it  must  be  shewn  that  the  prisoner 
was  legally  in  custody,  and  further,  that  the  plaintiff  had 
legal  grounds  for  insisting  that  he  should  have  been  detained 
in  custody.  Here  no  judgment  obtained  against  Bryant  at 
the  suit  of  the  plaintiff,  or  anything  analogous  to  it,  is 
sdleged  or  proved.  Then  the  plaintiff  here  does  not  prove 
the  mutual  submissions  as  alleged.  Now  they  were  the  very 
foundation  of  the  plaintiff's  right  to  detain  the  person  of 
the  prisoner ;  for  unless  both  parties  duly  submitted  to  the 
arbitration,  the  award  made  in  the  plaintiff's  favour  had  no 
legal  existence  {a). 

HoLROYD  and  Littledale,  J.s,  concurred. 

Rule  absolute. 


(a)  Antram  v.  Chas€f  15  East;  2091 
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Richard  Boyden  Burleigh  and  others.  Executors  and 

Esecutrix  of  Robert  Burleigh,  deceased^  v,  Elizabeth 

Stott,  Administratrix  of  Thomas  Stott,  deceased. 

XHIS  was  an  action  of  assumpsit  on  a  promissory  note,  A  P&7™f°tof 

interest  by  A. 

made  by  Thomas  Stott,  dated  4th  March,  1818,  for  600/.,  on  the  joint 

(Niyabla  generally  to  Robert  Burleigh,  with  lawful  interest;  ^^^^J^^ 

and  abo  on  the  common  counts.    The  defendant  pleaded,  B.,  is  evidence 

first,  the  general  issue,  on  which  issue  was  joined ;  and,  by^^^d  ^ 

secondly,  the  statute  of  limitations.    The  plaintiffs  replied  takes  the  note 

.     .  -        ^ ,  .#^      ,  ^^r,   ,       ,  outofthesta- 

a  wnt,  issued  on  3d  October,  1820,  by  them,  as  executors,  tute  of  limita- 

againet  the  defendant,  as  administratrix.     The  rejoinder  ^o°s>  though 

Dm  w&s  a  mere 
admitted  the  writ,  but  alleged  that  the  causes  of  action  did  surety,  and  the 

not  accrue  within  six  years  of  the  issuing  of  the  same;  j^a^^i^jthc^t 
whereupon  issue  was  joined.     At  the  trial 'before  Lord  his  knowledge. 
Tenterden,  C.  J.,  at  the  London  adjourned  sittings  after 
Trinity  term,  1827,  a  verdict  was  found  for  the  plaintiffs, 
for  6^L,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : — 

On  the  4th  March,  1818,  Thomas  Burleigh  and  Thomas 
Sioit  signed  the  promissory  note  in  question,  which  was  in 
the  following  form  :-— 

.*•  <£600.  London,  4th  March,  1818. 

''  On  demand  we  jointly  and  severally  promise 

to  pay  Mr,  Robert  Burleigh  the  sum  of  six  hundred  pounds, 

with  lawful  interest  thereon. 

I'homas  Burleigh. 

Thomas  Stott:' 
'*  Witness,  J.  H.  Harper:* 

The  note  was  given  by  Thomas  Burleigh  to  Robert  Bur^ 
leigh  for  money  lent ;  Thomas  Stott  was  merely  a  surety. 
On  the  10th  October,  1818,  Thomas  Burleigh  paid  to 
Robert  Burleigh  the  interest  then  due  on  the  note,  and  the 
following  indorsement  M'as  thereupon  made  upon  the  same 
by  Robert  Burleigh : — '*  Received  the  interest  on  this  note 
to  the  10th  October,  1818.  R..  Burleigh:'     On  the  10th 


Burleigh 

V. 
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1888.  October,  1820,  Thomas  Burleigh  paid  to  Robert  Burleigh 
the  interest  then  due  on  the  note,  and  100/.  on  account  of 
the  principal,  and  thereupon  the  following  indorsement  was 

Stott.  2it  the  same  time  made  upon  the  note  by  Robert  Burleigh: 
"  Received  the  interest  on  this  note  to  the  10th  October, 
1820;  also  100/.  on  account  of  the  principal,  leaving  due 
500/. — JR.  Burleigh'*  From  his  signing  the  note  till  his 
death  Thomas  Stott  had  no  communication  with  Thomas 
Burleigh  about  the  note.  Robert  Burleigh  always  applied 
to  Thomas  Burleigh  for  money.  The  payments  on  the 
10th  October,  1818,  and  10th  October,  1820,  were  made 
by  Thomas  Burleigh  without  any  communication  with 
Thomas  Stott.  Thomas  Stoit  died  on  the  Sd  March,  1881, 
and  Robert  Burleigh  died  on  the  8th  July  in  the  same 
year.  The  writ  of  latitat  in  this  cause  was  duly  issued  on 
the  dd  October,  1826.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiffs  were,  under  these  cir- 
cumstances, entitled  to  recover.  If  they  were,  the  verdict 
is  to  stand.     If  not,  a  nonsuit  is  to  be  entered. 

Chitty  for  the  plaintiffs. — All  the  parties  were  living  at 
the  time  when  the  last' payment  was  made,  and  T.  Stott  had 
no  communication  with  T.  Burleigh  about  the  note,  from 
the  time  of  his  signing  it  to  the  time  of  his  death.  It  is 
'  clear,  therefore,  that  T.  Stott  never  paid  any  money  on 
account  of  the  note.  T.  Stott  was  merely  a  surety,  but 
there  is  nothing  in  that  circumstance,  because  it  has  been 
decided  that  one  of  two  drawers  of  a  joint  note,  who  is 
surety  for  the  other  to  the  amount,  is  not  discharged  by 
the  holder  not  having  demanded  payment  from  the  surety 
when  due,  nor  till  after  having  entered  into  a  deed  of  com- 
position with  the  principal  and  his  other  creditors,  and  re- 
ceived the  composition  money.  Perfect  v.  Musgrave  (a). 
An  admission  made  by  one  of  two  partners,  after  the  disso- 
lution of  the  partnership,  concerning  joint  contracts  during 
the  partnership,  is  competent  evidence  to  charge  the  other 

(a)  6  Price,  in. 
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partner.  Wood  v.  Braddick  (a).  Whitcomb  v.  Whiting  {b) 
is  precisely  this  case ;  for  it  was  there  held,  that  the  ac- 
knowledgment of  one  of  several  drawers  of  a  joint  and 
several  promissory  note,  takes  it  out  of  the  statute  of  limi- 
tations as  against  the  others,  and  may  be  given  in  evidence 
in  a  separate  action  against  any  of  the  others:  and  the 
same  was  decided  in  Perham  v.  Raynai  (c),  where  all  the 
cases  on  the  subject  were  reviewed,  with  respect  to  a  joint 
note,  though  one  of  the  makers  had  never  made  any  ac- 
koowledgmenty  and  had  signed  the  note  as  a  surety  only. 
Even  an  indorsement  on  a  bill  or  note  by  the  holder,  of  the 
payment  of  interest  within  six  years,  may  be  given  in  evi- 
dence to  prevent  the  operation  of  the  statute  of  limitations, 
if  it  were  bonajide  made  when  the  six  years  had  not  elapsed. 
Searle  v.  Lord  Barrington  (cf)- 
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Stott. 


£.  Alderson,  contrsi.  The  death  of  one  of  the  makers 
of  this  note  has  put  an  end  to  it  as  a  joint  note ;  and  it 
must  now  be  regarded  as  the  separate  note  of  the  defendant. 
Considering  the  note  in  that  character,  there  is  no  acknow- 
ledgment to  take  the  case  out  of  the  statute  of  limitations. 
The  plaintiffs  have  themselves  treated  the  note  as  a  sepa- 
rate note,  by  suing  the  executor  of  one  of  the  makers  only. 
WhiUomh  v.  Whiting  has  been  often  impugned,  and  cannot 
be  considered  as  an  authority,  to  the  extent  to  which  it  is 
wished  to  carry  it.  Perham  v.  Raynai  seems  to  have  pro- 
ceeded upon  the  erroneous  notion  that  after  six  years  pay- 
ment is  to  be  presumed.  Pittam  v.  Foster  (e)  is  in  favour 
of  the  present  defendant.  That  was  an  action  upon  a  joint 
note  made  by  A.  and  B,,  while  £.  was  sole,  against  A.,  B., 
and  C.  the  husband  of  the  latter:  and  it  was  held,  that  an 
acknowledgment  by  A.  within  six  years,  that  the  debt  was 
due,  would  not  take  the  case  out  of  the  statute  of  limita- 


(a)  1  Taunt.  104. 

(b)  Doiigl.  653. 

(c)  2  Bingh.  306. 

(d)  2  Stra.  826;  2  Ves.  sen.  43, 
54.     And  see  Rote  y.  Bryant,  3 


Campb.   321,    and    the    note    in 
Mann.  N.  P.  Digest,  2cl  ed.  130. 
(0  2  D.  &  R.  363;    1  B.  &  C. 
248. 
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tions,  J3«  and  C.  being  married  at  the  time  the  acknowledge 
ment  was  made.  The  principle  on  which  that  case  pro- 
ceeded applies  to  this,  namely,  that  it  is  contrary  to  the 
policy  of  the  law  to  allow  one  man  to  make  a  promise 
which  shall  be  binding  on  another.  Tanner  v.  Smart  (a) 
decided  that  an  acknowledgment  of  a  debt  is  not  enough 
to  bar  the  statute,  unless  it  be  such  as  amounts  to  evidence 
of  a  promise  to  pay. 

Chitty  in  reply.  Piitam  v.  Foster  has  no  bearing  upon 
the  present  case,  because  at  the  time  when  the  acknow- 
ledgment relied  upon  as  binding  all  the  parties  and  taking 
the  case  out  of  the  statute  was  made,  one  of  those  parties 
had  become  a  married  woman,  and  therefore  incapable  of 
making  any  acknowledgment  or  promise  binding  upon  her- 
self. In  Tanner  v.  Smart  the  facts  were  exceedingly  differ- 
ent from  the  facts  in  the  present  case.  Whitcomb  v.  Whiting 
has  never  been  overruled;  and  if  that  is  law,  which  it  is  sub^ 
mitted  it  is,  it  decides  the  present  case.  The  note  con- 
tinues to  be  that  which  it  was  originally  made,  a  joint  and 
separate  note,  and  the  indorsement  on  it  is  evidence  that 
500/.  is  still  due  upon  it. 

Lord  Tentbrdbn,  C.  J. — The  late  cases  upon  this 
subject  have  proceeded  upon  sounder  and  more  equitable 
principles  than  seem  to  distinguish  earlier  decisions.  It  is 
now  settled  that  a  mere  acknowledgment  of  the  subsistence 
of  the  debt,  unless  coupled  with,  or  amounting  to  evidence 
of,  a  promise  to  pay,  is  not  sufficient  to  take  a  case  out  of 
the  operation  of  the  statute  of  limitations.  In  this  case,  as 
it  seems  to  me,  there  is  sufficient  evidence  of  a  promise  to 
pay  by  both  the  forties  to  the  note,  jointly  and  severally. 
By  one  of  them  there  was  an  actual  payment  within  six  years 
of  the  action  being  brought.  With  respect  to  him,  therefore, 
if  he  had  been  living,  and  sued,  the  statute  would  clearly 
have  been  waved.     Then,  if  the  note  had  been  joint  only, 

(o)  6  B.  &  C.  603. 
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that  payment   by  the  one,  would,  unquestionably,   have        1828. 
bound   the  other  maker.     This,  however,  is  a  joint  and 
separate  note,  and  the  question  is,  whether  that  circum-  v, 

stance  varies  the  effect  which  a  payment  by  one  would  Stott^ 
otherwise  have  on  the  other  maker.  One  of  the  makers  is 
dead  ;  the  payee,  therefore,  is  compelled  to  sue  upon  the 
note  as  the  separate  note  of  the  survivor.  Upon  the  whole,  . 
under  these  circumstances,  I  think  it  most  just  to  hold,  that' 
as  in  the  case  of  a  joint  note,  a  payment  by  one  maker 
within  six  years  would  operate  as  a  promise  to  pay  by  the 
other  maker,  so  in  the  Case  of  a  joint  and  separate  note, 
payment  by  one  maker,  within  six  years,  shall  operate  as  a 
promise  to  pay  by  the  other.  I  am,  therefore,  of  opinion, 
that  the  plaintiffs  are  entitled  to  judgment. 

Baylby,  J. — I  am  of  the  same  opinion.  I  think  that  a 
payment,  made  by  one  of  two  makers  of  a  joint  and  sepa- 
rate note,  is  quite  sufficient  to  raise  an  implied  joint  and 
separate  promise  by  both  to  pay  the  amount  due  on  the 
note. 

HoLROYD,  J. — I  also  am  of  the  same  opinion.  There 
can  be  no  doubt  that,  regarding  the  note  as  joint  only,  the 
payment  by  one  took  the  note  out  of  the  operation  of  the 
statute  aa  regards  both  the  makers.  I  think,  in  justice  and 
sense,  the  same  result  ought  to  follow,  regarding  the  note 
as  both  joint  and  separate.  The  debt  was,  in  reality,  origi- 
nally a  joint  debt,  and  though  each  debtor  became  sepa- 
rately, he  was  still  jointly,  liable,  and  a  payment  by  one  re- 
leased pro  ianto  both  the  joint  and  separate  liability  of 
each.  The  one  receives  the  benefit  of  a  payment  by  the. 
odier,  the  same  whether  the  liability  be  joint  only,  or  both 
joiut  and  separate :  in  fairness,  therefore,  he  ought  to  incur 
the  same  responsibility  in  both  cases.  In  the  case  of  a 
joint  and  several  bond,  a  release  by  the  obligee  to  one 
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1828.        obligor  would  clearly  destroy  the  joint  and  several  obliga- 
tion (a). 


Burleigh 

V. 

Stott. 


LiTTLEDALE,  J.,  was  absent. 


Judgment  for  the  plaintiff  (6). 


(a)  Vide  9  Rol.  Abr.  413,  pi. 
4  &  5 ;  18  Vin.  Abr.  352;  Clayton 
V.  Kynastou,  2  Salk.  574;  Co.  Litt. 
232  a;  Ibid,  note,  171;  2  Tho. 
Co.  Litt,  111. 

(b)  If  the  obligee  in  a  joint  and 
several  bond  make  one  of  two  ob- 
ligors his  executor,  with  others,  the 
ifction  on  the  bond  is  discharged 
as  to  both  obligors.  -  Cheetham  v. 


Wurd,  I  Bos.  &  Pol.  630.  Bat  if 
the  obligee  of  a  bond  covenant  not 
to  sue  one  of  two  joint  and  several 
obligors,  and  that  if  he  do,  the 
deed  of  covenant  may  be  pleaded 
in  bar,  he  may  still  sue  the  other 
obligor.  Dean  v.  Newhall,  8  T.  R. 
168;  Button  v.  Eyre^  6  Taunt. 
289;  1  Marsh.  603. 


DoNNE  V.  Martyr. 

The  11  G«o.3,  This  was  an  action  of  debt  to  recover  a  penalty  of  50/., 

c  29  which 

renders  <<  sub-  imposed  by  the  statute  1 1  Geo.  3,  c.  29)  from  the  defend- 

stantial  in-  ^^^^  alleged  to  be  a  substantial  inhabitant  of  the  ward  of 
the  wards  of  Coleman-street,  for  not  taking  the  oath  required  by  the 
ble'to^heVffice  ^^^tute  as  collector  for  the  ward  of  a  rate  for  paving,  clean- 

of  collector  of  sing,  and  lighting  the  streets,  and  making  and  enlarging  the 
the  ward  rates,  •  i  •       i  /•  t        i  r      ^\ 

applies  to  re$i-  Gommon  sewers,  withm  the  city  of  Liondon,  for  the  year 
ifcn/ inhabit-     endine  21st  December,  1825.     The  declaration  contained 

ants  only, 

a  count  for  refusing  to  take  the  office.  The  defendant 
pleaded  not  guilty.  At  the  trial  before  Lord  Tenterden^ 
C.  J.,  at  the  London  adjourned  sittings  after  Trinity  term 
1826  (a),  the  plaintiff  obtained  a  verdict  for  one  penalty  of 
50/.,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: — 

By  the  statute  1 1  Geo,  S,  c.  29>  entitled  **  an  act  for  con- 
solidating, extending,  and  rendering  more  effectual  the 
powers  granted  by  several  acts  of  parliament  for  making, 

{a)  Counsel  fur  the  plaintiff,  Guniey  and  Parke;  for  the  defendant, 
Scarlett  and  Law. 
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enlarging,  amending,  and  cleansing  the  vaults,  drains  and 
sewers  within  the  city  of  London  and  liberties  thereof,  and       Donne 
for  paving,  cleansing,  and  lighting  the  streets,  lanes,  squares,  ^• 

yards,  courts,  alleys,  passages,  and  places,  and  preventing 
and   removing   obstructions    and    annoyances  within   the 
same,"  it  was  enacted,  '*  that  for  the  defraying  the  expense 
of  paving.  Sec,  the  said  streets,  &c.,  and  preventing  annoy- 
ances  therein,  and  of  making,  &c.  any  of  the  common 
sewers,  ^.  within  the   said  city,  one  or  more  rates  or 
assessments  should,  when  the  commissioners  appointed  by 
that  act  should  think  fit  to  order  and  direct,  be  made,  laid, 
and  assessed  in  the  several  wards  of  the  said  city,  by  the 
aldermen,  or  their  deputies  respectively,  and  the  major  part 
of  the  common-councilmen  of  each  ward,  upon  all  and 
every  person  and  persons  who  did  or  should  inhabit,  hold, 
occupy,  possess,  or  enjoy,  any  land,  house,  shop,  ware- 
house, cellar,  vault,  or  other   tenement  or  hereditament 
within  the  said  several  wards,  and  who,  by  the  laws  then  in 
being,  were  or  should  be  liable  to  be  rated  towards  the  re- 
lief of  the  poor  in  the  respective  parishes  where  he,  she,  or 
they  should  respectively  live  or  reside,  for  raising  such  com- 
petent sum  as  the  said  commissioners  should  judge  needful 
and  direct,  so  as  such  rates  or  assessments  did  not  in  any 
one  year  exceed  certain  sums  in  the  pound  of  the  yearly 
rents ;  such  rates  to  be  ascertained  by  the  rates  at  which 
such  respective  lands,  8cc.,  should  be,  from  time  to  time, 
assessed  to  the  land-tax." 

It  was  also  enacted,  **  that  it  should  be  lawful  for  the 
alderman,  or  his  deputy,  with  the  major  part  of  the  com- 
mon-counciimen  of  each  ward,  at  the  court  of  wardmote  to 
be  holden  upon  or  near  the  feast  day  of  St.  Thomas  the 
Apostle,  for  the  choice  of  ward  officers,  to  return  to  the 
said  wardmote  the  names  and  places  of  abode  of  a  competent 
number  of  substantial  inhabitants  of  such  ward,  of  whom  so 
many  as  the  said  alderman,  or  his. deputy,  and  the  major 
part  of  the  said  common-councilmen,  should  think  fit  and 
direct,  not  exceeding  half  the  number  of  persons  so  re- 
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18?2?.        turned,  should  be  chosen  and  appointed  at  the  said  ward-' 


^  mote  to  be  collectors  of  the  said  rates  and  assessments  for 

V,  one  whole  year,  from  the  said  feast  day  of  St.  Thomas  the 


Mabiyk. 


Apostle,  to  the  same  feast  day  then  next  following,  and  so 
yearly  and  from  year  to  year." 

It  was  also  provided,  "  that  every  such  collector  who 
should  be  so  chosen,  should,  at  the  wardmote  at  which  he 
should  be  chosen  as  aforesaid,  or  within  the  space  of  twenty^ 
days  then  next  ensuing,  before  the  alderman  of  the  said 
ward  for  which  he  should  be  so  chosen  collector,  or  his 
deputy,  take  and  subscribe  an  oath  in  the  said  act  men- 
tioned, or  being  one  of  the  people  called  Quakers  make 
and  subscribe  an  affirmation,  for  the  true  and  faithful 
execution  of  the  said  office,  which  oath  or  affirmation  should 
be  administered  by  the  alderman  of  each  respective  ward ; 
and  if  any  collector  chosen  in  pursuance  of  the  act  should 
refuse  or  neglect  to  take  the  said  oath,  or  being  one  of  the 
persons  called  Quakers  to  make  the  said  affirmation,  or  to 
take  upon  himself  the  said  office,  or  having  taken  upon 
himself  the  said  office,  should  refuse  or  neglect  to  serve  or 
execute  the  same,  according  to  the  true  intent  and  meaning 
of  the  act,  he  should,  for  every  such  refusal  or  neglect,  for- 
feit and  pay  the  sum  of  50/." 

There  was  also  a  proviso  that  nothing  in  the  act  should 
extend  to  oblige  persons  to  serve  the  office,  who,  by  the 
laws  then  in  being,  were  exempted  from  serving  any  ward 
office. 

The  rate  imposed  by  this  statute  is  commonly  called  the 
consolidated  rate. 

By  the  statute  4  Geo,  4,  the  said  penalty  is  made  reco- 
verable by  action  of  debt  in  any  of  his  Majesty's  courts  of 
record,  in  the  name  of  any  one  of  the  clerks  to  the  said  com- 
missioners, and  is  made  applicable  to  the  purposes  of  the 
•acts  relating  to  this  subject. 

The  plaintiff,  at  the  time  of  the  commencement  of  this 
action,  was  one  of  such  clerks.  The  defendant  was,  at  the 
wardmote  court  of  the  ward  of  Coleman-street^  held  on 
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St.  Thomases  day,    1824,  chosen   and   appointed   in   the         is^s. 
manner  required  by  the  act^  collector  of  the  consolidated 
rate  for  the  said  ward,  for  the  year  ending  on  St.  Thomases 
day,  1825,  having  been  duly  nominated  according  to  the 
act>  and  a  rate  having  been  duly  made  for  that  year ;  and 
be  refused  to  take  the  oath  required  by  the  act  (not  being  a 
Quaker)  or  to  take  upon  himself  the  office.     The  ground 
of  his  objection  was,  that  he  was  not  an  inhabitant  of  tlie 
ward,  within  the  meaning  of  the  act.     He  w-as  in  other  re- 
spects liable  to  serve  the  office.     The  defendant  was  and 
is  a  carpenter  and  builder,  carrying  on  an  extensive  business, 
in  partnership  with  his  brother  Mr.  George  Martyr,  and  at 
the  time  of  the  defendant's  being  chosen  to  the  office  in 
question  he  was  also  in  partnership  with  Mrs.  Elizabeth 
Martyr,  his  mother.     The  defendant's  only  dwelling-house 
is  at  Greenwich,  in  Kent,  where  he,  with  his  family,  resides. 
Mrs.  JS.  Martyr  and  Mr.  G.  Martyr  also  reside  at  Green- 
wichf  having  separate  houses  there.     The  business  of  the 
defendant  and  his  partner  is  principally  carried  on  at  a  very 
large  yard  and  premises  in  Greenwich,  but  for  the  conveni- 
ence of  business  they  have  workshops  in  several  parts  of 
London,  as,  for  instance,  one  at  Cotton  Garden,  and  ano- 
ther at  the  Treasury.     They  likewise   occupy  premises, 
consisting  of  a  counting-house  and  workshop,  in  Lothbury, 
in  the  ward  of  Coleman-street,  London,  being  the  ground- 
floor  of  Founders'  Hall,  which  premises  the  defendant  and 
bis  partner,  and,  previously  to  them,  the  defendant's  father, 
who  was  in  the  same  business,  have  occupied  for  the  last 
thirty  years  or  thereabouts.      For  upwards  of  fifty  years 
past  no  part  of  these  premises  has  been  used  as  a  dwell- 
ing-house, and  from  the  period  the  defendant's  father  took 
the  premises  up  to  the  present  time,  they  have  been  used 
as  a  counting-house  and  workshop  only.     There  is  no  bed- 
room on  the  premises,  and  neither  the  defendant,  nor  his 
partner,  nor  any  of  their  workmen  or  servants,  ever  sleep, 
nor  are  any  victuals  ever  cooked,  upon  the  premises ;  and  at 
nighty  after  the  workmen  have  left,  the  premises  are  locked 
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up.  The  defendant  was  and  is  rated  for  the  said  premised 
called  Founders'  Hall  to  the  ward  rates,  and,  among 
others,  to  the  said  consolidated  rate,  and  to  the  parish 
rates.  Neither  the  defendant  nor  his  partner,  nor  the  de- 
fendant's father,  were  ever,  till  the  present  occasion,  called 
upon  to  serve  the  office  in  question,  or  any  parish  office, 
in  respect  of  such  their  occupancy  of  the  premises  in  ques- 
tion, and  the  defendant  is  an  inhabitant  of  Greenwich,  and 
liable  to  serve  ail  parish  offices  there,  and  has  for  many 
years  served  as  one  of  the  governors  of  the  poor  there. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  was  a  substantial  inhabitant  of  the  said  ward, 
within  the  meaning  of  the  act  of  parliament.  If  the  Court 
shall  be  of  opinion  that  he  was,  the  verdict  for  the  plaintiff 
is  to  stand  ;  otherwise  a  nonsuit  is  to  be  entered. 


Parke,  for  the  plaintiff.  The  defendant  was  a  substan- 
tial inhabitant  of  the  ward,  within  the  meaning  of  the  act 
of  parliament,  and  is  therefore  liable  to  this  action  for  not 
serving  the  office  to  which  he  was  elected.  Rexv,  Poyn4<?f  (tf), 
seems  decisive  of  the  present  case.  It  was  there  held, 
that  a  person  occupying  a  house  iu  one  parish  by  means  of 
a  clerk  only,  and  paying  rent,  rates,  and  taxes,  but  sleep- 
ing in  another  parish,  was  a  substantial  householder,  within 
the  meaning  of  the  43  Eliz.  c.  2,  and  liable  to  serve  the 
office  of  overseer  of  the  poor  in  the  first-mentioned  parish. 
That  case  is  very  analogous  to  the  present  in  all  its  parti- 
culars; in  the  facts  found;  in  the  language  of  the  act  of 
parliament ;  and  in  the  nature  of  the  office,  hihabitant, 
for  the  purposes  of  this  act,  must  mean,  as  it  has  been 
held  that  it  does  for  many  other  purposes  and  in  many  other 
instances,  householder,  or  occupier.  In  Rex  v.  AdiardXb), 
Abbott,  C.  J.,  said,  "  the  facts  stated  raise  the  question 
whether  the  occupier  of  a  tenement,  situate  within  a  parish, 
but  not  used  as  a  dwelling-house,  is  an  inhabitant,  and  as 


(fl)  ^  D.  &  R.  258 ;  t  B.&C.178;        (6)  7  D.&R.  340;  4  B.&C. 
1  D.  &  R  .M.  C.  247.  772 ;  3  D.  &  R.  M.  C.  416. 
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such  liable  to  serve  this  office  (of  constable).  It  has  been 
contended,  that  such  an  occupier  is  an  inhabitant  of  the 
parish  within  which  the  tenement  is  situate ;  and  for  many 
purposes  he  certainly  is.**  It  was  there  held  that  such  an 
occupier  was  not  an  inhabitant,  so  as  to  be  liable  to  serve 
the  office  of  constable,  because  that  office,  from  its  nature, 
requires  personal  residence  and  presence  in  the  parish. 
On  the  other  hand,  one  of  the  grounds  on  which  the  de- 
fendant in  Rex  v.  Poynder  was  held  to  be  liable  to  serve 
the  office  of  overseer,  seems  to  have  been  that  personal 
residence  was  not  necessary  in  that  case.  Therefore  both 
those  cases  upon  that  point  apply  to  the  present,  for  it  is 
impossible  to  say  that  constant  personal  residence  is  neces- 
sary for  the  due  discharge  of  the  duties  of  the  office  of 
collector  of  a  rate  like  this,  as  it  is  in  the  case  of  a  consta- 
ble, or  even  of  an  overseer.  Rex  v.  Tunsiead  (a)  is  also 
in  point.  It  is  enacted  by  20  Geo.  3,  c.  36,  relative  to  the 
binding  of  poor  apprentices  within  particular  incorporated 
districts,  that  no  person  shall  be  bound  to  receive  any  such 
apprentice,  unless  he  be  an  inhabitant  and  occupier  in  the 
parish  where  such  child  lives.  Yet  it  was  held  in  that 
case,  that  it  was  not  necessary  that  the  master  should 
reside  in  the  parish,  but  that  if  be  be  an  occupier  there  it 
is  sufficient;  for  inhabitant  and  occupier  are  for  this  pur- 
pose  synonymous  terms.  So  here,  the  word  inhabitant,  in 
this  act  of  parliament,  does  not  mean  resident,  it  is  syno- 
nymous with  occupier  or  householder,  and  comprehends  a 
person  in  the  situation  of  the  defendant 
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Law,  contr^.  The  defendant  is  not  a  substantial  inha- 
bitant of  the  ward,  within  the  meaning  of  the  act  of  par- 
liament. It  was  observed  by  Bay  ley,  J.,  in  Rex  v.  Hall  (b), 
that  ''  the  true  meaning  of  particular  words  in  acts  of  par- 
liament is  to  be  found,  not  so  much  in  a  strict  etymological 


(fl)  3  T.  R.  5«3.  See  Rex  v. 
Gapp,  3  T.  R.  107;  Hex  v.  Bar- 
Kkk,  7  T.  R.  33. 


(6)  2  D.&R.  241;  1  B.  &  C. 
123;  1  D.&R.  M.C.  232. 
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J828.        propriety  of  language,    nor  in  popular  usage,  as  in  ibe 
subject-matter  of  the  occasion  on  which  they  are  used,  in 
connection  with  the  object  which  is  sought  to  be  attained. 
The  meaning  of  the  word  inhabitants,  in  the  statute  of 
Bridges  (^r),  affords  an  illustration.     That  statute  speaks  of 
the  inhabitants  of  any  county,    8cc.     Taking  that  word 
either  in  its  strict  or  its  popular  sense,  it  is  there  applied 
to  those  persons  only  *'  who  have  a  dwelling  therein/'  and 
all  persons  who  have  a  dwelling  therein  are  there  spoken 
of  as  ''  inhabitants  thereof     But  the  object  of  thit  statute 
being  to  raise  a  fund  for  the  repairs  of  the  bridges  in  the 
county,  by  the  taxation  of  persons  in  reasonable  propor- 
tions to  their  property  therein,   the  word  inhabitant  has 
there  been  held  to  include  all  the  occupiers  of  land  in  the 
county,    although  not  actually  dwelling  in  the  county/' 
'  Now,  trying  this  case  by  that  test,  it  is  clear  that  the  de- 
fendant is  not  liable,  as  an  inhabitant,  to  serve  the  office  in 
question,  because  the  object  of  the  clause  regulating  the 
election  of  the  collectors  is  plainly  to  include  resident  inha- 
bitants  only,    in  contradistinction  to  other  clauses,    the 
object  of  which  as  plainly  is  to  include  all  sorts  of  inhabit- 
ants, that  is,  occupiers  and  householders,  whether  resident 
or  not.     One  instance  will  be  sufficient  to  make  this  clear. 
The  clause  which  imposes  the  consolidation  rate,  imposes 
it  on  '*  all  persons  who  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  land,  house,  shop,  warehouse,  cellar,  vault,  or 
other  tenement  or  hereditament,  within  any  of  the  wards:" 
an  enumeration  which  comprises  every  possible  species  of 
inhabitant,  as  it  naturally  would  do,  the  object  being  to 
extend  the  rate  over  as  many  persons  as  possible.     But  in 
the  clause  which  regulates  the  election  of  the  collectors, 
where  there  is  no  such  object,  but,  on  the  contrary,  a  very 
different  object,  namely,  to  be  careful  in  the  selection  of 
proper  persons  to  fill  the  office,  the  words  are  studiously 
varied,   and  bear  a  decidedly  different  import;   for  that 
directs  a  return  of  "  the  names  and  places  of  abode  of  a 

(«)  22  Hen.  8,  c.  5. 
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competent  number  of  substantial  inhabitants  of  the  ward/'  ^q^q^ 
of  whom  so  many  as  the  alderman,  &c.  shall  think  fit  are 
to  be  chosen  collectors  of  the  rates.  Now  the  provision 
for  the  return  of  the  places  of  abode  of  the  parties  shews  Martyr. 
conclusively  that  substantial  inhabitants  of  the  ward  means 
persons  actually  dwelling  and  presiding  within  the  ward,  and 
not  persons  merely  occupying  premises  there  like  the  de- 
foodant,  because  the  places  of  abode  mentioned  must  mean 
places  of  abode  within  the  ward,  and  not  elsewhere.  There 
is  evefy  reason  why  this  office  should  be  served  only  by  per- 
sons actually  resident  within  the  ward ;  and  the  observations 
of  the  Lord  Chief  Justice  upon  that  subject  in  Rex  v.  Ad- 
lard  {a)  are  strictly  applicable  to  this  case.  He  says,  "  for 
the  purpose  of  assessment,  it  is  perfectly  immaterial  whether 
the  occupier  is  a  resident  within  the  parish  or  not ;  conse- 
quently, for  such  a  purpose  a  non-resident  occupier  may 
fairly  enough  be  deemed  an  inhabitant,  where  that  word 
happens  to  be  the  only  mode  of  description  applied  to  the 
individuals  who  are  to  bear  the  burthen.  The  office  of 
constable  is  of  a  very  diflTerent  character.  It  is  a  personal, 
not  a  pecuniary  office,  and  must  be  performed  by  personal 
attendance  within  the  parish."  Rex  v.  Hall,  where  house- 
holder, and  Rex  v.  Poynder,  where  substantial  householder, 
were  held  not  to  mean  residents,  were  very  different  cases 
from  the  present ;  and  the  latter  turned  upon  the  language 
of  the  43  Eliz.  c.  2,  which  contains  both  the  words,  inha- 
bitant and  occupier;  and  Bayley,  J.,  said,  in  Rex  v.  North 
Currey(b),  that  he  thought,  upon  the  authority  of  decided 
cases,  that  the  word  inhabitants  in  that  statute  must  be 
construed  to  mean  residents  only. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  upon 
the  true  construction  of  this  act  of  parliament  the  defeitdant 
is  not  liable  to  serve  the  office  to  which  he  has  been 
elected.  I  think  he  is  not  a  ''substantial  inhabitant*'  of 
the  ward  within  the  fair  meaning  of  the  clause  regulating 

(a)  7  D.  &  R.  340;  4  B.  &  C.  (b)  7  D.  &  R.  424;  4  B.  &  C. 

772;  3D.&R.  M.C.  416.  953;  3  D.  &  R.  M.C.  451. 
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the  election  of  the  collectors,  mnd  that  the  former  ckosfi 
imposing  the  rates  leads  conclusively  to  that  opinion.  The 
evident  object  of  that  former  clause  was,  that  every  person 
who  possessed  any  property  within  the  ward  should  con- 
tribute to  the  rate  in  proportion  to  the  value  of  that  pro*- 
perty,  whether  he  resided  upon  it  or  not ;  and  accordingly 
words  are  used  sufficiently  comprehensive  to  include  every 
person,  resident  or  non-resident,  who  had  any  property  in 
the  ward.  When  we  come  to  the  clause  in  question  we 
find  a  different  object  in  view,  namely,  to  select  from  the 
inhabitants  of  the  ward  a  limited  number  of  persons  fit  for 
the  office  of  collectors  of  the  rate ;  and  accordingly  very 
different  words  are  there  used,  for  a  return  is  directed  of 
the  names  and  places  of  abode  of  a  competent  number  of 
substantial  inhabitants  of  the  ward.  I  think  the  places  of 
abode  there  mentioned  must  mean  places  of  abode  within 
the  ward,  and  when  I  contrast  the  phrase  "  a  competent 
number  of  substantial  inhabitants  of  the  ward,''  with  the 
phrase  "  all  persons  who  inhabit,  hold,  occupy,  possess, 
or  enjoy  any  land,  8u:.  within  the  ward,"  I  cannot  help 
concluding  ^that  the  intention  of  the  legislature  in  passing 
two  clauses  so  differently  worded  was  to  give  effect  to  a 
different  object,  namely,  by  the  one  to  comprehend  all 
persons  having  property  within  the  ward,  and  by  the  other 
to  comprehend  resident  inhabitants  only.  I  form  my  opi- 
nion in  this  case,  not  so  much  upon  general  principles  as 
upon  the  peculiar  phraseology  of  the  act  of  parliament, 
upon  the  true  construction  of  which  I  think  the  defendant 
is  not  within  its  operation. 


Bayley,  J. — I  am  of  the  same  opinion.  The  difference 
pointed  out  between  the  two  sections  is  very  important, 
and  is,  I  think,  decisive  to  shew  that  a  mere  occupier  like 
the  defendant  was  not  intended  to  be  described  by  the 
terms  substantial  inhabitant.  There  are  some  cases  in 
which  the  word  inhabitant  must  be  taken  to  mean  residents 
only ;  there  arc  others,  in  which  it  may  fairly  be  constriied 
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to  extend  to  mere  occupiers,  non-residents.     In  this  case,        i828. 
I  think,  it  is  necessarily  confined  to  residents,  because  the      '•^'v*^-' 
office  in  question  is  one  of  a  personal  nature,  and  requiring  ^^ 

personal  attendance  in  the  ward.  To  compel  a  non-resi*  Martyr. 
dent,  a  mere  occupier  like  the  defendant,  to  serve  this 
office,  would  produce  evil  consequences  in  two  respects ; 
it  would  make  the  burthen  of  the  office  much  more  severe 
upon  the  officer,  and  it  would  throw  great  inconvenience 
on  the  inhabitants;  for  if  they  were  absent  from  home 
upon  his  first  application  for  the  rate,  they  might  have  to 
send  to  Greenwich,  the  place  of  his  actual  residence,  to 
pay  it. 

The  other  Judges  concurred. 

Judgment  for  the  defendant  (a). 

(a)  And  see  JRejv.  G.fT.  HaU,  1      178,  3D.&R.  178;  lUxv.  J.  Ad- 
B.  &  C.  1«3 ;  Rex  v.  Poynder,  ib,      lard,  7  D.  &  R.  340, 4  B.  &  C.  773. 


The  Hull  Dock  Company  v.  La  Marche.  parliament 

imposed 

In  DEBITATUS  assumpsit  for  wharfage  dues,  with  the  "^^^^^^^i^^^ 
ordinary  money  counts.     Plea,  non  assumpsit,  and  issue  or  discharged 
thereon.     At  the  trial  before  Bayley,  J.,  at  the  York  as-  at^uif'^tfw* 
sizes,  the  plaintiffs  obtained  a  verdict,  damages  ?/•  5s.  Sd,  amount  to  be 
subject  to  the  opinion  of  the  Court  upon  the  following  that  charged 
case  :  —  "P®"  goods 

,     ,  **  loaded  or  dis- 

The  plaintiffs  were  the  Dock  Company  at  Hull,  incor-  charged  upon*' 
porated  under  an  act  of  parliament  of  14  Geo.  3.     They  "^^^^^f '£o^jj! 
were  owners  of  several  wharfs  and  warehouses,  situate  on  don :— Held, 
the  side  of  the  docks,  erected  pursuant  to  that  and  a  subse-  ^^^  ^33  ™. 
quent  act  of  42  Geo.  3.    The  claim  made  by  the  Company  able  only  on 

r      ml  .^     M.  1      t  ..,^1  1     goods  landed 

was  for  71.  os.  3a.,  the  amount  of  wharfage  due  on  goods  on  the  wharfs, 

loaded  by  the  defendant,  a  merchant  at  Hull,  on  board  of  and  not  on 

•^  ,  goods  shipped 

certain  vessels /rom  their  wharfs.     It  was  admitted  by  the  from  oflf  them. 
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1828.        defendant  that  the  goods  were  so  loaded,  and  that  7L5s.3d* 
jj^^^lr       *f  i"  'aw  chargeable,  was  the  proper  amount  according  to 
CoHPANY     the  rate  usually  charged  in  the  port  of  London.     It  was 
La  M  rck      a^*^!^^^^   by  the   plaintiffs  that  the  goods  had  been  pre- 
viously loaded  on  their  wharfs,  and  had  paid  wharfage  for 
such  loading ;  and   that,  after  such  payment,  part  of  them 
had  been  removed  to  the  premises  of  the  defendant,  and 
other  part  to  the  premises  of  other  persons,  where  they  had 
respectively  remained  for  some  time  previous  to  their  being 
again  brought  to  the  plaintiffs'  wharfs  to  be  loaded  as  be* 
fore  mentioned. 

Sect.  45  of  14  Geo.  S,  provided,  ''  that  all  goods,  &c. 
which  shall  be  landed  or  discharged  upon  any  of  the  quays 
or  wharfs  which  shall  be  erected  by  virtue  of  this  act,  shall 
be  liable  to  pay,  and  shall  be  charged  and  chargeable  with, 
the  like  rates  of  wharfage  and  payments  as  are  usually  taken 
or  received  for  any  goods,  &c.  loaded  or  discharged  upon 
any  quays  or  wharfs  in  the  port  of  London,  and  shall  be 
paid  to  the  respective  Company  and  owners  of  the  said 
quays  or  wharfs,  so  to  be  erected  as  aforesaid,  in  like  man- 
ner as  the  rates  and  duties  established  by  this  act  are 
hereby  directed  to  be  paid.'' 

The  previous  sect.,  42,  provided,  ''  that  in  consideration 
of  the  great  charges  and  expenses  which  the  making,  &c. 
such  basin  or  dock,  quay  or  wharf,  reservoirs,  sluices, 
bridges,  roads  and  works,  and  the  supporting,  &c.  the  same 
in  future,  will  amount  to,  there  shall  be  payable  and  paid, 
from  and  after,  &c.  to  the  said  Company,  or  to  their  col- 
lectors or  deputies,  for  their  use,  for  every  ship  or  vessel, 
(the  king's  ships  of  war,  and  other  ships  or  vessels  em- 
ployed in  his  majesty's  service  only,  excepted,)  coming  into 
or  going  out  of  the  said  harbour,  basin  or  docks,  within  the 
port  of  Hull,  or  unlading  or  putting  on  shore,  or  lading  or 
taking  on  board  any  of  their  cargo,  or  any  goods,  &c.  within 
the  said  port,  by  the  master  or  commander,  owner  or 
owners  of  every  such  ship  or  vessel,  the  several  rates  or 
duties  of  tonnage  (according  to  the  full  of  the  reach  and 
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burthen)  hereafter  particularly  rated  and  described ;  which         1828. 

rates  or  duties  shall  be,  and  are  hereby  vested  in  the  said    ^^^^"^^ 

•^  .      Hull  Dock 

Company,  as  their  own  proper  monies,  and  to  and  for  their      Company 

own  proper  use  and  behoof,  for  the  purposes  aforesaid,  and   j    m\cbe« 

shall  be  paid  at  the  time  of  such  ships'  or  vessels'  entry 

inwards,  or  clearance  or  discharge  outwards,  or  in  case  any 

ships  or  vessels  shall  not  enter  as  aforesaid,  then  at  any 

time  before  such  ships  or  vessels  shall  proceed  from  the 

said  port,  at  the  custom-house  in  the  said  port ;  so  as  no 

ship  or  vessel  shall  be  subject  or  liable  to  the  payment  of 

the  said  rates  or  duties,  or  any  of  them,  more  than  once  for 

the  same  voyage,  both  out  and  home,  notwithstanding  such 

ship  or  vessel  may  go  out  and  return  with  a  loading  of 

goods  or  merchandize." 

The  42  Geo.  3,  which  authorized  the  making  of  a  new 
basin,  provided,  "  that  all  goods,  &c.  which  shall  be  landed, 
or  discharged  on  any  of  the  wharfs  which  shall  be  made  and' 
built  on  the  east  and  west  sides,  or  north  and  south  ends  of 
the  basin  or  dock,  and  entrance,  hereby  directed  to  be- 
made,  shall  be  liable  to  pay,  and  shall  be  charged  and 
chargeable  with  the  like  rates  of  wharfage  and  payments  to- 
the  said  Company,  as  are  or  may  be  taken  or  received  by 
them  for  any  goods,  &c.  loaded  or  discharged  upon  the  quays 
or  wharfs  of  the  basin  or  dock  made  in  pursuance  of  the 
said  recited  act ;  and  the  said  Company  shall  have  and  be 
entitled  to  the  like  powers  and  remedies  for  the  recovery 
thereof  as  are  given  by  the  said  recited  act  for  the  recovery 
of  the  rates  and  duties  thereby  granted/' 

Besides  the  quays  or  wharfs  erected  by  the  Company, 
under  the  14  Geo.  3,  there  were  also  in  the  town  and  port* 
of  Hull  other  quays  or  wharfs,  the  property  of  different- 
individuals,  which  were  erected  pursuant  to  certain  pro- 
visions in  sect.  3  of  that  act.  That  section,  after  reciting 
"  that  whereas  there  are  certain  staiths  situate  on  the  west 
side  of  the  river  Hull,  between  Tliomas  Watton's  ship-yard 
and  a  certain  staith  called  Rotten  Herring  Staith,  at  which 
staiths  the  proprietors  thereof  have  from  time  immemorial 
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1828.        landed  and  discharged,  laden  and  shipped,  goods,  Sic. ;  and 

,  ^•^■^^^^^^       whereas  it  is  reasonable  that  this  privilege  should  be  con- 
HuLL  Dock      .,  ,  .,  •,-•»,  ., 

Company     tinned  to  the  proprietors  of  the  said  staiths,    provides, 

T    T,M^'  '*  that  when  and  as  soon  as  the  basin  or  dock,  hereinafter 

mentioned  and  directed  to  be  madci  shall  be  fit  for  the 
reception  of  loaded  ships,  and  not  sooner,  it  shall  be  lawful 
for  all  and  every  the  proprietors  of  the  said  staiths  to  bnild 
and  make,  at  their  own  expense  and  chaise,  commodious 
quays  or  wharfs  opposite  to  their  said  staitlis  respectively, 
to  be  erected  upon  piles  of  wood,  and  not  otherwise,  and  to 
project  into  the  haven  of  the  said  river  Hull  fifteen  feet,  to 
be  open  at  all  times  to  the  officers  of  his  majesty's  revenue, 
by  a  free  and  clear  communication  with  the  common  staith 
adjoining ;  on  which  quays  or  wharfs,  when  so  made  and 
erected,  it  shall  be  lawful  to  ship  off,  land  and  discharge,  all 
goods  called  sufferance  goods,  and  all  other  goods  what- 
ever, which  are  permitted  to  be  shipped  off  or  landed  in  the 
port  of  London  as  sufferance  goods,  and  under  the  like 
regulations." 

By  an  Order  in  Council,  dated  2^rd  July,  1800,  after 
reciting  the  act  for  rebuilding  the  city  of  London,  and  its 
provisions  relative  to  wharfage  rates  on  the  quays  there, 
which  by  that  act  were  to  be  settled  by  an  order  in  councD, 
and  that  proper  provisions  for  that  purpose  had  not  been 
made,  and  that  a  certain  table  of  rates  had  been  prepared, 
it  is  thus  stated : — *'  His  majesty  this  day  took  the  said 
table  of  ra^s  for  wharfage  and  cranage  into  his  royal  con- 
sideration, and  hath  assessed  and  allowed,  Su:.  and  doth 
hereby,  &c.  the  said  several  and  respective  rates  for  wharf- 
age and  cranage  contained  in  the  said  table ;  and  doth  order 
and  appoint  that  such  rates  respectively,  and  no  other,  shall 
and  may  be  taken  for  the  wharfage  and  cranage  of  all  such 
goods,  &c.  respectively,  as  are  in  the  said  table  mentioned, 
which  shall  at  any  time  hereafter,  by  any  person  whatsoever, 
be  brought  unto,  shipped  off,  loaden  or  unloaden,  at  or  from 
any  wharf  or  wharfs  within  the  city  of  London  or  the  liber- 
ties thereof;  and  that  it  shall  and  may  be  lawful  for  the 
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present  owner  or  owners,  proprietor  or  proprietors  of  the        1898. 

said  wharfs,  and  his  or  their  heirs,  8lc.  from  time  to  time,    _     ""^ 

.  Ht7LL  Dock 

and  at  all  times  hereafter,  to  demand  of  and  receive  from     Covfavt 

every  person  who  shall  hereafter  bring  unto,  ship  Jrom,  or  .    ^' 

load  and  unload  at  the  aforesaid  quays  or  wharfs  respecUvely 

any  auch  goods,  &c.  respectively,  the  several  rates   for 

cranage  and  wharfage,  which  by  the  aforesaid  table  are 

assessed  and  appointed  to  be  paid  for  the  same,  and  no 

other." 

The  question  for  the  opiliion  of  the  Court  was,  whether 

the  plaintiffs,  under  the  above  circumstances,  were  entitled 

to  charge  wharfage  for  loading  goods  from  their  wharfs :  if 

so,  thp  verdict  to  stand ;  if  not  so,  a  nonsuit  to  be  entered. 

V 

AlderBon  for  the  plaintiffs.  There  are  two  questions  in 
this  caie^  Firsts  is  the  language  of  the  act  of  parliament 
ambiguous  with  respect  to  the  right  to  wharfage  which  it 
coofen  upon  the  plaintiffs  ?  and,  secondly,  even  if  it  is, 
does  that  ambiguity  operate  so  as  to  restrain  their  general 
right  to  the  wharfage  ?  If  the  plaintiffs  are  entitled  by  the 
common  law  to  that  which  they  claim,  it  is  for  the  defendant 
to  shew  that  their  common  law  title  is  restrained  or  nar- 
rowed by  the  act  of  parliament.  If,  on  the  other  hand,  the 
title  of  the  plaintiffs  originates  in  the  act  of  parliament,  it 
is  for  them  to  make  out  that  title  clearly  and  satisfactorily. 
There  are  two  recent  cases  of  Waterhouse  v.  Keen  (a),  and 
J)enn  v.  Diamond  (6),  in  which  this  principle  has  been 
strongly  enforced.  In  the  first  the  question  arose  upon 
the  liability  of  the  public  to  pay  certain  tolls,  which  were 
entirely  created  by  an  act  of  parliament,  by  virtue  of  which 
alone  they  were  demandable ;  and  Bayley,  J.,  there  said, 
'-  this  act  of  parliament,  like  all  others  of  the  like  nature, 
must,  if  possible,  be  construed  with  reference  to  the  par- 
ticular words  adopted  in  it;  but  if  those  words  have  an 
equivocal  import,  and  the  meaning  of  the  act  thereby  be* 

'  (a)  6  D  &  R.  257;  4  B.  &  C.  (b)  6  D.  &  R.  328;  4  B.  &  C. 

300 ;  3  D.  &  R.  M.  C.  190.  243. 
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1898.        comes  doubtful^  then  it  must  be  construed  according  to  the 
^^''"^^      well  known,  just  and  established  rule  of  law ;  namely,  most 
CoMFAKY      strongly  in  favour  of  the  public,  upon  whom  it  tends  to 
J      J^*  imppse  a  burthen."    The  latter  case  was  a  question  upon 

a  stamp  act,  where  the  same  learned  Judge,  observed,  ''  it 
is  a  well  settled,  and  I  think  a  beneficial  rule,  that  in  all 
cases  in  which  the  subject  is  to  be  charged  with  a  tax,  the 
language  of  the  legislature  should  be  clear,  plain,  and  un- 
ambiguous." It  is  not  intended,  nor  is  it  necessary,  at  all 
to  impugn  the  principle  thus  laid  down ;  it  is  enough  to 
say  that  those  cases  are  so  distinguishable  from  the  present 
in  their  circumstances,  that  they  can  have  no  bearing  upon 
it.  In  both  those  cases  the  assessment  imposed  upw  the 
public  originated  entirely  from  an  act  of  parliament.  Not 
so  in  the  present  case.  Here  the  plaintiffs  are  the  owners 
of  the  soil  on  which  the  wharfs,  in  respect  of  which  these 
payments  are  claimed,  are  made;  consequently  they  possess 
all  the  rights  appertaining  to  the  ownership  of  the  soil, 
independently  of  any  act  of  parliament.  [Lord  Tenter- 
den,  C.J.  If  they  are  entitled  to  claim  wharfage,  as  owners 
of  the  soil,  independently  of  the  act  of  parliament,  they 
may  charge  whatever  sum  they  please,  without  being  bound 
by  the  limitations  there  contained.]  It  seems  clear  that 
they  have  such  a  right.  Liord  Hale,  in  his  treatise  De 
Portibus  Maris,  p.  76,  says  this : — "  There  is  a  second 
interest  considerable,  viz. — the  interest  of  the  shore  adjacent 
to  the  port,  Though  it  is  true  it  is  rare  to  find  any  port, 
but  that  the  king  or  the  awner  of  the  port  in  point  of  fran- 
chise hath  such  a  convenient  portion  of  the  shore  and  land 
adjacent,  where  wharfs,  and  quays,  and  warehouses  may  be 
built,  for  the  lading  ancl  unlading,  and  safeguard  of  mer- 
chandizes; yet  the  interests  are  and  may  be  divided,  how-' 
ever  they  are  several  in  their  nature ;  and  the  duties  that 
arise  by  reason  of  the  goods  when  unladen  and  laid  on 
shore,  or  in  relation  thereunto,  are  different  from  those 
that  have  been  before  spoken  of.  And  many  times  it  falls 
out,  that  such  a  place  within  a  port  may  be  of  great  con- 
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fenieDcy  to  make  a  common  quay  or  wharf  where  the 
propriety  of  the  soil  may  belong  to  a  subject,  whereby 
either  his  interest  must  be  bought  in  by  the  lord  of  the 
port,  or  he  must  have  those  benefits  that  may  arise  by 
the  taking  or  landing  of  merchandize."  He  then  enu* 
merates  **  the  rights  that  happen  by  reason  of  this  in- 
terest in  the  shore/'  among  which  are  ''  cranage,  or 
duty  for  the  taking  up  of  lading  on  a  ship  any  goods  or 
merchandize  by  that  engine;  wharfage,  a  toll  or  duty  for 
the  pitching  or  lodging  of  goods  upon  a  wharf/'  clearly 
comprehending  goods  exported  as  well  as  imported.  He 
then  proceeds  to  describe  the  title  by  which  these  rights 
may  accrtie,  which,  he  says,  is  of  three  kinds;  first,  convenr 
tion,  or  agreement;  secondly,  prescription,  or  custom; 
thirdly,  charter,  or  grant.  Then,  speaking  of  those  by  con- 
vention or  agreement,  he  says  this : — ''  A  man  for  his  own 
private  advantage  may  in  a  port  town  set  up  a  wharf  or 
crane,  and  may  take  what  rates  he  and  his  customers  can 
agree  for  cranage,  wharfage,  8cc. ;  for  he  doth  no  more  than 
is  lawful  for  any  man  to  do,  viz.  makes  the  most  of  his  own* 
And  such  are  coal  wharfs,  and  wood  wharfs^  and  timber 
wharfs,  in  the  port  of  Liondon,  and  some  other  ports.  But 
such  ports  cannot  receive  customable  goods  against  the 
provision  of  the  statute  of  I  Eliz.  c.  1 1 .  If  the  king  or 
subject  have  a  public  wharf,  unto  which  all  persons  that 
come  to  that  wharf  must  come  and  unlade  or  lade  their 
goods  as  for  the  purpose,  because  they  are  the  wharfs  only 
licensed  by  the  queen,  according  to  the  statute  of  1  Eiiz. 
c  1 1,  or  because  there  is  no  other  wharf  in  that  port,  as  it 
may  fall  out  where  a  port  is  newly  erected;  in  that  case 
there  cannot  be  taken  arbitrary  and  'Excessive  duties  for 
4cranage,  wharf  age,  &c.;  neither  can  it  be  enhanced  to  an 
immoderate  rate;  but  the  duties  must  be  reasonable  and 
moderate,  though  settled  by  the  king's  license  or  charter. 
Tor  now  the  wharf  and  crane,  and  other  conveniences,  are 
aflfected  with  a  public  interest,  and  they  cease  to  he  juris 
privaii  only:  as  if  a  man  set  out  a  street  in  new  buildings 
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•1828.        on  his  own  land,  it  is  now  no  longer  bare  private  interest 

^"^^^ZT^      but  it  is  affected  with  a  public  interest.     But  in  that  cast 
Hull  Dock  ... 

Company     the  king  may  limit  by  his  charter,  and  license  him  to  tak< 

^    _^'  reasonable  tolls,  though  it  be  a  new  port  or  wharf,  am 

made  public;  because  he  is  to  be  at  the  charge  to  maintaii 

and  repair  it,  and  find  those  conveniences  that  are  fit  for  it 

as  cranes  and  weights/'    The  distinction,  therefore,  betweei 

the  charges  claimable  in  respect  of  public  and  private  wharfs 

seems  to  be,  that  in  the  case  of  a  public  wharf  the  chargei 

must  be  reasonable,  that  is,  what  the  law  will  deem  reason- 

able,  and  that  in  the  case  of  a  private  wharf  the  amount  ol 

the  charges  is  to  be  altogether  a  matter  of  agreement  and 

arrangement  between  the  proprietor  and   his  customers^ 

Then,  the  common  law  right  of  tlie  Company  being  deari 

their  statutable  right  remains  to  be  considered,  and  though 

the  language  of  the  legislature  may  be  in  some  instancef 

obscure,  still  looking  at  the  acts  of  parliament  altogether, 

the  intention  to  allow  wharfage  on  goods  exported  as  wdl 

as  im(K>rted,  is  apparent.     The  statute  regulating  the  rates 

of  wharfage  in  the  port  of  London  gives  wharfage  upon 

*'  all  goods  brought  unto,  shipped  off,  loaden  or  unloaden, 

at  or  from  any  wharf.'*    The  statute  regulating  the  rates  of 

wharfage  in  the  port  of  Hull  puts  the  wharfage  to  be  there 

tukrn  on  the  same  footing  with  the  wharfage  to  be  taken  in 

the  |H>rt  of  London ;  only  restraining  the  Hull  Dock  Com* 

pttUY  from  charging,  under  any  circumstances,  more  than  is 

allowed  to  be  charged  in  London.    Unless  this  constrocdon 

IN  adopted,  this  absurdity  will  follow,  that  if  goods,  to  what- 

vvvr  amount,  are  exported  from  the  docks  in  the  first  in* 

stance,  the  Company  will  be  precluded  from  charging  any 

wlinrfage  at  all  upon  them;  which  surely  never  could  have 

l)i)Dn  intended.     The  phrase  *'  discharged"  in  the  Hull  Act 

in  f3(|uivalont  to  ''  shipped  off''  in  the  London  Act,  they  both 

nii^rtn  goods  put  on  board  ships  from  the  wharf,  or  goods 

rif ported.     So  it  is  clear  that  the  word  "  landed"  in  the 

14  (ieo,  .1,  is  a  mistake  for,  or  means  the  same  as  "  loaded" 

ill  llifi  4'i  (Seo.  3,  that  is^  loaded  from  ships  upon  the  wharf. 


Hull  Dock 
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or  goods  imported.     This  simple  construction  renders  the 
whole  matter  plain  and  intelligible,  and  it  is  clearly  the  cor- 
rect one^  for  the  42  Geo.  3,  when  reciting  and  alluding  to     Company 
the  14  Geo.  3,  quotes  it  as  speaking  of  goods  "  loaded  or  j^  Marche 
discharged." 

Parke,  contr^.  The  act  of  parliament  imposing  this  tax 
for  wharfage  on  the  public  is  equivocal  in  its  language,  and 
doubtful  in  its  meaning;  it  is  therefore  to  be  construed  most 
in  favour  of  the  public.  This  rule  has  been  lately  acted 
upon  by  this  Courts  in  the  cases  cited  on  the  other  side, 
which,  as  far  as  this  principle  is  concerned,  are  not  dis- 
tinguishable from  the  present  case.  Then,  any  bargain  or 
arrangement  made  between  the  Company  and  the  public, 
being  founded  upon  the  act  of  parliament,  must  receive  the 
same  construction.  It  is  impossible  upon  any  view  of  this 
case  to  say,  that  an  intention  to  charge  with  a  second  wharf- 
Age  goods  loaded  outwards  from  the  wharf,  and  which  have 
once  paid  wharfage  when  loaded  inwards  on  the  wharf,  is 
clearly  and  unequivocally  expressed;  and  not  being  ex- 
pressed, an  intention  so  unjust  can  never  be  implied.  But 
the  clause  which  imposes  the  wharfage,  s.  45  of  the 
14  Geo.  3,  does  express  its  object  and  meaning  in  clear  and 
unequivocal  language;  for  the  goods  there  charged  are 
*'  goods  loaded  or  discharged  upon  any  of  the  wharfs  to  be 
erected  by  virtue  of  that  act;"  and  they  are  to  be  charged 
the  same  as  *'  goods  loaded  or  discharged  upon  any  wharfs 
in  the  port  of  London."  Now  there  is  no  ambiguity  in 
that  enactment;  it  clearly  applies  exclusively  to  goods  landed 
inwards  from  vessels  upon  the  wharfs,  in  which  character 
the  goods  in  question  have,  it  is  admitted,  already  paid 
wharfage.  When  the  other  clauses  of  this  act  come  to  be 
examined,  much  ambiguity  and  obscurity,  it  must  be  con- 
fessed, arise,  because  the  various  phrases  of ''  unloading  or 
putting  on  shore" — "  lading  or  taking  on  board" — "  entry 
of  vessels  inwards" — and  "  clearance  or  discharge  of  vessels 
outwards,"  are  to  be  found.     So,  the  subsequent  act  of 

1  2 
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1S28.        43  Geo.  3,  again  introduces  doubt  and  difficulty^  for  it 
^       yv         recites  the  former  act;  and  in  speaking  of  the  imposing 
Company     clause,  s.  45  of  14  Geo,  3,  says,  that  goods  "  landed  or  dis- 
loL  Marche.   charged  on"  any  of  the  new  wharfs  then  intended  to  be 
built  shall  be  charged  the  same  as  "  goods  loaded  or  dis- 
charged upon  the  wharfs,  8cc.  made  in  pursuance  of  the  said 
recited  act/'   .  Then,  it  is  said,  *'  loaded  or  discharged" 
means  loaded  into  ships  from  the  wharf,  or  discharged  from 
ships  upon  the  wharf,  and  therefore  the  double  wharfage  is 
there  imposed.     But  "  the  said  recited  act"  is  there  miS" 
recited,  for  its  language  is  not  haded  or  discharged,  but 
landed  or  discharged,  both  which  latter  words  clearly  apply 
only  to  goods  removed  out  of  a  ship  and  deposited  upon  a 
wharf:  and  a  misrecital  of  a  previous  act  of  parliament  in 
a  more  recent  one  cannot  have  the  effect  of  repealing  or 
altering  the  plain  provisions  of  such  previous  act.     Dore  v. 
Gray  {a),  where  Ashhurst,  J.,  said  (6),  **  this  appears  to  be 
a  case  within  the  words  of  the  statute  23  H.  8.     And  as  it 
is  stated  in  the  case,  that  the  works  of  the  commissioners 
of  sewers  are  beneficial  to  all  the  lands  on  this  level,  and  to 
the  plaintiff  in  particular,  we  ought  not  to  narrow  the  con- 
struction of  the  statute.     Neither  should  we  permit  the 
operation  of  that  statute  to  be  restrained  by  the  recital  of 
the  statute  3  Jac,  1 ;  for  the  bare  recital  in  a  statute  is  not 
sufficient  to  repeal  the  positive  provisions  of  a  former  sta- 
tute, without  a  clause  of  repeal."     In  this  case  the  act  does 
not  anywhere  impose  any  direct  charge,  except  upon  goods 
landed  or  discharged  upon  the  wharfs,  and  the  Court  will 
not  give  effect  to  any  equivocal  language,  so  as  to  increase 
the  charge  upon  the  public. 

Cur.  adv.  vult. 

Judgment  was  afterwards  delivered  by 

Lord  Tenterden,  C.J. — This  was  an  action  of  assump- 
sit, in  which  the  plaintiffs  claimed  from  the  defendant  a  sum 
of  7/.  5s,  3d.,  alleged  to  be  due  for  the  wharfage  of  certatik 

.(«)  2  T.  R.  358.  (h)  Id.  364. 
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goods  of  the  defendant,  shipped  from  off  the  plaintiffs'         issa. 

wharf.     The  question  whether  the  plaintiffs  were  entitled  '"'^^ 

-  .  .        Hull  Dock 

to  that  sum  or  not,  depended  upon  the  construction  which      Company 

should  be  put  upon  certain  acts  of  parliament  regulating  ^* 
the  affairs  of  the  plaintiffs,  the  Hull  Dock  Company.  In 
their  behalf  it  was  urged,  that  they  were  owners  of 
the  soil,  and  that  as  such  they  were  prima  facie  entitled ; 
and,  as  a  consequence,  it  was  argued,  that  it  lay  upon  the 
defendant  to  present  the  acts  of  parliament  to  the  Court  in 
such  a  light  as  to  shew  that  he  was  exempt.  That  argu- 
ment, if  correct,  would,  in  case  of  there  being  any  doubt 
upon  the  effect  of  the  acts  of  parliament,  leave  the  plaintiffs 
to  their  common  law  remedy,  as  owners  of  the  soil.  Inde- 
pendently, however,  of  that,  it  was  argued  on  behalf  of  the 
plaintiffs,  that  according  to  the  true  construction  of  the  acts 
of  parliament,  they  were  entitled  to  the  sum  in  question. 
We  have  considered  the  case,  and  our  opinion  is  against  the 
plaintiffs  on  both  the  points  which  have  been  argued.  The 
first  question  is,  whether  the  plaintiffs  are  entitled  as  owners 
of  the  soil,  independently  of  the  acts  of  parliament.  We 
think  they  are  not;  and  that  whether  owners  of  the  soil,  or 
not,  they  can  claim  nothing  except  that  which  is  given  to 
them  by  the  acts  of  parliament.  The  act  of  the  14th  of 
George  the  Third  recites  the  act  of  the  14th  of  Charles  the 
Second,  which  again  recites  the  act  of  the  first  of  Elizabeth. 
It  also  recites  that  there  were  certain  staiths,  the  proprie* 
tors  of  which  from  time  immemorial  had  landed  and  dis- 
charged, laden  and  shipped  their  goods  and  merchandize 
there,  and  that  it  was  reasonable  that  their  privileges  should 
be  continued  to  them.  It  then  provides  that  the  owners 
of  such  staiths  shall  be  allowed  to  erect  quays  or  wharfs. 
Then  follow  certain  regulations  as  to  those  wharfs  and  the 
proprietors  of  them.  Then  the  mayor  and  burgesses  of  the 
town  are  to  be  deemed  the  proprietors  of  the  staiths  for 
the  purposes  of  the  act;  and  by  a  subsequent  provision, 
that  corporation,  the  corporation  of  the  Trinity  House,  and 
certain  other  persons  therein  named  and  described,  are  to  be 
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1838.         a  corporation  for  the  purposes  of  the  act.     From  other 

^^^^>^'^^      parts  of  the  act  it  appears  that  his  then  majesty  had  given 

CoMPAHY      some  land,  and  that  15,000/.  had  been  paid  out  of  the  reve- 

^'  nue  of  the  customs,  for  the  purpose  of  advancing  the  public 

object  of  the  act.  Then  certam  payments  are  to  be  made : 
in  short,  all  the  provisions  of  this  act,  as  is  the  case  in  other 
acts  of  a  similar  nature,  appear  to  be  matters  relating  to 
the  arrangement  of  the  terms  of  a  bargain  made  by  a  com- 
pany or  association  of  adventurers  with  the  public.  The 
act  contains  the  terms  of  the  bargain ;  and  the  company  are 
to  receive  the  remuneration  prescribed  by  the  act,  and  no 
more.  This  then  removes  all  question  as  to  what  would 
be  the  rights  of  the  Company  at  common  law  as  mere 
owners  of  the  soil,  and  brings  us  to  the  second  and  main 
question  in  the  case,  namely,  whether  by  the  words  of  the 
acts  of  parliament  the  Company  are  entitled  to  the  sum  they 
claim  of  the  present  defendant  for  wharfage.  The  forty- 
fifth  section  of  the  1 4th  of  George  the  Third  is  the  chief 
enactment  upon  this  part  of  the  subject.  It  provides  that 
all  goods  "  landed  or  discharged"  upon  the  wharfs  shall  be 
chargeable  with  the  same  rates  as  are  chargeable  for  goods 
"  loaded  or  discharged"  upon  the  wharfs  in  the  city  of 
LondoA.  It  was  urged  that  the  word  "  loaded"  must  have 
been  introduced  into  the  act  of  parliament  by  mistake. 
That  is  a  question  which  we  do  not  think  it  necessary  for 
us  to  decide.  There  is  no  dispute  as  to  what  is  the  charge 
in  the  port  of  Liondon,  and  it  is  admitted  that  for  some 
purposes  the  expression  "  loaded  upon"  must  of  necessity 
mean  "  loaded  from."  But  with  reference  to  the  charge 
sought  to  be  enforced  by  this  action,  we  see  no  reason  for 
giving  to  the  words  "  discharged  upon,"  the  meaning  of 
•*  discharged  from"  the  wharfs.  We  think  other  parts  of 
the  act  of  parliament  shew  beyond  a  doubt  that  the  legisla- 
ture had  their  attention  drawn  to  the  distinction  between 
the  two  expressions.  In  the  recital  of  the  act  of  Charles, 
which  is  reciting  the  act  of  Elizabeth,  there  are  the  words 
"  shipped  or  loaden  aboard,"  and  "  landed  or  discharged 
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out  of  or  from/*  any  ship  or  vessel.  In  the  next  page  there  18^. 
are  the  expressions  "  landing  and  discharging'^ — "  landing  ^*^v-^^ 
and  shipping  of  goods*' — and  further  on  '*  landing  and  dis-  Company 
charging'' — *'  lading  or  shipping" — and  so  on.  In  the  first  .  ..''• 
seven  or  eight  pages  the  words  are  to  be  found  distinctly 
usedj  so  as  to  leave  no  doubt  on  our  minds  that  the  atten- 
tion of  the  legislature  was  called  to  the  distinction  between 
**  landing  on"  and  ^  shipping  from."  We  cannot^  therefore, 
allow  this  charge  to  be  sustained  upon  the  ground  that  they 
intended  the  expression  ''  discharged  upon"  to  bear  the 
same  meaning  as  the  expression  "  shipped  off."  Then  as 
to  the  proprietors  of  the  staiths.  the  whole  of  this  was  a 
matter  of  bargain  and  compact,  the  terms  of  which  are  to 
be  expounded  as  we  should  expound  those  of  any  other 
bargain  or  compact.  Seeing,  therefore^  that  the  parties 
apparently  knew  the  distinctive  terms  by  the  proper  use  of 
each,  we  cannot  suppose  that  they  have  each  made  a  mis- 
take in  the  particular  instance.  It  follows  that  the  charge 
now  made  cannot  be  sustained  upon  the  first  act  of  parlia- 
ment, and  if  not,  it  certainly  cannot  upon  the  second.  The 
postea,  therefore,  must  be  delivered  to  the  defendant. 

Judgment  for  the  defendant. 


The  Kino  on  the  Prosecution  of  William  Stock  v. 

Thomas  Leech. 

This  was  an  indictment  for  perjury,  alleged  to  have  been  An  indictment 
committed  on  the  trial  of  an  excise  information  before  two  stating  that 

rr«  •        .  mi  -4.\B.  gave  CCF- 

magistrates.     The  mdictment  stated,  '^  that  one   Thomas  tain  justices 
Peachey,  being  one' of  his  majesty's  officers  of  excise,  who  ^^  understand 
prosecuted   as   well   for   our  sovereign  lord  the    king  as  ed  that  CD., 
for  himself,  in  his  proper  person  came  before  the  ^^y*  qfbLror  ale 

Alexander  Richardson,  doctor  in  divinity,   and  the  Rev.yorw^>  <i»d 

neglect,  &c. 

is  not  supported  by  an  information  containing  no  allegation  that  C  D.  was  a  brewer 

of  beer  or  ale  for  sale,  together  with  proof  aliunde  of  his  being  such  brewer. 
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1898.  William  Toke,  clerk,  being  two  of  his  majest/s  justices  of 
the  peace  in  and  for  the  county  of  Essex,  and  gave  the 
said  justices  to  understand  and  be  informed  (they  the  said 
justices  then  and  there  having  lawful  and  competent  power 
and  authority  to  receive  the  said  information),  that  within 
the  space  of  three  months  then  last  past,  that  is  to  say, 
on  the  23d  day  of  March,  in  the  7th  year,  8cc.,  at,  &c.| 
William  Stock,  of,  8cc.,  victualler,  being  a  brewer  of  beer  or 
ale  for  sale,  did  neglect  to  make  in  writing,  in  the  same 
book  or  paper  in  which  he  the  said  William  Stock  was  by 
law  required  to  give  notice  of  every  intended  brewing,  and 
of  the  quantity  of  malt  by  him  intended  to  be  used  in  such 
intended  brewing,  and  opposite  the  entry  of  such  notice 
and  the  quantity  of  malt  there  mentionedi  a  declaration  of 
the  whole  length,  or  quantity  and  quality  of  all  the  beer 
then  brewed  by  him  the  said  William  Stock,  together  with 
the  name  of  him  the  said  William  Stock,  in  his  own  proper 
handwriting  to  such  declaration  affixed  and  subscribed, 
before  any  of  the  wort,  beer,  or  ale  so  brewed  was  cleansed 
or  removed,  or  run  from  the  fermenting  tuns  into  certain 
casks  or  vessels  other  than  a  known  tun,  cask,  or  vessel 
for  fermenting  beer,  and  specially  entered  by  him  the  said 
William  Stock  for  that  purpose,  contrary,  &c."  The 
indictment  then  went  on  to  state  the  appearance  of  Stock 
before  the  magistrates,  the  evidence  given  by  Leech,  and 
assigned  perjury  in  the  usual  form. 

At  the  trial  before  Gaselee,  J.,  at  the  last  summer 
assizes  for  the  county  of  Essex  (a),  the  information  ex- 
hibited before  the  magistrates,  and  upon  which  Stock  had 
been  convicted  upon  the  testimony  of  Leech,  was  pro- 
duced :  but  the  words  in  italics  were  not  found  in  it.  It 
was  objected  that  this  was  a  fatal  variance ;  and  a  verdict 
of  guilty  having  been  found  upon  the  indictment  for  per- 
jury, the  learned  Judge  gave  the  defendant  leave  to  move 
to  enter  a  verdict  in  his  favour  upon  the  variance. 

(fl)  Counsel  for  the  prosecution,  Brodrick,  Law,  and  Thesiger;  for 
the  defendant,  Gurney  and  Chitty, 
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In  last  Michaelmas  term  Gumey  obtained  a  rule,  calling         1828. 

upon  the  prosecutor  to  shew  cause  why  the  verdict  should     j!^^"^^^ 

.  u         /     J  J  •  .   .    J  u       ,  r  Tlie  Kino 

not  be  set  aside  and  a  new  trial  had,  or  why  the  verdict  v. 

should  not  be  entered  for  the  defendant.     Against  which^  Leech. 

Brodrick,  Law,  and  Tkesiger,  now  shewed  cause. 
The  description  of  Stock  is  no  part  of  the  information. 
\,Bayley,  J.  By  the  indictment  it  is  represented  as  part  of 
that  of  which  the  justices  were  informed.  Lord  Tenterden, 
C.  J.  The  >}ue8tion  is,  whether  we  can  understand  that 
Peachey  mformed  the  justices  that  Stock  did  so  and  so,  or 
that  he  informed  them  that,  being  a  brewer,  he  did  so  and 
so.  Bayley,  J.  If  the  proceedings  had  been  brought 
here  by  certiorari,  could  such  an  information  have  been 
supported?]  It  must  be  admitted  that  the  information 
could  not  have  been  supported,  but  the  prosecutor  of  this 
indictment  had  no  means  of  seeing  the  information,  and 
was  obliged  to  assume  that  it  was  correct.  But  the  words 
**  being  a  brewer"  may  be  considered  as  descriptive  of 
the  party,  and  not  as  expressly  referring  to  the  form  of  the 
information. 

Lord  Tenterden,  C.  J. — It  is  impossible  to  doubt 
that  the  framer  of  this  indictment  meant  to  assert  that  the 
party  informed  the  justices,  "  that  Stock  being  a  brewer 
neglected." 

Rule  absolute  to  enter  a  verdict  for  defendant. 


Meering  v.  Duke. 


Assumpsit,  upon  a  written  agreement,  the  substance  An aerecment, 

of  which  was,  that  plainti£f  should  sell  a  ship  to  defendant;  that  A.  will 

sell  a  ship  to 
B.;  that  part  of  the  price  shall  be  secured  by  mortgage  of  the  ship;  that  A.   will 
procure  the  ship  to  be  chartered  on  a  voyage;  that  the  earnings  on  the  voyage  shall  be 
paid  to  A.  as  part  of  the  price;  and  that  at  the  end  of  the  voyage  the  mortgage  shall 
close;  is  an  agreement  for  and  relating  to  the  sale  of  goods,  and  requires  no  stamp. 
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1828. 

Meering 
Duke. 


that  part  of  the  purchase-money  should  be  secured  by 
mortgage  on  the  ship;  that  plaintiff  should  procure  the 
ship  to  be  chartered  to  London ;  that  her  earnings  on  the 
voyage  should  be  paid  to  plaintiff  in  part  of  the  purchase- 
money  ;  and  that  on  her  arrival  at  London  the  mortgage 
should  close.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  last  London  sittings  (a),  the  agreement  being  produced, 
and  having  no  stamp,  a  question  arose  whether  it  was 
admissible  in  evidence  without  a  stamp.  It  was  contended 
on  the  part  of  the  defendant  that  it  was  not,  for  that  it 
required  an  agreement  stamp  by  the  provisions  of  the 
statute  55  Geo.  3,  c.  184^  schedule,  part  1,  title  ''Agree- 
ment." Lord  Tenterden,  however,  was  of  opinion  that  it 
came  within  the  exemptions  of  the  act,  as  an  *'  agreement 
made  for,  or  relating  to,  the  sale  of  goods,  wares,  or  mer- 
chandizes," and  the  plaintiff  had  a  verdict. 

Brougham  moved  for  a  rule  nisi  to  set  aside  the  verdict, 
and  enter  a  nonsuit.  The  agreement  was  not  receivable  in 
evidence  without  a  stamp.  It  was  an  agreement  for  the 
performance  of  two  distinct  and  independent  things ;  the 
one,  to  sell  the  ship;  the  other,  to  procure  her  to  be 
chartered  to  London.  The  first  may  be  within  the  exemp- 
tion of  the  act,  though  even  that  seems  doubtful,  because 
the  agreement  appears  to  have  been  intended  to  operate 
as  a  transfer  of  the  ship,  pursuant  to  the  Ship  Registry 
Act,  6  Geo.  4,  c.  1 10.  But  however  that  may  be,  the 
second,  the  agreement  to  procure  the  ship  to  be  chartered, 
is  most  clearly  not  within  the  exemption,  for  that  clearly 
is  not  an  agreement  for,  or  relating  to,  any  sale  of  goods. 
To  hold  that  an  agreement  to  do  several  things,  one  only 
of  which  is  within  the  exemptions  of  the  act,  shall  escape 
taxation  altogether,  will  be  to  hold  out  a  premium  for  the 
practising  of  frauds  upon  the  revenue.  It  was  held  in 
Ames  V.  Hill  (6),  and  Reardon  v.  Sxoaby  (c),  that  though 

(a)  Counsel    for  the  plaintifT,  (6)  3  B.  &  P.  105. 

Gumey  and  ChUty;  for  the  de-         (c)  4  East,  188. 
fendant,  Brougham, 
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a  mere  cognovit  need  not  be  stamped,  jet  that  if  it  contain 
any  terms  of  agreement,  it  must  be ;  and  that,  in  principle, 
18  an  authority  for  saying  that  the  agreement  in  this  case 
required  a  stamp. 

Lord  Tenterden,  C.  J. — It  was  perfectly  clear  that 
the  instrument  in  question  was  not  intended  to  operate  as 
a  transfer  of  the  vessel,  pursuant  to  the  Registry  Act,  6 
Geo.  4,  c.  110,  {a)  because  the  vessel  was  to  be  mortgaged 
as  a  security  for  the  payment  of  the  purchase-money,  and 
she  was  to  be  chartered  to  London,  and  her  earnings  upon 
that  voyage  were  to  go  in  part  payment  of  the  purchase* 
money.  It  was,  therefore,  really  neither  more  nor  less 
than  an  agreement  for  the  sale  of  the  ship,  which  I  am 
clearly  of  opinion  is  within  the  exemptions  of  the  act  of 
parliament  as  an  agreement  for  the  sale  of  goods.  The 
mere  circumstance  of  other  matters  connected  with  the 
principal  object  being  introduced,  does  not  take  the  instru- 
ment out  of  the  exemption.  They  are  the  terms  of  the 
agreement  for  the  sale,  but  the  instrument  itself  is  not  less 
an  agreement  for  the  sale  of  goods. 
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The  other  Judges  concurred. 


Rule  refused  (6). 


(a)  And  see  Bidddl  v.  Leeder, 
9  D.&R.  409;  1  B.  &C.  937  ; 
Earn  V.  Old^  4  D.  &  R.  52;  9  B. 
&  C.  627. 

(5)  In  Smith  v.  Cator^  3  B.  &  A. 
778,  the  rule  is  laid  down  by 
Ahboitf  C.  J.,  as  being,  <<  that 
stamps  are  not  required  for  those 
instruments  only  in  which  the  sale 
of  goods  is  the  primary  object.'' 
The  same  principle  seems  to  have 
prevailed  in  Curry  v.  Edentofy  3 
T.  R.  534,  where  a  broker  having 
purchased  goods  for  his  principal, 
and  guaranteed  any  loss  in  the  re- 
sale, for  so  much  per  cent.,  by  an 
unstamped  note,  it  was  held  good. 
So,  in  Venning  v.  Leckie,  13  East, 


7,  where  defendant  agreed,  by  a 
note  in  writing  unstamped,  to  take 
half  the  goods  bought  by  plaintiff 
on  their  joint  account,  and  to  fur- 
nish half  the  money,  it  was  held 
g(X)d>  But  in  Smith  v.  Cator,  3  B. 
&  A .  778,  where  the  principal  sent 
bills  to  his  factor,  on  which  he 
wanted  to  raise  money,  to  be  ac- 
cepted by  the  factor,  and  for  which 
the  principal  promised  to  provide, 
if  goods  of  his  then  in  the  factor's 
hands  were  not  then  sold,  this 
being  by  letter  and  unstamped, 
was  held  inadmissible,  for  the  prt- 
mary  object  was  the  raising  of  the 
money,  not  the  sale  of  the  goods. 


Meerino 

V. 

Duke. 
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1828. 

Vtfffv'^/  Sparkes  V.  Bell  and  Wife. 

A  wife  sued      -^*  KELLY  had  obtained  a  rule  nisi  for  setting  aside  a 

with  herhus-    Judge's  order  for  discharging  the  female  defendant  out  of 
band  fora  debt  i         i       r  n       •  •  n     t^      t 

contracted  by   custody,    under  the  following  circumstances : — rSotn   the 

her  while  sole,  defendants  had  been  sued  to  judgment,  and  taken  in  exe- 

may  be  taken  .  . 

in  execution,     cution,  for  a  debt  contracted  by  the  wife  while  sole.     The 

hiubandhas     l^usba^d  had  been  discharged  as  to  that  debt  under  the 
been  discbarg-  Insolvent  Debtors'  Act,  and  had  since  deserted  his  wife. 

debt  under  the  '^^^  ^^^^  ^^^  "^  separate  property,  except  a  small  annuity 

Lisolvent         which  she  received  throuirh  trustees  under  her  niarriaire 
Debtors' Act.  .     ®  .    ,  ^ 

settlement.     The  question  was,  whether  the  wife's  person 

was  now  liable  to  be  taken  for  this  debt. 

Archbold  shewed  cause.  The  question  is,  whether  the 
wife  is  by  law  liable  to  be  arrested  a  second  time  for  a 
debt  originally  incurred  by  herself  while  sole,  but  in 
respect  of  which  her  husband  has  been  discharged  under 
the  Insolvent  Debtors'  Act.  It  is  submitted  that  she  is 
not,  for  that  the  discharge  of  the  person  of  the  husband 
under  the  Insolvent  Debtors'  Act  operated  as  a  discharge 
of  the  person  of  the  wife  also.  The  point  has  been  in 
effect  so  decided  in  a  case  of  bankruptcy,  Miks  v.  Wil^ 
Hams  (a),  where  it  was  held,  that  if  a  feme  sole  enters  into 
a  bond,  and  afterwards  marries,  and  her  husband  becomes 
a  bankrupt,  the  bond  may  be  proved  under  the  commission 
of  bankruptcy  issued  against  him ;  and  that  the  husband's 
certificate  was  a  good  bar  to  an  action  on  the  bond  brought 
against  him  and  his  wife.  That  was  upon  the  principle 
that  the  bond  was  a  debt  owing  by  the  husband  at  the 
time  when  he  became  bankrupt ;  which  principle  applies 
here :  for  this  was  a  debt  owing  by  the  husband  at  the 
time  when  he  took  the  benefit  of  the  insolvent  act. 
[^Bat/ley,  J.  That  decision  went  upon  the  ground  that  the 
bankruptcy  and  certificate  of  the  husband  operated  as  a 
discharge  of  the  debt  altogether;  but  the  discharge  under 

(a)  1  P.  Wms.  249. 
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the  Insolvent  Debtors'  Act  operates  as  a  discharge  of  the         1828. 
insolvent's  person  only :  it  does  not  discharge  the  debt.]      ^^^^^^^ 
It  seems  difficult  to  imagine  how  the  person  of  the  wife  v. 

can  be  liable,  when  the  person  of  the  husband  has  been  B^^^* 
discharged.  {^Bayley,  J.  Where  the  wife  has  separate 
property,  as  here,  her  person  is  clearly  liable  for  a  debt 
originally  incurred  by  her,  though  her  husband's  person  is 
discharged ;  for  the  debt  continues :  it  is  the  same  as  if 
the  husband  was  dead,  in  which  case  the  wife's  liability 
would  revive.]  The  separate  property  of  the  wife  may  be 
made  available  to  the  creditor  by  elegit :  but  it  seems  hard 
to  take  her  person  under  such  circumstances. 

Merewether,  Serjt,  and  F.  Kelli/,  contrd,  were  stopped 
by  the  Court. 

Bayley,  J.  (a). — The  order  for  this  woman's  discharge 
appears  to  have  been  made  by  me.  I  am  not  now  able  to 
say  upon  what  grounds  I  was  induced  to  make  it,  but  I 
am  perfectly  satisfied  that  the  order  was  improperly  made. 
The  debt  was  originally  the  wife's.  Upon  her  marriage, 
her  husband  became  jointly  with  her  liable  for  it.  His 
person  has  been  discharged  from  it,  but  her's  remains 
liable,  as  it  would  be  in  case  of  his  death.  Generally 
speaking,  a  wife  sued  with  her  husbaud  is  liable  to  be 
taken  in  execution,  because  the  judgment  survives  against 
her.  Where  she  is  taken  in  execution  by  collusion  between 
the  creditor  and  her  husband,  the  Court  will  interfere  and 
discharge  her :  but  that  is  not  suggested  to  be  the  case 
here.  Where  it  appears  that  all  the  wife's  property  has 
been  engrossed  by  the  husband,  and  she  has  no  separate 
property,  and  nothing  left  with  which  to  pay  the  debt,  the 
Court  may  probably  think  it  right  to  interfere  (6).  Here  the 
wife  has  separate  property,  and  though  the  circumstances 
are  such,  that  if  we  were  freed  from  the  rules  of  law,  and 
at  liberty  to  judge  of  the  case  by  the  dictates  of  compas- 

(fl)  Lord   Tenterden,  C.  J.,  and  (h)  And  see  Deacon,  ex  poite,  5 

Holroyd,  J.,  were  absent.  B.&  A.  759. 
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sion,  we  should  probably  feel  inclined  to  relieve  her ;  still, 
bound  as  we  are  to  act  according  to  the  strict  rules  of  law, 
and  the  strict  rights  of  the  parties,  it  is  impossible  for  us 
to  do  so.  The  plaintiff,  no  doubt,  supposes  that  by  this 
pressure,  in  taking  the  wife's  person,  he  will  induce  her  to 
give  up  a  portion  of  her  separate  property ;  and  he  is  enti- 
tled to  make  the  experiment.  The  case  cited  in  argument 
is  very  different  from  the  present ;  because  there  the  dis- 
charge of  the  husband  was  a  discharge  by  bankruptcy  and 
certificate,  which  discharged  the  debt  altogether,  as  re- 
garded the  husband ;  but  here  the  discharge  is  only  a  dis- 
charge of  the  person  of  the  husband.  There  is  no  clause 
in  any  of  the  insolvent  acts  declaring  that  the  discharge  of 
the  husband,  in  a  case  like  the  present,  shall  operate  as  a 
discharge  of  the  wife ;  and,  on  the  contrary,  the  last  act, 
7  Geo.  4,  c.  57,  s.  19,,  provides  that  married  women  may 
obtain  their  discharge  under  that  act,  upon  giving  up  their 
separate  property.  The  case  of  Chalk  v.  Deacon  {a),  is 
decisive  to  shew  that  a  married  woman  may  be  taken  in 
execution  in  a  case  like  the  present;  therefore  the  law 
upon  the  subject  is  free  from  doubt,  and  the  rule  for  set- 
ting aside  my  order,  and  for  suing  out  a  new  writ  of  capias 
against  the  wife,  must  be  made  absolute. 


LiTTLEDALE,  J.,  coucurred. 


Rule  absolute  (6). 


(€c)  6  J.  B.  Moore,  198;  Tidd, 
8th  ed.  1067 ;  9th  ed.  1026. 

(6)  Where  a  woman  who  had 
pven  a  warrant  of  attorney  mar- 
ried during  the  term,  and  was  af- 
terwards taken  in  execution  upon 
a  judgment  signed  as  of  that  term, 
and  therefore  having  relation  to 


the  first  day  of  the  terra,  it  was 
held  that  she  could  not  be  relieved. 
Fer  Ben/ley,  J.,  in  Triggs  v.  TV^i, 
Trin.  Vac.  1815.  And  see  7  Vin. 
Abr.  Default,  O,  passim ;  Barnes, 
203 ;  Cooper  v.  Rachael  Hunchin, 
4  East,  521 ;  d  Smith,  283,  S.C.; 
Deacon,  ex  parte,  5  B.  &  A.  761 . 
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Finch  v.  The  Bishop  of  Ely.  v^v*0 

XHIS  was  a  rule  calling  upon  the  defendant  to  shew  A  bishop's  re- 
cause  why  a  writ  of  mandamus  should  not  issue,  directed  to  ^n^tations^a 
him,  commanding  him  to  permit  the  plaintiff  to  inspect  and  public  book; 
take  extracts  from  the  books  of  the  registrar  of  the  defend-  „,„,  \\^  ^q 

ant's  diocese,  touching  a  living  situate  within  the  diocese,  I'*™  ^®  .8"*°' 

,  .,f  m      iDspection  01 

and  the  next  presentation  to  which  was  claimed  both  by  the  it  to  one 

plaintiff  and  the  defendant ;  application  for  that  permission  ^  |^™^^^^ 

having  been  made  and  refused.  sent  to  a  va- 

cant living. 

Storks,  Serjt,  and  Patteson,  shewed  cause.  The  plaintiff  |J?^^^  ^®j^ 
has  no  right  to  an  inspection  of  the  documents  in  question,  a  right  to  col- 
for  he  must  be  regarded  in  the  light  of  a  stranger.  The 
plaintiff  claims  the  next  presentation  to  a  living  in  this 
diocese,  as  against  the  defendant,  who  claims  it  also.  Gene- 
rally speaking,  it  may  be  admitted  that  the  books  in  ques- 
tion are  public  documents ;  but  as  the  defendant,  who  has 
the  legal  custody  of  them,  is  a  claimant  to  the  presentation, 
he  must  be  considered,  not  in  his  public  character  of  keeper 
of  certain  public  documents,  but  in  his  individual  capacity 
as  claiming  a  particular  right,  and  being  in  possession  of 
certain  evidence  affecting  that  right :  and  then  he  comes 
within  the  principle  of  law  which  says,  that  a  party  shall 
not  be  compelled  to  furnish  his  antagonist  with  evidence 
against  himself.  In  this  point  of  view,  the  present  case 
seems  to  be  governed  by  the  decision  of  this  Court  in  May 
V.  Gwynne  (a),  where  it  was  held  that  the  vestry-clerk  of  a 
parish  was  not  compellable  to  produce  and  permit  copies 
to  be  taken  of  documents  from  the  parish  chest  in  his  cus- 
tody, for  any  other  than  parochial  purposes;  and  of  The 
Mayor  of  Southampton  v.  Graves  (b),  where  it  was  held  that 
pending  an  action  by  a  corporation  for  tolls,  leave  could 
not  be  granted  to  inspect  the  corporation  muniments  on 
the  application  of  the  defendant,  a  stranger  to  the  corpora- 
tion. \^Bayley,3.  These  books  are  surely  public  documents 
in  the  fullest  sense  of  the  word.  What  right  has  the  bishop, 

(a)  4  B.  &  A.  301.     But  see  (6)  8  T.  R.  590. 

Fox  V.  Jones,  ante,  i.  570. 
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who  is  only  the  keeper  of  them  for  the  benefit  of  the  public, 
to  withhold  them  from  the  inspection  of  the  public?  I 
think  it  has  been  held  that  a  lord  of  a  manor  is  compellable 
to  grant  inspection  of  the  court  rolls  of  the  manor  to  a 
tenant,  although  his  own  title  may,  in  some  degree,  be  ill 
question  (a)].  It  is  so  in  cases  where  the  title  of  the  copy- 
holder  is  in  question,  and  most  properly,  because  the  court 
rolls  are  the  only  evidence  of  title  which  he  can  possibly 


(a)  The  cases  upon  this  subject 
appear  to  turn  upon  nice  distinc- 
tions. In  Rex  V.  Tower,  4  M.  &  S. 
162,  where  a  copyhold  tenant  was 
forbidden  by  the  lord  to  cut  under- 
wood upon  the  copyhold  without 
the  lord's  license,  the  Court  granted 
a  mandamus  to  the  lord  to  permit 
him  to  inspect  the  court  rolls,  so 
far  as  related  to  the  cutting  of  un- 
derwood, after  application  to  and 
refusal  by  the  lord,  although  there 
was  not  any  suit  depending.  In 
Rex  V.  Shelley,  3  T.  R.  141,  it 
is  said  that- leave  to  inspect  the 
court  rolls  of  a  manor  will  be' 
granted  of  course  on  the  applica- 
tion of  a  tenant  of  the  manor  who 
has  been  refused  that  permission 
by  the  lord.  In  Addington  v. 
Clode,  2  W.  61a.  lOSO,  it  is  said, 
that  a  freeholder  within  the  manor 
may  inspect  the  court  rolls.  But 
in  Smith  ▼.  Davies,  1  Wilson,  104, 
a  freeholder  was  refused  a  rule 
to  inspect  the  rolls  of  a  manor, 
in  a  case  between  himself  and 
the  lord,  touching  a  copyhold. 
In  Rex  V.  Lticas,  10  East,  235, 
it  is  said,  that  one  who  has  a 
primd  facie  title  to  a  copyhold  is 
entitled  to  inspect  the  court  rolls, 
and  take  copies  of  them,  so  far  as 
relates  to  the  copyhold  claimed, 
though  no  cause  be  depending  for 
it  at  the  time.  In  Folkard  v. 
Hanct,  2  W.  Bla.  1061, -a  rule  to 


inspect  court  rolls  relating  to  the 
defendant's  title,  in  an  action  by 
one  copyholder  against  another, 
for  encroachment  on  the  wastes  of 
the  manor  over  which  the  copy- 
holders claimed  a  right  of  com- 
mon, was  granted.  And  in  Rogers 
V.  Jones,  5  D.  &  R.  484,  a  num- 
damus  was  granted  to  the  steward 
of  a  manor  to  allow  inspection  of 
the  court  rolls  to  two  tenants  liti- 
gating a  right  of  common  in  the 
manor,  although  the  cause  wa%DOt 
at  issue. 

The  privilege  of  inspecting  the 
court  rolls  and  books  of  a  manor 
appears,  however,  to  be  confined  to 
the  tenants  of  the  manor.  TalboU 
V.  VUlehoU,  Tidd,  9th  edit.  594; 
cited  also  in  Rex  v.  SheUey,  3  T.R. 
142,  where,  in  a  question  between 
the  lord  and  a  stranger,  leave  to 
inspect  the  court  rolls  was  refused. 
In  Rex  v.  AUgood,  7  T.  R.  746, 
the  Court  said  that  even  a  freehold 
tenant  of  a  manor  has  no  right  to 
inspect  the  court  rolls,  unless 
some  cause  be  depending  in  which 
his  right  may  be  involved.  Smith  v. 
Davies,  ubi  suprd.  And  in  Rex  v. 
Lord  Cadogan,  1  D.  &  R.  559,  the 
Court  refused  a  mandainus  to  the 
lord  and  steward  of  a  manor  to 
permit  an  inspection  of  court  rolls, 
for  the  purpose  of  supporting  an 
indictment  against  the  lord,  for  not 
repairing  a  road  within  the  manor. 
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have.     Here  that  is  not  the  case;  on  the  contrary^  it  is 
submitted  that  these  books,  even  if  obtained,  would  not  be 
evidence  for  the  plaintiff,  and  that  is  a  sufficient  reason  for 
refusing  him  an  inspection  of  them.     Vin.  Abr.  Evidence.   The  msHop 
H.  b. 

Scarlett,  contri.  So  decided  is  it  that  the  books  in  ques- 
tion are  public  documents,  and  the  entries  in  them  evi- 
dence, that  it  is  stated  in  GibsovCs  Codex  to  have  been 
one  of  the  articles  of  impeachment  against  the  Bishop  of 
Norwich,  in  the  reign  of  Charles  the  First,  that  he  had  not 
kept  his  registry  in  regular  and  proper  order.  [Here  the 
Court  stopped  him]. 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion  that 
this  rule  ought  to  be  made  absolute.  .  The  books  of  a  cor- 
poration are,  generally  speaking,  open  to  the  inspection  of 
the  corporators  only,  for  corporate  purposes.  So,  parish 
books  are  for  the  use  of  the  parishioners  only,  for  paro- 
chial purposes.  But  a  bishop's  registry  is  kept  for  the 
benefit  of  the  public  at  large,  and  ought  to  be  accessible  to 
every  individual  who  has,  or  who  can  by  possibility  claim 
title  tOy  the  presentation  to  a  living  within  his  diocese. 
Such  books  differ  from  those  I  before  mentioned ;  they 
are,  strictly  speaking,  public  documents,  and  must  be  open 
to  the  public.  It  may  be  unfortunate  for  the  bishop  in 
this  case,  that  being  a  claimant  to  the  presentation,  the 
disclosure  of  the  books  may  affect  his  title;  but  still  justice 
requires  that  the  plaintiff  should  see  the  books,  and  the  in- 
terest of  the  bishop  must  not  be  consulted  at  the  expense 
of  the  rights  of  the  public. 

Bay  LEY,  J. — I  think  the  fact  of  the  bishop  being  a 
claimant  in  this  case  is  a  strong  additional  reason  why  the 
plaintiff  ought  to  be  allowed  an  inspection  of  these  books, 
which  are  kept  by  the  bishop  himself  for  the  benefit  of  the 
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public.     I  quite  agree  that  justice  requires  this  rule  to  be 
made  absolute. 


The  Bishop        Holroyd,  J.,  concurred. 


of  Ely. 


LiTTLEDALE,  J.^  was  gone  to  chambers. 

Rule  absolute. 


Harrod  r.  Benton. 

TheCoart  IHIS  was  a  rule  for  setting  aside  a  warrant  of  attorney, 
luri^^aion*^^  as  having  been  fraudulently  obtained.  The  party  on  whose 
over  a  warrant  behalf  the  rule  nisi  had  been  granted  had  obtained  a  ver- 
alleged  to  be    ^i^^  ^"^  judgment  in  C.P.  against  the  defendant,  who,  as 

fraudulent,  on  ^^g  ai[eged  in  the  affidavits,  had  executed  the  warrant  of 
the  application  °  .     .  .  ... 

of  any  person  attorney  to  the  plaintiff  Harrod,  without  consideration,  in 

imTOac^hkic^t,  ^^^^^  ^^  defeat  the  execution,  which  It  was  known  was 

about  to  be  levied  in  pursuance  of  the  verdict  and  judg- 
ment. Both  parties  had  sued  out  execution  on  their 
judgments ;  and  the  real  object  of  the  motion  was  to  try 
which  was  entitled  to  priority.  There  were  contradictory 
affidavits  with  respect  to  the  validity  of  the  warrant  of 
attorney. 

Comyrt,  for  the  party  claiming  under  the  warrant  of 
attorney,  shewed  cause  against  the  rule.  The  Court 
cannot  entertain  this  motion,  for  they  have  no  jurisdiction 
over  the  parties  to  it.  It  is  not  competent  for  a  third 
person  to  come  to  the  Court  and  move  to  set  aside  a  war- 
rant of  attorney,  upon  whatever  grounds,  to  which  he  is  not 
a  party ;  and  the  Court  have  no  jurisdiction  over  such  a 
matter  between  such  third  person  and  the  party  claiming 
under  the  warrant  of  attorney.  There  is  no  instance  upon 
record  of  such  a  rule  having  been  granted.  If  the  warrant 
of  attorney  is  impugned  on  the  ground  of  fraud,  that  is  a 
question  for  a  jury  ;  the  Court  cannot  decide  such  a  ques- 
tion on  contradictory  affidavits:  an  action  against  the  sheriff 
is  the  proper  course  to  be  adopted. 
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Steer,  in  support  of  the  rule,  (upon  being  asked  by  the         1828. 
Court  if  he  had  any  authority  for  the  motion)  admitted  that      Harrod 
he  had  not  been  able  to  find  any  case  exactly  in  point;  but  v. 

contended  that,  both  by  the  statute  of  Elizabeth  {a)  agamst 
fraudulent  alienations,  and  the  general  principles  and  prac- 
tice applicable  to  similar  transactions,  the  Court  had  power 
to  grant  summary  relief,  if  they  should  see  fit,  without  put- 
ting the  party  to  the  delay  of  a  trial,  either  of  an  issue  set- 
tled between  the  parties,  or  of  an  action  against  the  sheriff. 
He  was  then  stopped  by  the  Court. 

Lord  Tentrrden,  C.  J. — If  the  warrant  of  attorney  was 
fraudulent  and  void,  the  judgment  entered  up  on  it  is,  of 
coarse,  void  also.  In  such  case,  the  party,  undoubtedly, 
has  the  remedy  that  has  been  suggested,  of  an  action  against 
the  sheriflf,  to  try  the  validity  of  the  warrant  of  attorney  and 
judgment.  But  it  would  be  a  hardship  upon  the  sheriff  to 
place  faim  in  the  situation  of  defendant  in  such  an  action; 
and  the  Court  always  avoids,  as  much  as  possible,  inflicting 
hardship  upon  public  officers,  and  always  interferes  to 
protect  them,  so  far  as  it  properly  can.  If  there  is  doubt 
whether  the  warrant  of  attorney  is  fraudulent  or  not,  a  jury, 
I  admit,  is  the  proper  tribunal  to  decide  the  question ;  and, 
if  the  parties  prefer  that  course,  this  rule  may  be  enlarged, 
to  give  them  time  to  make  up  and  try  an  issue  upon  that 
point.  Another  and  perhaps  a  better  mode  of  settling  the 
point,  may  be  to  refer  this  rule  to  the  master.  With  re- 
spect to  Mr.  ComyrCs  objection,  I  am  quite  clear  that  the 
Court  have  jurisdiction  over  a  warrant  of  attorney  and  a 
judgment  founded  upon  it,  on  the  application  of  any  party 
in  any  manner  interested  in  impeaching  them,  and  applying 
to  set  them  aside  on  the  ground  of  fraud,  although  he  is 
not  a  party  to  the  warrant  of  attorney  itself. 

The  parties  elected  to  refer  the  rule  to  the  master. 

(fl)  13£/a.  C.5.  See  the  act,  v.  Young,  8D.  &R.  442;  While 
and  notes  thereon,  Chitty's  Col-  v.  Hmsey,  Prec.  Cha.  14;  2  Eq. 
lection  of  Statutes,  385 ;  Wormalt      Ca.  Abr.  478. 
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GwiNNESs  r.  Carroll. 

A  plea  in  bar,  JJEBT  upon  a  judgment  recovered  in  Ireland  in  Mi- 
commission  of  chaelmas  term,  4  Geo.  4.     Plea,  that  at  the  time  when  the 

bankrupt  is-  Jebts  in  the  declaration  mentioned  were  contracted,  and 
sued  against  I 

plaintiff,  under  the  supposed  causes  of  action  accrued,  plaintiff  and  defend- 
dd  found'^**  *°^  ^'^^^  domiciled  in  Ireland,  and  that  afterwards  a  com- 
adjudged,  and  mission  of  bankrupt  issued  against  plaintiff  at  Dublin,  and 
bankrupt,''        plaintiff  was  in  due  manner  found,  adjudged,  and  declared 

without  allcg-  a  bankrupt.  Replication,  that  after  the  issuing  of  the 
ingthathewas  .     .  j    »         i   /•         i       .     ,  , 

in  fact  a  bank-  commission,  and  long  before  the  judgment  was  recovered, 

rupt,  18  bad.      plaintiff  duly   obtained    his    certificate,  which   certificate 
Such  a  plea  «^  -^  ' 

should  state      afterwards,  and  long  before  the  judgment  was  recovered, 

the  act  o?*       ^^'^®   ^"'^   allowed.      Demurrer    to    the  replication,   and 

bankruptcy,     joinder  in  demurrer. 

and  the  peti- 

•     •       __  J* 

tcM-^'debt*   '        Campbell  in  support  of  the  demurrer.    The  replication 
Whether  in   is  argumentative  and  bad.     The  plea  states,  that  the  com- 
ment, a  repH-   i^ission  issued  and  the  plaintiff  was  declared  a  bankrupt, 

cation  to  a       after  the  cause  of  action  accrued.     Now  the  replication 

plea  of  bank- 

ruptcy  in  the    does  not  deny  that,  but  only  avers  that  before  the  judgment 

plaintm  after  y^^^  recovered  the  plaintiff  obtained  his  certificate;  not 
the  accruing  ^  *^  ^  ^  ' 

ofthe  cause  of  shewing,  except  argumentatively,  that  the  certificate  was 

on^iudffmenir  obtained  after  the  commission  issued.    That  is  clearly  bad. 

was  recovered, 

^bf  in^ d  ht^         Pflr/re,  contr^,  was  stopped  by  the  Court. 

certificate  be- 
fore tlie  judg-        Bayley,  J.  (a) — We  need  not  consider  whether  the  re- 
mentwasreco-     ....  ,        ,      •     ,  •     .  ^      «       i  i 

vered,  should    plication  is  good  or  bad,  because  it  is  perfectly  clear  that 

allege  express-  ^[|g  ^[^^  jg  [jad.  The  plea  does  not  allege  plainly  and 
Iv  that  the  cer-  *     .  ,  ,  .     .  &      f         J 

tificate  was  affirmatively  that  the  plaintiff  was  a  bankrupt,  it  merely 
th*'^ mn  '^  states  that  a  commission  of  bankrupt  issued  against  him, 
sion  issued,  and  that  he  was  in  due  manner  found,  adjudged,  and  de- 
qtuer  .  clared  a  bankrupt.     That  is  by  no  means  precise  and  spe- 

cific language  enough  for  such  an  allegation.     A  plea  of 
bankruptcy  ought  to  state  the  trading,  and  all  the  particulars 

(a)  Lord  Tcntcrden,  C.  J.,  was  absent. 
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necessary  to  lead  to  the  issuing  of  a  commission^  and  to  tlie 
constituting  a  man  a  bankrupt,  and  should  aver  plainly  that 
the  party  was  a  bankrupt.  As  this  plea  is  framed  it  is  im- 
possible for  the  plaintiff  to  take  issue  upon  the  question 
whether  he  was  a  bankrupt  or  not. 


133 


1898. 


GWINNESS 
V. 

Carroll. 


The  other  Judges  concurred. 
Campbell  then  obtained  leave  to  amend. 


Whytt  17.  Macintosh. 

In  this  case  the  defendant,  after  opposition  on  the  part 
of  the  plaintiff,  had  obtained  a  matidamus  for  examining 
witnesses  in  India  on  his  behalf,  under  the  statute  13  Geo.  3, 
c.  63,  s.  44.  They  were  examined  accordingly  for  him, 
and  cross-examined  for  the  plaintiff,  in  the  usual  mode, 
and  their  evidence  read  at  the  trial.  The  plaintiff  obtained 
a  verdict.  Upon  the  taxation  of  costs,  the  master  allowed 
to  the  plaintiff  his  expenses  in  cross-examining  these  wit- 
nesses, whereupon  a  rule  nisi  was  obtaiued  for  the  master 
to  review  bis  taxation,  against  which 

W^htman  shewed  cause.  The  act  of  parliament  which 
regulates  examinations  on  interrogatories  of  witnesses  in 
India,  for  the  purpose  of  reading  their  evidence  in  actions 
brought  in  this  country,  is  silent  upon  the  subject  of  the 
Costs  so  incurred  (a).     It  is  clear,  however,  that  the  act  of 


Where  a  de- 
fendant ob- 
tains a  tnandor 
mus  under 
13  Geo,  3, 
c.  63,  s.  44,  to 
examine  witr 
nesses  in 
India,  the 
plaintiff,  hav- 
ing recovered 
a  verdict,  is 
entitled  to  his 
costs  of  cross- 
examining 
such  wit- 
nesses. 


(a)  13  Geo.  3,  c.  63,  s.  44,  which 
recites  that  '*  his  Majesty's  sub- 
jects are  liable  to  be  defeated  of 
their  several  rights,  titles,  debts, 
dues,  demands,  or  suits,  for  which 
they  have  cause  arising  in  India, 
against  other  subjects  of  his  Ma- 
jesty," and  "for  preventing  such 
failure  of  justice,"  enacts,  ^*  that 


as  often  as  the  East  India  Com- 
pany, or  any  person  whatever, 
shall  commence  and  prosecute  any 
action  or  suit  in  law  or  equity,  for 
which  cause  hath  arisen  or  shall 
arise  hereafter  in  India,  against 
any  other  person  whatever,  in  any 
of  his  Majesty's  courts  At  West- 
minster, it  shall  and  may  be  lawful 
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parliament  does  no  more  than  make  that  evidence  by  law 
which  could  otherwise  only  have  been  made  evidence  by 
consent  of  the  parties.  If  that  act  had  never  been  passed, 
and  the  witnesses  for  the  defendant  had  been  brought  from 
India  to  this  country  for  the  purpose  of  being  examined, 
the  plaintiff  would  clearly  have  been  entitled  to  his  costs, 
if  any,  in  respect  to  them  ;  and  the  statute  was  not  in- 
tended, nor  ought  it  to  be  construed,  to  put  a  plaintiff  in  a 
worse  situation  than  he  was  in  at  common  law.  This  is  not 
like  the  case  of  an  examination  upon  interrogatories,  where 
it  has  been  held  that  the  party  succeeding  is  not  entitled 
to  the  costs  of  examining  witnesses,  or  taking  office  copies 
of  depositions,  Stephens  v.  Crichton  {a);  for  there  the 
Court  grants  the  commission  always  upon  certain  terms, 
which  terms  are  expressed  in  the  rule  ;  and  if  the  rule  be 
silent  with  respect  to  costs,  the  successful  party  is,  of 
course,  not  entitled  to  them.  But  here  the  Court  has  no 
discretion,  and  can  impose  no  terms ;  the  defendant  has  the 
mandamus  as  a  matter  of  right;  and  the  plaintiff,  being 
entitled  to  cross-examine  the  defendant's  witnesses,  and 
having  obtained  a  verdict,  is  entitled  to  the  expense  attend- 
ing such  cross-examination  as  a  matter  of  course. 

J.  Evans,  contr^.  This  act  of  parliament  was  passed 
fifty-four  years  ago,  and  yet  there  is  not  to  be  found  in  any 
of  the  books  one  recorded  case  of  the  allowance  of  such 
costs  as  are  now  contended  for  by  the  plaintiff.  To  allow 
these  costs  will  be  in  effect  to  decide  that  they  are  costs  in 


for  such  Court  respectively,  upon 
motion  there  to  be  made,  to  pro- 
vide and  award  a  writ  in  the 
nature  of  a  tnandamtts  or  commis- 
sion, to  the  Chief  Justice  and  Judges 
of  the  Supreme  Court  of  Judicature 
for  the  time  being,  or  the  Judges  of 
the  Mayor's  Court  at  Madras, 
Bombay,  or  Bencoolen,  as  the  case 


may  require,  for  the  examination 
of  witnesses ;  and  such  examiua- 
tion  being  duly  returned  shall  be 
allowed  and  read,  and  shall  be 
deemed  good  and  competent  evi- 
dence at  any  trial  or  hearing  be- 
tween the  parties  in  such  cause  or 
action,"  &c. 
(«)  2  East,  269. 
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the  cause,  which  it  will  be  against  alt  principle  to  make         i828. 
them.     This  case  is  precisely  analogous  to  a  commission      ^^n^^^ 
for  examining  witnesses  on  interrogatories,  where,  it  is  ad-  x>, 

mitted,  the  successful  party  is  not  entitled  to  costs,  unless  Macintosh. 
the  rule  expressly  gives  them  to  him ;  for  here  the  statute 
is  silent  with  respect  to  costs,  and  therefore  leaves  the 
Court  the  same  discretion,  with  regard  to  them,  as  they 
have  in  the  other  case.  The  tnandamus,  like  the  commis- 
sion, is  moved  for  and  granted  by  rule  of  court ;  and  the 

« 

plaintiff,  when  he  obtained  it,  should  have  made  it  part  of 
the  rule  that  he  was  to  be  allowed  the  costs  if  he  suc- 
ceeded.    A  commission,  generally  speaking,  is  not  granted 
but  by  consent;   but  this  mandamus  was  a  proceeding  in 
inviium,  for  the  plaintiff  did  all  he  could  to  oppose  its 
being  granted ;  and  when  that  is  the  case,  the  course  in 
cases  of  commissions,  the  only  analogous  proceeding,  has 
always  been  for  each  party  to  pay  his  own  costs.     This  is 
clear  from  the  cases  of  Stephens  v,  Crichton  (a),  Taylor  v. 
The  Royal  Exchange  Assurance  (b),  and  is  laid  down  in 
Tidd*s  Practice  (r) ;   and  the  same  authorities   shew  that 
costs  such  as  these  ought  not  to  be  considered  costs  in  the 
cause. 

Cur.  adv.  vult^ 

Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J.,  who,  after  stating  the  facts  of 
the  case  and  the  nature  of  the  question  raised  by  the  mo- 
tion, thus  proceeded : — ^The  Court  had  no  power  to  refuse 
the  defendant  the  mandamus  for  which  he  applied.  The 
mafiter,  upon  the  taxation  of  costs,  thought  it  but  reasonable, 
and  considered  himself  at  liberty,  to  allow  to  the  plaintiff 
his  costs  in  cross-  examining  the  defendant's  witnesses  under 
the  mandamus.  The  act  of  parliament  is  wholly  silent 
upon  the  subject  of  costs.  It  is,  therefore,  in  the  breast  of 
the  Court  to  say,  whether  these  costs  ought  to  be  allowed 

(a)  2  East,  259.  (r)  Vol.  ii.  p.  8j5,  Olh  ed. 

{b)  8  East,  392. 
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to  the  plaintiff  or  not.  It  seems  to  us  impossible  to  doubt 
what  is  the  justice  of  the  case.  The  obtaining  the  manda- 
mus for  the  examination  of  witnesses  on  his  behalf  was 
the  defendant's  own  act;  and  it  was  clearly  but  just  that 
the  plaintiff  should  have  an  opportunity  of  cross-examining 
them.  In  so  doing  he  incurred  expenses ;  and  we  think 
the  master  has  done  right  in  saying,  that  as  the  plaintiff 
recovered  a  verdict,  he  ought  to  be  reimbursed  those  ex- 
penses by  the  defendant.  We  are  therefore  of  opinion  that 
the  plaintiff  is  entitled  to  have  this 


(a)  The  right  of  a  plaintiff  to 
fiunl  costs  is  founded  upon  the 
statute  of  Gloucester,  (6  Edw,  ],) 
which  gives  the  plaintiff  the  cof/s 
of  hU  torU  purchatedf  in  all  cases 
where  the  party  is  to  recover  da- 


Rule  discharged  (a). 

mages.  By  a  liberal  construction, 
this  statute  has  been  extended  to 
all  the  legal  costs  of  a  suit,  (9  Co. 
Inst.  288,)  whether  commenced  by 
writ  or  by  bill.  And  see  Hull. 
Costs,  2d  ed.  3. 


The  Archbishop  of  Canterbury  v,  Tap.pkn. 
Under  the        DECLARATION  in  debt  on  bond,  dated  10th  May, 

common  ad-  .  , 

ministration      1809.     First  plea,  (after  craving  oyer  of  and  setting  out  the 

tbnJd toraike  "^^"^  *°^  condition,  which  shewed  that  Sir  T.  H.  Page, 
and  exhibit  a  administrator  of  a  Mrs.  Woollaston,  deceased,  as  principal, 
administer^^^'  *°^  ^°®  JErftoflrrfs  and  defendant  as  sureties,  executed  the 
according  to      usual  administration  bond  to  the  Archbishop,  conditioned, 

lovv     m&K.fi  fL 

just'account,     ^^^U  to  make  and  exhibit  a  true  inventory  of  the  estate  of 

and  pay  the  ^\^q  deceased  before  the  end  of  November,  1809;  secondly, 
residue  to  .    .  ,  "^ 

such  person  as  to  administer  the  estate  according  to  law;  third ly,  to  make  a 

Ucal  Judw"*'  J"^^  account  of  the  administration  before  the  end  of  May, 
shall  decree,  1810;  fourthly,  to  pay  over  the  residue  of  the  estate  to  such 
ofthecondi-     P^fsons  as  the  Judge  of  the  Ecclesiastical  Court  by  his 

tion  that  the  decree  should  appoint;)  that  Sir  T.  H.  Page  did  make  and 
admmistrator  ^ 

has  not  paid  the  residue  to  the  next  of  kin,  unless  an  Ecclesiastical  Judge  has  decreed 
payment. 
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exhibit  a  true  inventory  of  the  estate  of  the  deceased  before         1828. 
the  end  of  November,  1809,  and  did  trult/  administer  the       ^'^^^^ 
estate  according  to  law,  and  that  no  judge  had  decreed  to  of 

whom  Sir  T,  H.  Page  should  pay  over  the  residue  of  the  Camtehbury 
estate,  and  that  he  was  cited  before  the  Ecclesiastical  Tappen. 
Court,  and  the  suit  dismissed.  Second  plea,  similar,  only 
omitting  the  averment  of  the  citation  and  the  dismission  of 
the  suit.  Replication  to  both  pleas,  that  divers  effects  of 
the  deceased  came  to  Sir  T.  H.  Pagers  hands,  but  that  he 
did  not  make  an  inventory  thereof,  or  exhibit  the  same; 
second  breach',  that  the  deceased  left,  as  her  next  of  kin. 
Sir  2\  H.  Page,  and  several  other  persons  (enumerated)  her 
nieces ;  and  that  Sir  T.  H.  Page  paid  off  all  the  debts  of 
the  deceased,  and  there  remained  in  his  hands  a  residue  of 
10,000/.,  which  he  ought  to  have  distributed  among  the 
next  of  kin,  whereof  he  had  notice,  but  had  not  well  and 
truly  administered.  Rejoinder  to  the  first  breach,  that  Sir 
r*  H.  Page  did  make  and  exhibit  an  inventory;  and  to  the 
second,  that  no  judge  of  the  Ecclesiastical  Court  had  de- 
creed that  Sir  T.  H,  Page  should  pay  over  the  residue.  Sec. 
Demurrer  to  the  rejoinder,  assigning  for  cause,  that  by  the 
bond  Sir  T.  H.  Page  was  bound  to  administer  without  any 
previous  suit  or  decree,  and  that  the  rejoinder,  therefore, 
was  DO  answer  to  the  breach.     Joinder  in  demurrer. 

Chitty,  in  support  of  the  demurrer.  The  question  in 
tfab  case  will  turn  upon  the  effect  and  meaning  of  the 
words,  **  well  and  truly  administer  according  to  law,''  in  the 
condition  of  the  administration  bond.  The  form  of  the 
condition  is  given  by  the  statute  22  and  23  Car.  2,  c.  10, 
8. 2  (a),  and  is  correctly  followed  in  the  present  case ;  and 


(a)  The  condition  is  in  these 
words : — ''  If  the  within  bounden 
A,  B.,  administrator  of  all  and  sin- 
pilar  the  goods,  chattels  and  cre- 
dits of  C  D.,  deceased,  do  make 
or  caase  to  be  made,  a  true  and 
perfect  inventory  of  all  and  singu- 


lar the  goods,  &c.  of  the  said  (de- 
ceased,) which  have  or  shall  come 
to  the  hands,  possession  or  know- 
ledge of  him  the  said  A,  B.,  or  into 
the  hands  and  possession  of  any 
other  person  or  persons  for  him, 
and  the  same  so  made  do  exhibit 
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18S8.         by  that  condition  one  of  the  things  required  to  be  done  by 
^•^^^^^^^      the  administrator  is,  well  and  truly  to  administer,  according 
Qf  to  law,  the  goods  of  the  deceased.     This  case  has  already 

Cakterbury  been  before  the  Prerogative  Court  of  Canterbury,  upon  a 
Tappen.  petition  that  the  bond  should  be  pronounced  forfeited  (a); 
where  the  bond  was  pronounced  forfeited  by  the  learned 
Judge  of  that  Court,  Sir  John  NicholL  It  is  submitted 
that  the  obligation  of  an  administrator  well  and  truly  to 
administer  the  estate  of  the  deceased  according  to  law,  is 
one  that  lies  upon  him  wholly  independent  of  any  ecclesias- 
tical jurisdiction,  and  that  he  is  bound  to  perform  his  duty 
in  that  respect  fully,  and  including  the  distribution  of  the 
residue,  without  any  citation  before  the  Spiritual  Court,  or 
any  decree  by  that  Court,  putting  him  in  motion.  Sir  John 
Nicholl  seems  to  have  been  clearly  of  this  opinion,  as  ap- 
pears from  part  of  his  judgment  in  Devey  v.  Edwards  {b). 
He  says,  "  What,  so  far  as  respects  the  present  question, 
(whether  the  bond  was  forfeited  or  not,)  are  the  conditions 
of  an  administration  bond  ?  The  bond  is  conditioned  for 
the  administrator  exhibiting  an  inventory,  and  rendering  a 
true  and  just  account  of  his  administration ;  and  for  making 
due  distribution  of  the  residue  of  the  effects  of  the  intestate, 
as  the  statute  of  distributions  limits  and  appoints."     The 


or  cause  to  be  exhibited  into  the 

registry  of Court,  at  or  before 

the day  of next  ensuing ; 

and  the  same  goods,  &c.  and  all 
other  the  goods,  &c.  of  the  said 
(deceased)  at  the  time  of  his  death, 
which  at  any  time  af^er  shall  come 
to  the  hands  or  possession  of  the 
said  A.  B.,  or  into  the  hands  and 
possession  of  any  other  person  or 
persons  for  him,  do  well  and  truly 
administer  according  to  law;  and 
further  do  make,  or  cause  to  be 
made,  a  true  and  just  account  of 
his  said  administration,  at  or  be- 
fore the daj  of and  all 

the  rest  and  residue  of  the  said 


goods,  &c.  which  shall  be  found 
remaining  upon  the  said  adminis- 
trator's account,  the  same  being 
first  examined  and  allowed  of  by 
the  Judge  or  Judges  for  the  time 
being  of  the  said  Court,  shall  de- 
liver and  pay  unto  such  person  or 
persons  respectively,  as  the  said 
Judge  or  Judges  by  his  or  their 
decree  or  sentence,  pursuant  to  the 
true  intent  and  meaning  of  this  act, 
shall  limit  and  appoint,  then  the 
said  obligation  to  be  void,''  &c. 

(a)  Under  the  name  of  Devey  v. 
Edamrds  and  Tappen,  3  Addams*s 
Ecclesiastical  Reports,  68. 

(Jb)  3  Addams,  74. 
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learned  Judge  then  takes  a  review  of  the  facts  of  the  case,         1828. 
and  adds,  "  The  bond,  under  these  circumstances,  is  clearly    . 

,       '  /  "^      AllCIlBISHOP 

forfeited ;  its  conditon,  in  the  most  essential  article,  that  of  of 

distribution,  not  having  been,  in  any  sort,  complied  with."  anterbury 
There  are  other  authorities  in  favour  of  this  construction.  Tappen. 
In  The  Archbishop  of  Canterbury  v.  Willis  {a),  it  was  de- 
cided that  an  administrator  is  bound  to  account  without 
citation ;  and  Lord  Holt  there  said,  "  since  the  statute  of 
Charles  2,  the  condition  of  administration  bonds  being 
that  be  (the  administrator)  account  at  a  day  certain,  he 
must  account  accordingly  at  peril,  and  that  without  citation 
or  suit/*  The  same  was  decided  in  Greenside  v.  Benson  (6) 
with  respect  to  the  administrator  delivering  an  inventory, 
where  Lord  Hardwicke  said,  "  there  is  no  doubt  but  the 
archbishop's  commissary  may  assign  a  breach  in  not  deliver- 
ing a  true  and  perfect  inventory,  and  even  without  citation  J^ 
In  The  Archbishop  of  Canterbury  v.  House  (c).  Lord  Mans- 
Jield  seems  to  have  considered  it  the  duty  of  the  administrator 
under  the  bond  to  distribute  the  residue ;  for  he  said, ''  let 
us  see  what  it  is  which  the  act  requires  the  archbishop  or 
his  ordinary  to  do :  he  is  to  grant  administration,  and  to 
take  bonds  with  condition  that  the  administrators  shall 
duly  administer  the  intestate's  effects  ;  that  they  shall  give 
an  account  of  such  their  administration,  and  make  an 
inventory  of  the  goods  and  chattels ;  and  that  they  shall  pay 
the  surplus  to  the  next  of  kin  "  It  will  be  contended,  on  the 
part  of  the  defendant,  that  as  the  third  section  of  the  statute 
empowers  ordinaries  and  judges  of  the  Ecclesiastical  Courts 
to  call  administrators  to  account  for  intestates'  goods,  and 
upon  hearing  and  considering  their  accounts,  to  order  and 
make  distributions  of  the  residue,  and  to  decree  and  settle 
such  distributions,  and  to  compel  administrators  to  observe 
and  pay  the  same,  the  administrator  has  a  right  to  wait  till 
the  judge  or  ordinary  has  exercised  that  power,  and  is  not 

(a)  1  Salk.  315.  (f)  Cowper,  140. 

(6)  3  Alk.  248. 
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18S8.        bound  by  the  condition  of  the  bond  to  distribute  until  he 
^'^^^'^^^      is,  by  an  order  or  decree  of  the  Ecclesiastical  Court,  com- 

.A.&CH  BISHOP  

of  pelled  to  do  so.     That,  however,  does  not  appear  to  be  the 

Canterbury  f^ir  meaning  and  operation  of  that  section,  when  considered 
Tappen.  with  reference  to  the  condition  of  the  bond  and  the  other 
sections  of  the  act  of  parliament.  The  condition  of  the 
bond  is  to  administer  according  to  law.  The  law  is  con- 
tained in  the  act  of  parliament  giving  the  form  of  the  con- 
dition, and  part  of  that  law  is,  that  the  administrator  shall 
distribute  the  residue.  Sect.  5  provides,  ^'  that  all  ordina- 
ries, and  every  other  person,  who  by  this  act  is  enabled  to 
make  distribution  of  the  surplusage  of  the  estate  of  any 
person  dying  intestate,"  clearly  including  administrators, 
"shall  distribute  the  whole  surplusage  of  such  estate  or 
estates  in  manner  and  form  following,"  8cc.  That  is  a 
peremptory  enactment,  without  qualification  or  reserve, 
without  reference  to  any  order  or  decree^  making  it  impera- 
tive upon  the  party  to  distribute  the  residue,  as  a  part  per- 
formance of  his  duty  in  administering  according  to  law. 

Piatt,  contr^.  It  is  perfectly  clear,  upon  the  face  of  the 
pleadings  in  this  case,  that  the  administrator  has  ''  well  and 
truly  administered  the  estate  of  the  intestate  according  to 
law."  Those  are  the  words  of  the  condition  of  the  bond, 
and  it  is  plain,  when  they  are  looked  at  in  connection  with 
the  other  provisions  of  the  statute  in  which  they  are  found, 
that  they  were  not  intended  to  include  the  administration 
or  distribution  of  the  surplus  estate.  The  eighth  section 
of  the  statute  is  decisive  of  this  point.  That  provides  that 
''  to  the  end  that  a  due  regard  be  had  to  creditors,  no  such 
distribution  of  the  goods  of  any  person  dying  intestate  be 
made  till  after  one  year  be  fully  expired  after  the  intestate's 
death ;"  whereas  the  condition  of  the  bond  is  well  and  truly 
to  administer,  u;iVAm  one  year  sSter  the  intestate's  death: 
so  that  if  well  and  truly  administering  in  the  condition 
includes  making  distribution  in  the  eighth  section,  the  one 
is  contradictory  of,  and  impossible  to  be  reconciled  with  the 


EASTER  TERM,  IX  GEO.  IV. 

other.     Buty  wherever  else  the  distribution  of  the  residue 
is  spoken  of  in  the  act,  it  is  after  mention  of,  or  in  evident    .  „o«««o#v« 
connection  with^  a  decree  of  the  Spiritual  Court  first  made  of 

for  that  purpose.     By  section  2,  which  gives  the  form  of  y^ 

the  condition,  the  administrator,  '^  all  the  rest  and  residue  Tappen. 
of  the  said  goods,  8cc.  which  shall  be  found  remaining  upon 
the  said  administrator's  account,  the  same  being  first  exa- 
mined and  allowed  of  by  the  judge  or  judges  for  the  time 
being  of  the  said  Court,  shall  deliver  and  pay  unto  such 
person  or  persons  respectively,  as  the  said  judge  or  judges 
by  his  or  their  decree  or  sentence,  pursuant  to  the  true  intent 
and  meaning  of  this  act,  shall  limit  and  appoint."  By 
section  3,  **  ordinaries  and  judges  respectively  shall  and 
may,  and  are  enabled  to  proceed  and  call  such  administrators 
to  account  for  and  touching  the  goods  of  any  person  dying 
intestate;  and  upon  hearing  and  due  consideration  thereof, 
to  order  and  make  just  and  equal  distribution  of  what  re- 
maineth  clear,  (after  all  debts,  funeral,  and  just  expenses  of 
every  sort,  first  allowed  and  deducted,)  among  the  wife  and 
children,  &c.  according  to  the  laws  in  such  cases  and  the 
rules  and  limitations  hereafter  set  dotvn;  and  the  same  dis- 
tributions to  decree  and  settle,  and  to  compel  such  adminis- 
trators^ to  observe  and  pay  the  same  by  the  due  course  of  his 
majesty's  ecclesiastical  laws"  By  the  fifth  and  two  follow- 
ing sections,  the  rules  and  limitations  mentioned  in  the 
third  are  set  out;  and  though  the  fifth  does  provide  *'  that 
all  ordinaries,  and  every  other  person,  who  by  this  act  is 
enabled  to  make  distribution,  &c.  shall  distribute,^*  &c.,  that 
must  clearly  mean  a  distribution  according  to  the  provisions 
of  the  act,  namely,  after  a  decree  of  the  judge  or  ordinary 
for  that  purpose  first  obtained.  Then  the  cases  cited  on 
the  other  side  are  all  distinguishable  from  the  present. 
The  point  really  decided  in  The  Archbishop  of  Canterbury 
V.  Willis  (a)  was  that  a  creditor  cannot  sue  an  administrator 
upon  the  bond  for  nonpayment  of  a  debt  of  the  intestate ; 
M^hich  does  not  in  any  respect  touch  this  case,    [hittledale, 

(a)  1  Salk.  315. 
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18«8.         J.    It  is  there  said  by  Lord  Holt,  '*  and  whereas  by  the 

.  ^^^^^^       words  of  the  condition  he  is  to  administer  well  and  truly. 
Archbishop  ,    „   ,  ,.,...,.  , 

of  that  shall  be  construed  m  bringing  in  his  account,  and  not 

Canterbury  j^  paying  the  debts  of  the  intestate;"  then  if  the  plaintiff 
Tafpeit.  in  this  case  had  assigned  a  breach  for  not  accounting,  he 
would  clearly  have  been  entitled  to  judgment.]  Perhaps 
so;  but  there  is  no  such  breach  assigned:  the  only  question 
here  is,  whether  well  and  truly  administering  means  distri- 
buting the  residue  independently  of  any  citation  or  decree 
of  the  spiritual  court  for  that  purpose. 

Lord  Tenterden,  C.  J. — This  is  a  somewhat  novel 
and  extremely  important  question,  and  we  shall  therefore 
take  time  for  consideration  before  we  dispose  of  it. 

Cur,  adv.  vulL 

Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J.,  who,  after  recapitulating  the 
pleadings,  thus  proceeded : — Upon  these  pleadings  the 
question  of  law  for  our  decision  is,  whether  the  neglect  or 
refusal  of  the  administrator  to  distribute  the  surplus  or 
residue  of  the  intestate's  effects  among  the  next  of  kin, 
according  to  the  statute  of  distributions,  without  being  pre- 
viously cited  before  the  Ecclesiastical  Court,  and  a  decree 
to  that  effect  being  pronounced,  is,  or  is  not,  a  breach  of 
the  condition  of  the  administration  bond.  The  question 
is  not  whether  such  neglect  or  refusal  is,  generally,  a  breach 
of  the  duty  of  an  administrator,  but,  whether  it  is  a  breach 
of  the  condition  of  the  administration  bond  ;  and  we  are  all 
of  opinion  that  it  is  not.  The  question  does  not  appear  to 
have  been  ever  expressly  decided  in  any  Court.  According 
to  the  report  of  the  proceedings  in  this  very  case,  upon  an 
application  to  Sir  John  Nicholl  to  pronounce  the  adminis- 
tration bond  forfeited,  that  very  learned  Judge  seems  to 
have  thought  differently,  and  to  have  been  of  opinion  that 
such  neglect  or  refusal  of  the  administrator  might  operate 
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88  a  breach  of  the  condition  of  the  administration  bond.         1828. 
His  attention,  however,  was   not  directed  to  the  precise      ^-^n^^^ 
point  which   has   been   raised  before  us.     The  principal  of 

stru^Ie  before  him  was,  whether  under  the  circumstances  Canterbury 
of  the  case  the  sureties  were  so  clearly  exonerated  as  to  be  Tappen. 
entitled  to  a  dismissal;  and  it  is  obvious,  from  some  parts 
of  his  judgment,  that  he  would  have  thought  it  right  to  try 
this  question  in  a  court  of  common  law.  The  form  of  the 
administration  bond  is  given  by  the  statute  22  &  23  Car,  2, 
c.  10,  and  the  section  containing  the  form  of  the  bond  is 
immediately  followed  by  the  section  directing  the  mode  of 
distribution,  namely,  according  to  the  decree  of  the  judge 
or  ordinary.  According  to  the  form  of  the  replication,  it 
appears  that  the  plaintiff  contends,  and  the  argument  on 
his  behalf  was  to  that  effect,  that  an  administrator  cannot 
be  said  well  and  truly  to  have  administered  the  effects  of 
the  intestate,  until  he  has  shared  the  surplus  among  the 
next  of  kin.  But  the  condition  of  the  bond  does  not  bind 
him  to  pay  over  the  surplus;  that  only  binds  him  the 
effects,  Sue.  well  and  truly  to  administer  according  to  law, 
and  to  make  a  true  and  just  account  of  his  administration; 
and  then,  afterwards,  the  rest  and  residue  of  the  goods,  &c. 
to  deliver  and  pay  to  such  persons  as  the  judge  by  his 
decree  shall  appoint.  Now  what  would  it  be  necessary  for 
the  administrator  to  do,  according  to  the  ordinary  course 
there  Jirst  pointed  out,  and  how  far  does  that  agree  with 
what  the  statute  requires?  The  statute  first  requires 
the  ordinary  to  take  the  administration  bond,  the  form  of 
which  it  next  sets  otfl,  and  then  provides,  that  such  bond 
shall  be  good  to  all  intents  and  purposes,  and  pleadable  in 
any  court  of  justice.  It  then  enacts  that  ordinaries  shall 
call  administrators  to  account  touching  the  goods  of  intes- 
tates; and  upon  hearing  and  due  consideration  thereof,  shall 
order  and  make  just  and  equal  distribution  of  what  re- 
maineth  clear,  (after  all  debts,  funeral,  and  just  expenses  of 
every  sort,  first  allowed  and  deducted,)  among  the  wife  and 
children,  or  children's  children,  if  any  such  be,  or  otherwise 
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1828.        to  the  oext  of  kindred  to  the  dead  person  in  equal  degree^ 

^'^"^^'^^^      or  legally  representing  their  stocks  pro  suo  cuique  jure. 
Archbishop  ,.  t     ■         •  «  i    i         ■  i  i*    - 

of  according  to  the  laws  m  such  cases^  and  the  rules  and  limi* 

Cahteruury  lations  hereafter  set  down;  and  the  same  distributions  to 
Tappev.       decree  and  settle,  and  to  compel  such  administrators  to 
observe  and  pay  the  same  by  due  course  of  his  majes^^s 
ecclesiastical  laws.    That  is  the  third  section.     Then  the 
fifth  section  enacts^  that  all  ordinaries,  and  every  other  per- 
son, who  by  this  act  is  enabled  to  make  distribution  of  the 
surplusage  of  the  estate  of  any  person  dying  intestate,  shall 
distribute  the  whole  surplusage  of  such  estate  or  estates  in 
manner  or  form  following,  &c.;  giving  the  form  of  distribution. 
Then  the  eighth  section  provides,  that  to  the  end  that  a  due 
regard  be  had  to  creditors,  no  such  distribution  shall  be 
made  till  after  one  year  be  fully  expired  after  the  intestate's 
death,  and  that  every  one  to  whom  any  distribution  shall  be 
allotted  shall  give  bond  with  sufficient  sureties,  to  refund 
and  pay  back  to  the  administrator  his  ratable  part  of  any 
debts  discovered  after  the  distribution  made,  out  of  the  part 
and  share  so  allotted  to  him.     It  appears,  therefore,  from 
the  statute,  that  the  ordinary  is  to  decree  distribution  among 
the  persons  by  law  entitled,  and  the  administrator  is  to 
make  distribution  according  to   that  decree.     But  as  in 
many  cases  the  claimants  may  be  numerous,  and  it  may  be 
difficult  to  ascertain  with  certainty  who  are  entitled,  the 
administrator,  though  compelled  to  distribute  according  to 
the  ordinary's  decree,  is,  nevertheless,  for  his  own  proper 
protection,  to  have  a  bond  from  the  parties,  undertaking,  if 
more  debts  of  the  intestate  should  be  discovered,  to  refund 
ratably,  so  as  to  indemnify  him  from  such  debts  and  their 
consequences.     Then,  as  the  administrator  has  a  right  to 
have  the  decree  of  the  ordinary  before  he  makes  distribution, 
and  as  the  decree  of  the  ordinary  is  only  to  be  made  after 
hearing  and  considering  the  administrator's  account;  it  fol- 
lows that  the  bond  previously  required  of  the  administrator, 
*'  well  and  truly  to  administer  according  to  law,"  cannot  be 
a  bond  ''  to  make  just  and  equal  distribution  of  what  re- 
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tDtiueth  clear/'  among  the  next  of  kin.     It  is  true  that        1828. 

where  an  administrator  means  to  act  faithfully  and  honestly,       ^<^v^^ 
.  .„   _  ......  ,•  ,  ,       Archbishop 

there  will  be  no  necessity  for  all  these  proceed  nigs,  and  he  of 

will  make  out  his  account,  and  distribute  the  residue,  with-  Canterbury 
out  putting  the  claimants  to  prove  their  title^  and  obtain  a      Tappen. 
decree  io  their  favour^  in  th^  Ecclesiastical  Court;  and  such 
being  generally  the  practice^  it  may  very  naturally  have  been 
generally  understood,  that  the  undertaking  to  administer 
according  to  law  was  of  itself  an  undertaking  to  make  dis- 
tribution among  the  next  of  kin.     But,  though  this  may  be 
naturally  the  popular  understanding  upon  this  subject,  we 
are  of  opinion,  for  the  reasons  I  have  mentioned,  that  such 
is  not  the  true  construction  and  effect  of  the  administration 
bond  in  point  of  law.     And  we  are  supported  in  this  opi- 
nion by  some  high  judicial  authorities.     In  The  Archbishop 
of  Canterbury  v.  Wills  {a),  Lord  Holt,  speaking  on  this 
subject,  says,  ^*  since  the  statute  of  Car.  %  the  condition  of 
administration   bonds   being,   that  he  (the  administrator) 
account  at  a  day  certain,  he  must  account  accordingly  at 
peril,  and  that  without  citation  or  suit,  and  this  account 
must  be  in  Court;  and  if  he  comes  at  the  day,  and  no  Court 
is  held,  he  shall  be  excused.     But  then  this  account  is  not 
examinable,  unless  a  party  interested  comes  in  and  contro- 
verts it:  and  whereas  by  the  words  of  the  condition,  he  is 
to  administer  well  and  truly,  that  shall  be  construed  in 
bringing  in  his  account,  and  not  in  paying  the  debts  of  the 
intestate ;  and  therefore  a  creditor  shall  not  take  an  assign- 
ment of  the  bond,  and  sue  it,  and  assign  for  breach  the  non- 
payment of  a  debt  to  him,  or  a  devastavit  committed  by  the 
administrator,  for  that  would  be  needless  and   infinite." 
Now  if  a  creditor  cannot  sue  the  administrator  upon  the 
1>ond  for  a  debt  of  the  intestate,  because  the  words  of  the 
condition  '^  well  and  truly  to  administer"  do  not  by  law 
import  that  he  is  to  pay  the  intestate's  debts,  i  fortiori  they 
cannot  import  that  he  is  to  pay  the  surplus  to  the  next  of 
kin.    Again,  in  Greenside  v.  Benson  {b),  Lord  Ilardwicke 
(fl)  1  Salk.  316.  (6)  3  Atk.  552. 

VOL.  II.  L 
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1828.         says, ''  there  is  no  doubt  but  the  archbishop's  commissary, 

^  ^'^^'  the  obligee,  may  assign  a  breach  in  not  delivering  a  true 

Archbishop  o     »        ./         o  o 

of  and  perfect  inventory,  and  even  without  citation,  and  nothmg 

ANTEaBURY  ^j^^  appcars  at  law,  and  there  must  have  been  a  judgment 
Tappen.  for  the  ordinary,  because  no  doubt  there  was  a  breach  in 
not  exhibiting  such*  an  inventory.  But  the  ordinary,  after 
an  administrator  has  exhibited  an  inventory,  cannot  compel 
the  administrator  to  account,  but  it  must  be  ad  inslaniiam 
partis,  and  therefore  the  inventory  and  account  are  as  to  the 
ordinary  the  same  thing."  Upon  the  whole,  therefore,  we 
are  of  opinion  that  the  breach  assigned  in  this  case  is  bad, 
and  that  the  defendant  is  entitled  to  judgment  on  the 
demurrer. 

Judgment  for  the  defendant  on  demurrer. 


The  King  r.  The  Inhabitants  of  Maulden. 

An  order  for     QN  the  19th  of  April,  1824,  the  following  order  was  made 

the  payment 

to  the  treasurer  by  two  justices: 

of  a  lunatic  Countt/  of  Bed  ford,  1     To  the  churchwardens  and  over- 

asj^lumofa  */   ^  »/        '  %^ 

gross  sum  for  to  wit,  ^  seers  of  the  poor  of  the  parish  of 

m^ainien^mje  Maulden,  in  the  said  county.  Whereas  we  George  Cardale 
&c.  of  a  pau-  and  Thomas  Barber,  clerks,  two  of  his  Majesty's  justices  of 
and  of  k  cer-     ^^^  peace,  acting  in  and  for  the  said  county^  by  virtue  of  tlie 

tain  future  powers  vested  in  us  by  an  act  of  parliament  passed  in  the 
weekly  sum,  is  .  ^. 

bad  for  the  fifth  year  of  the  reign  of  King  George  the  Fourth,  entitled, 
former  sum.      a  ^„  ^^^  ^  amend  several  Acts  passed  for  the  better  Care  and 

Maintenance  of  Lunatics,  being  Paupers  or  Criminals,  in 
England,"  and  by  desire  of  the  visiting  justices  of  the  General 
Lunatic  Asylum  at  Bedford,  in  the  said  county,  after  due  exa- 
mination had  on  oath,  having  adjudged  the  legal  place  of  set- 
tlement of  Elizabeth  Cole,  now  a  pauper  lunatic,  confined  in 
the  said  Lunatic  Asylum  at  Bedford  aforesaid,  to  be  in  the 
parish  of  Maulden  aforesaid,  do  hereby,  by  virtue  of  the 
powers  vested  in  us  by  an  act  passed  in  the  forty-eighth  year 


The  King 
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of  the  reign  of  King  George  the  Third,  entitled,  "An  Act  for        1828. 
the  betterCare  and  Maintenance  of  Lunatics,  being  Paupers 
or  Criminals,  in  England,"  require  you,  the  churchwardens  t?. 

and  overseers  of  the  poor  of  the  said  parish  of  Maulden,  to  Maulden. 
pay  to  the  treasurer  of  the  said  asjlum  the  sum  of  10/.  I65. 
being  the  amonnt  due  for  twenty-four  weeks  maintenance, 
medicine,  and  clothing  of  the  said  Elizabeth  Cole,  at  the 
rate  of  9s.  per  week,  as  fixed  upon  by  the  visiting  justices 
of  the  said  asylum,  fi-om  the  2d  of  November,  1826,  to  the 
19tb  of  April,  1827,  the  day  of  making  this  our  order. 
And  we  the  said  jnstiees  do  further  order  and  direct  you 
the  said  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Maulden  to  pay,  from  the  date  hereof,  the 
Sum  of  9s.  per  week,  or  such  other  weekly  sum,  to  the  trea- 
surer of  the  said  asylum  for  the  time  being,  as  shall  from 
lime  to  time  be  fixed  upon  by  the  visiting  justices  of  the 
said  asylum,  as  a  fit  rate  of  maintenance,  medicine,  and 
clothing  of  the  said  Elizabeth  Cole,  during  so  long  time  as 
the  said  Elizabeth  Cole  shall  be  and  remain  in  the  said 
asylum.     Given,  &c. 

The  churchwardens  and  overseers  of  Maulden  having 
appealed  against  this  order,  it  was  confirmed  by  the  fol- 
lowing order : — 

"  The  Churchwardens  and  Overseers  of  the  Poor 
of  the  Parish  of  Maulden,     .     .    Appellants, 

AND 

George  Cardale  and  Thomas  Barber,  Clerks,  two 
of  the  Justices  of  the  Peace  for  the  County 

of  Bedford, Respondents. 

*^  Upon  hearing  an  appeal  in  pursuance  of  a  notice  in 
the  following  words: — George  Cardale  and  Thomas  Barber, 
Series,  two  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  connty  of  Bedford.  We,  the  undersigned,  church- 
^^Fardens  and  overseers  of  the  poor  of  the  parish  of  Maul- 
den, in  the  county  of  Bedford,  do  hereby  give  you  notice, 
%bat  we  intend  to  enter  and  prosecute  an  appeal  at  the  next 
^neral  quarter  session  of  the  peace,  to  be  holdcn  at  Bed- 

l2 
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1828.        ford,  in  and  for  the  county  of  Bedford,  against  an  order  of 

ST^^T*"^      settlement  and   maintenance,  made  under  the  hands  and 
The  King  r>,  r>  i  m 

V.  seals  of  you  the  said  George  Cardale  and  Thomas  Barber, 

bearing  date  the  19th  day  of  April  last  past,  ^or  and  con* 
cerning  the  settlement  and  maintenance  of  E/izabeth  Cole, 
a  pauper  lunatic^  then  and  now  confined  in  the  Lunatic 
Asvlum  at  Bedford,  in  the  said  countv  of  Bedford.  Dated 
the  30th  day  of  June,  1827. 

John  Seabrooky  churchwarden. 
T,  W.  Overman,  Charles  Halworth,  overseers. 
It  is  ordered  that  the  said  order  be  confirmed." 

The  original  order  and  the  order  of  confirmation  having 
been  removed  into  this  Court  by  certiorari,  Bolland,  in  the 
last  term,  obtained  a  rule^  calling  upon  the  prosecutors  to 
shew  cause  why  both  orders  should  not  be  severally  quashed 
for  the  insufficiency  thereof,  upon  notice  of  that  rule,  to 
be  given  to  the  treasurer  of  the  said  asylum,  and  to  the  two 
justices  who  made  the  original  order^  bn  the  ground  that  it 
purports  to  be  made  in  consequence  of  a  previous  adjudi- 
cation, none  such  having  been  made;  and  secondly,  that  the 
justices  had  no  jurisdiction  as  to  making  an  order  for  past 
maintenance. 

The  Solicitor  General,  Hawkins,  and  F.  Kelly,  now 
shewed  cause.  Upon  the  first  point,  it  is  not  necessary 
that  the  adjudication  should  be  in  writing,  or  that  it  should 
be  set  forth  in  the  order  of  maintenance.  The  Court  will 
not  assume  any  thing  against  an  order.  [  Bayley,  J.  Is 
there  any  instance  of  a  verbal  order  of  maintenance?]  At 
all  events,  the  examination  need  not  be  in  writing.  Whether 
there  had  been  a  sufficient  adjudication  of  the  settlement 
was  a  question  of  fact  for  the  Court  below.  The  fact  of 
an  adjudication  does  appear  upon  the  face  of  the  order. 
Upon  looking  at  this  order,  every  thing  appears  to  have 
been  done  which  the  act  requires.  It  is  stated  to  be  after 
due  examination  had  on  oath.  The  next  objection  is,  that 
the  order  ought  not  to  be  retrospective.     The  language  of 
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the  48  Geo,  3,  c.  9&^  s.  £4  (a),  and  5  Geo.  4,  c.  71,  s.  3(6), 
is  very  general.  By  these  statutes  the  magistrates  are  to 
fix  the  weekly  rate  of  payment ;  and  the  intention  of  the 
legislature  to  provide  for  the  support  of  lunatic  paupers 
could  not  be  executed,  if  there  was  no  power  to  make  an 
order  in  respect  of  by-gone  time.  A  long  time  may  elapse 
before  the  settlement  can  be  ascertained,  and  if  no  power 
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(a)  By  which  it  is  enacted,  that 
in  all  cases  where  any  such  lunatic 
asylum  shall  have  been  established 
under  the  authority  of  this  act,  the 
Tisiting  justices  appointed  as  afore- 
said to  superintend  the  same,  or 
the  major  part  of  them,  such  major 
part  not  being  fewer  than  five,  shall 
from  time  to  time  make  such  regu-* 
ktions  as  to  them  shall  seem  ex- 
pedient for  the  management  and 
conduct  thereof;  in  which  regula- 
tions shall  be  set  forth  the  number 
and  description  of  officers  and  ser- 
vants to  be  kept,  the  duties  to 
be  required,  and  what  salaries 
shall  be  respectively  paid  to  them; 
and  may  appoint  a  treasurer  and 
such  other  officers  and  servants, 
together  with  such  number  of  as- 
sistants as  they  shall  from  time  to 
time  find  necessary,  in  proportion 
to  the  number  of  persons  confined 
in  such  asylum ;  and  may  dismiss 
any  such  officer,  servant  or  assist- 
ant, if  they  see  occasion;  and  shall 
from  time  to  time  fix  a  certain 
weekly  rate  to  be  paid  for  such 
person  confined  in  such  asylum, 
which  may  be  sufficient  to  defray 
the  whole  expense  of  the  mainte- 
nance and  care,  medicine  and 
clothing,  requisite  for  such  person; 
and  the  salaries  of  the  officers  and 
attendants :  provided  always,  that 
such  rate  shall  in  no  case  exceed 
14i.  per  week,  and  that  the  said 


visiting  justices  shall  annually  au- 
dit the  accounts  of  the  treasurer, 
and  report  the  same  to  the  next 
general  quarter  session  of  the 
peace,  to  be  holden  for  the  county, 
at  the  expense  of  which  such  asy- 
lum has  been  established. 

(6)  Which  enacts,  that  in  any 
case  in  which  a  lunatic  or  danger- 
ous idiot,  whose  settlement  by 
reason  of  the  lunacy  of  such  per- 
son cannot  be  ascertained,  shall  be 
by  the  order  of  two  justices  con- 
fined in  any  lunatic  asylum,  it  shall 
and  may  be  lawful  for  any  two 
justices,  acting  in  and  for  the 
county  in  which  the  said  asylum 
shall  be  situated,  at  any  time  to 
examine  into  the  legal  settlement 
of  such  lunatic  or  dangerous  idiot, 
and  if  satisfactory  evidence  can 
be  obtained  as  to  such  settlement, 
it  shall  and  may  be  lawful  for  such 
justices  to  adjudge  the  last  legal 
settlement  of  such  lunatic  to  be  in 
such  parish  or  place  as  may  on 
such  evidence  appear  to  them  to  be 
the  place  of  such  legal  settlement, 
and  forthwith  to  make  an  order  on 
such  ovei*seers  of  the  poor  of  such 
parish  or  place  to  pay  such  weekly 
sum  to  the  treasurer  of  such  asy- 
lum, as  shall  have  been  fixed  by 
the  visiting  justices,  as  a  fit  rate  for 
the  maintenance,  medicine,  cloth- 
ing and  care  of  lunatics  confined 
in  such  asylum. 
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1828.        to  give  by-gone  expenses  exists^  no  lunatic  can  be  received 
into  the  asylum  without  a  previous  adjudication  as  to  the 
V.  settlement.    With  reference  to  43  jE/iz.  (a)  it  ha«  been  ex- 

Maulden.  piessly  held  that  an  order  of  maintenance  may  be  retro- 
spective ;  Rex  V.  Joyce  (&).  Now  there  is  nothing  in  the 
statute  of  Elizabeth  which  expressly  authorizes  a  retro- 
spective order.  [Bayley,  J.  Suppose,  instead  of  twenty- 
four  weeks,  it  had  been  as  many  years  ?]  The  words  of  the 
statute  are  sufficiently  large  to  include  such  an  order. 

Bo/land,  contri.  The  order  is  bad  on  both  grounds. 
By  the  48  Geo,  3,  c.  96,  s.  17,  the  magistrates  are  autho- 
rized and  directed  to  issue  warrants  for  the  conveyance  of 
pauper  lunatics  to  the  county  lunatic  asylum,  and  at  the 
time  of  such  issuing  such  warrant  every  such  justice  shall 
also  make  an  order  upon  the  overseers  of  the  poor  of  the 
parish  to  which  such  lunatic,  8fc,  shall  belong,  to  pay  such 
weekly  sum  to  the  treasurer  of  such  asylum,  as  shall,  from 
time  to  time,  be  fixed  upon  by  the  visiting  justices  as  a  fit 
rate  for  the  maintenance,  medicine,  clothing,  and  care  of 
such  person.  This  provides  what  shall  be  done  where  the 
place  of  settlement  is  known ;  but  where  that  cannot  be 
ascertained,  the  maintenance  of  the  lunatic  is  provided  for 
by  section  ^0  (c).  But  there  is  nothing  to  authorize  the 
justices  to  make  a  retrospective  order. 

(a)  Cap.  2.  no  such  asylum  shall  have  been 

(b)  16  Vin.  Abr.  423.  established,  in  some  house  duly 

(c)  Which  enacts,  that  in  case  the  licensed  for  the  reception  of  luna- 
place  of  the  last  legal  settlement  tics  as  aforesaid,  or  in  some  other 
of  any  lunatic  or  mad  person  ap-  secure  place;  and  if  such  person 
prchended  by  virtue  of  the  above-  have  not  an  estate  to  pay  and  sa* 
recited  acts  cannot  be  ascertained,  tisfy  the  reasonable  charges  of  re- 
then  the  justices  who  shall  have  moving,  and  of  keeping,  maintain- 
caused  such  person  to  be  appre-  ing,  and  curing  such  person,  under 
bended  shall,  b^  their  said  warrant,  the  authority  of  the  said  recited 
direct  such  person  to  be  confined  act,  then  such  chaises  shall  be 
in  the  lunatic  asylum  for  the  coun-  satisfied  and  paid  by  the  treasurer 
ty,  or  districts  of  united  counties,  of  the  county  within  which  such 
within  which  such  person  shall  person  shall  be  apprehended,  out 
have  been  apprehended,  if  any  ofihe  county  rates,  by  order  of  two 
such  asylum  shall  have  been  esta-  justices  to  him  directed  for  that 
blishcd,  and  not  elsewhere;  or  if  purpose. 
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Lord  Tenterden,  C.  J. — Upon  reading  the  notice  of        1828. 
appeal,  the  order  must  be  taken  to  have  proceeded  upon  a 
previous  inquiry  into  the  settlement  of  the  party ;  but  a  v. 

question  is  raised  as  to  the  validity  of  this  order,  whether     Maulden. 
there  is  a  sufficient  adjudication  of  a  settlement.     The  jus- 
tices say,'*  after  having  adjudged/'  if  they  had  said,"  we,  after 
due  examination,  do  adjudge,"  there  would  have  been  no 
difficulty  upon  this  part  of  the  case,  and  this  seems  to  be 
the  effect  of  what  they  state.     Then  comes  the  question, 
whether  the  order  is  good  altogether.     It  may  be  good  in 
part  and  bad  in  part.     They  first  direct  a  payment  for  the 
time  past,  next  for  the  time  to  come.     It  is  objected  that 
the'former  part  of  the  order  is  illegal.    I  think  they  had  not 
any  right  to  make  such  an  order.     If  this  part  of  the  order 
is  good,  it  will  be  difficult  to  say  for  what  period  such  an 
order  might  be  made  to  extend,  and  the  effect  would  be  to 
bring  a  charge  upon  persons  who  are  not  rated  inhabitants 
at  the  time  the  charge  was  incurred.  This  is  different  from 
an  order  on  relations,  because  those  relations  are  liable  on 
a  permanent  ground,  and  not,  like  inhabitants,  in  respect  of 
a  fluctuating  liability.     It  is  unnecessary  to  hold  that  the 
magistrates  have  a  power  of  making  a  retrospective  rate. 
Where  a  pauper  is  sent  to  an  asylum,  the  order  for  sending 
him  there  may  be  accompanied  with  an  order  of  main- 
tenance.    The  question  is  between  the  county  and   the 
parish.     The  lunatic  pauper  may  be  received  without  an 
order;    but  where   there   is    no  order  the  asylum  is  not 
bound  to  receive  him.     There  is,  therefore,  no  necessity 
for  such  an  authority,  and  it  is  not  distinctly  given.     I 
therefore  think  that  so  much  of  the  order  as  relates  to  the 
by-gone  maintenance  is  bad. 

Bay  LEY,  J. — The  adjudication  is  by  recital  only.  This 
is  not  the  correct  form.  It  does  not  refer  to  a  previous  ad- 
judication. But  if  it  is  so  treated  by  the  justices  and  by 
the  parties,  we  are  concluded.  The  magistrates  had  no 
right  to  make  a  retrospective  charge  on  the  parish;  so  a 
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retrospective  rate  is  bad  (a).     The  asylum  was  under  no 
obligation  to  receive  unless  there  were  an  order  from  two 
V,  justices.     In  that  case  there   is  a   provision  in   the  act* 

Maulden.  rpj^^  Other  case  is,  where  the  settlement  cannot  be  ascerr 
tained.  That  provision  is  useful  in  this  respect,  that  it 
will  make  the  county  active  to  discover  the  place  of  settle- 
ment. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Orders  quashed  as  to  the  past  expenses  (10/.  l6s,,)  and 
confirmed  as  to  the  residue. 

(a)  Tawney^s  case,  2  Ld.  Raym.  1009 ;  "Rtx  v.  IFfirri//,  Dougl.  116. 


The  King,  on  the  Prosecution  of  Francis  Fuller,  Esq. 

v.  Bradley. 

The  defendant  XHTS  was  an  information  filed  against  the  defendant  for 

m  an  informa-       ...  . 

tion  for  a  libel  a  libel,  in  which  he  charged  the  prosecutor,  in  very  oppro- 

truth'of  the'  ®  brious  terms,  with  having  signed  at  Paris  a  commission  pur- 
matters  al-  porting  to  have  been  signed  at  Jamaica.  The  defendant 
false  and  libel-  ^^^'ii^g  been  found  guilty  at  the  sittings  after  Michaelmas 
lous.— 5cm6/c.  term,  1827,  before  Lord  Tenterderiy  C.J.,  the  judgment  of 

the  Court  was  now  prayed  by  Sir  J,  Scarlett  and  H,  Bosanr 
quet.  The  defendant  spoke  in  person  in  mitigation  of  pu- 
nishment, and,  having  gone  into  much  irrelevant  matter,  was 
advised  by  the  Court  to  argue  upon  the  ground  of  his  having 
been  in  error  in  making  the  charge  against  the  prosecutor ; 
saying,  that  they  could  not  allow  him  to  urge  the  truth  of 
the  charge,  and  shew  that  the  commission  was  a  forgery; 
that  he  ought  not  to  be  permitted  to  make  this  charge  now, 
after  having  been  put  to  fair  proof  of  it  at  the  trial.  The 
sentence  of  the  Court  was,  that  the  defendant  should  be 
imprisoned,  in  the  custody  of  the  marshal,  for  the  space  of 
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four  calendar  months,  and,  at  the  expiration  of  that  period^        ^^^^* 
should  enter  into  a  recognizance  for  his  good  behaviour^     TheKiKG 
himself  in  the  penalty  of  500/.,  with  two  sureties  in  the  sum  ^• 

ef  100/.  each^  and  that  he  should  be  further  imprisoned 
until  such  security  should  be  given. 


Henley  v.  Soper. 

Debt  upon  a  decree  of  the  Supreme  Court  of  New-  ^^  action  will 

foundland.    At  the  trial  before  Littledale,  J.,  at  the  last  ^\^  "pon  the 

decree  of  a  co* 
assizes  for  the  county  of  Devon  {a),  it  appeared  that  the  lonial  court  of 

plaintiff  and  defendant  had  entered  into  partnership  at  Ply-  ^an^cIVan 

mouth  to  carry  on  business  in  Newfoundland.   A  petition  account  be- 

was  presented  by  the  plaintiff  to  dissolve  the  partnership  ^g^g    5n  such 

and  for  an  account.    Without  any  answer  being  put  in,  the  action,  the 

.       .  .      '        r    ^      i^  Court  will  look 

matter  of  the  petition  was,  by  the  authority  of  the  Court,  at  the  sub- 
referred  to  two  arbitrators,  apnointed  by  the  parties,  and  an  **""c®»  ''JP" 

'    ^^  ^  r  '  j,m  regarding 

umpire  or  third  arbitrator  named  by  the  Court.     An  award  the  form  of  the 
was  made,  finding  the  defendant  indebted  in  1,000/.     This  SJ^^  ^h?c^ 
award  ^as  set  aside  by  the  Court.    A  second  award  found  the  decree  is 
the  defendant  indebted  in  608/.;  and  judgment  was  given 
for  the  plaintiff  for  that  amount,  on  which  judgment  or  de- 
cree the  present  action  was  founded.     In  support  of  his 
case,  the  plaintiff  gave  in  evidence  the  following  exemplifi- 
cation of  the  judgment  declared  on : — 

*'  To  all  to  whom  these  presents  shall  come,  I^  the 
Honourable  Edward  Brabazon  Brenton,  acting  chief  judge 
of  the  Supreme  Court  of  Newfoundland,  do  hereby  certify 
that  the  paper  writings  which  are  hereunto  annexed,  consist- 
ing of  1 1  folios,  and  marked  '  E.  B.  B.'  No.  1,  No.  2,  No.  3, 
No.  4,  No.  5,  No.  6,  No.  7,  No.  8,  No.  9,  No.  10,  and 
No.  1  ly  contain  a  true  and  correct  transcript  of  the  record 
of  the  said  Supreme  Court,  and  of  the  exhibits  therein  pro- 
Co)  Counsel  for  the  plaintiff,  Merewether,  Serjt ,  and  FolUtt ;  for  the 
defendant,  Wilde,  Serjt.,  and  Bayly, 
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duced^  admitted^  and  proved  in  a  certain  cause  then  tried 
and  determined,  when  Samuel  Henley  was  the  plaintiff  and 
Joseph  Soper  was  the  defendant^  as  by  the  record  thereof 
there  remaining  will  more  fully  appear. 

In  witness  whereof,  1,  the  said  acting  chief  judge,  have 

hereunto  set  my  hand,  and  caused  the  seal 
of  the  Supreme  Court  of  Newfoundland  to 
(L.  S.)  be  hereunto  affixed.  Dated  at  St.  John's, 
in  the  said  island,  this  21st  day  of  Decem- 
ber, in  the  year  of  our  Lord  1827. 
E.  B.  Brenton, 

Acting  Chief  Justice r 


In  tfie  Supreme  Court  of  St.  Johis,  Newfoundland^ 

4th  June,  1825. 
Henleif'\      On  this  day  a  memorial  was  presented  to  the 

V.      >  Court  by  Mr.  Samuel  Henley,  of  which  the  follow- 
Soper,  J  ing  is  a  copy : — 

"To  the  Honourable  Richard  Alexander  Tucker, 
Esq.,  Chief  Justice  of  Newfoundland,  &c.  8cc. 

"  The  petition  of  Samuel  Henley  humbly  sheweth,  that  in 
the  year  1818  your  petitioner  entered  into  partnership  with 
Joseph  Soper,  of  Plymouth,  Devon,  to  carry  on  business  as 
merchants  to  Newfoundland,  which  they  afterwards  ex- 
tended to  the  Labrador.  That  they  accordingly  purchased 
a  vessel  and  sundry  articles  of  merchandize ;  took  premises 
and  carried  on  business,  which  was  conducted  here  and  at 
the  Labrador  by  your  petitioner,  who  had  made  considerable 
advances,  under  the  firm  of  Soper  and  Henley,  until  the  year 
1821,  when  your  petitioner  being  in  Newfoundland  and 
his  said  partner  in  England,  it  was  proposed  to  your  peti- 
tioner, by  letter  from  his  said  partner,  to  close  the  same, 
(to  which  your  petitioner  consented,)  his  said  partner  having 
appointed  Mr.  John  Rendle,  of  this  town,  to  act  in  his 
behalf. 

''  That  your  petitioner,  being  at  that  time  in  bad  health, 
agreed  that  the  property  and  outstanding  d)ebts  of  the  said 


EASTER  TERM,  IX  GEO.  IV. 

firm  •faouid  be  realized  by  the  said  John  Rendie;  hearing 
that  the  vessel  belonging  to  the  said  partnership  was  em- 
ployed in  other  voyages  by  the  said  partner^  and  not  send- 
ing the  said  vessel  in  the  same  trade  she  was  employed  in 
by  the  said  copartnership,  which  said  vessel  was  kept  out 
of  the  trade  until  totally  lost. 

"  That  his  said  partner  had  orders  from  your  petitioner, 
and  always  did  keep  the  said  vessel  insured,  your  petitioner's 
part  valued  in  500/.^  for  which  your  petitioner  cannot  get 
any  satisfaction.  That  his  said  partner,  Joseph  Soper,  has, 
and  still  does  continue  to  carry  on  the  business  at  Labrador, 
on  his  own  separate  account,  being  represented  there  by 
his  son,  who  is  now  in  this  town. 

[No.  1.     E.  B.  B.] 

''  That  the  said  John  Rendie,  having  handed  over  the 
books  of  the  said  late  firm,  (as  your  memorialist  is  informed,) 
together  with  all  the  balances  in  his  hands,  to  the  son  of  the 
said  Joseph  Soper,  agent  to  his  father,  your  petitioner  has 
not  since  been  able  to  procure  any  accounts  of  the  affairs 
of  the  said  partnership,  although  he  hath  frequently  applied 
for  the  same  to  the  said  John  Rendie,  as  well  as  the  said 
Joseph  Soper,  although  there  is,  as  he  verily  believes,  a  con- 
siderable balance  due  on  the  partnership  account.  Your 
petitioner,  therefore,  humbly  prays,  that  your  Honour  will 
be  pleased  -to  order  the  said  Joseph  Soper  to  furnish  him 
with  a  true  statement  of  the  accounts  of  the  said  co-part- 
nership. 

Samuel  Henley.'' 

Si.  JohrCs,  NenfoumUandy 
June  4,  1825. 


Upon  which  memorial  the  Court  made  the  following 
order: — 
"Let  Joseph  Soper  appear  in  the  Supreme  Court  on 
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Monda}^  next,  the  6th  of  this  piesent  month  of  June,  to 
answer  such  questions  as  may  be  proposed  to  him,  touch- 
ing the  several  matters  set  forth  in  the  foregoing  memorial. 

By  the  Court. 

James  Blaikie,  C.  S.  CV 

Supreme  Court, 
June  4,  1825. 

Supreme  Court,  June  IS,  1825. 
Samuel  Henley'^     Joseph  Soper,jun,,  as  the  attorney  of  his 
V.  >  father  Joseph  Soper,  the  elder,  appeared  in 

Joseph  Soper.  j  Court,  and  stated  that  he  had  it  not  in  his 
power  to  answer  the  charges  stated  in  the  plaintiff's  memo- 
rial; in  consequence  of  which,  the  cause  was  ordered  to 
stand  over  until  the  month  of  November  next,  to  allow  the 
defendant  time  to  produce  a  statement  of  the  late  partner- 
ship accounts  between  the  plaintiff  and  the  defendant. 

[No.  2.     E.  B.  B.] 


In  the  Supreme  Court,  St.  John^s,  Newfoundland, 

December  6,  1 825. 

¥    ^L  (Samuel Henleu,  tAmnixS, 

In  the  cause  \  j'  r  f 

between     J 

(^Joseph  Soper,  defendant. 

On  this  day  the  above-named  plaintiff,  in  his  own 
proper  person,  and  the  defendant,  by  his  attorney  Joseph 
Soper,  jun.,  prayed  the  Court  that  all  matters  in  difference 
between  them  might  be  submitted  to  the  arbitration  of 
Messrs.  Patrick  Thue  and  John  Boyd,  that  the  Court 
would  be  pleased  to  appoint  an  umpire,  and  that  the  award 
of  the  said  arbitrators,  signed  and  delivered  into  Court, 
might  be  made  a  rule  of  the  Supreme  Court,  and  be  consi- 
dered final  and  binding  on  them  the  said  Samuel  Henley  and 
Joseph  Soper. 

To  which  prayer  the  Court  assented,  and  Mr.  Peter  Le 
Mesurier  was  by  the  Court  appointed  umpire  accordingly* 
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Supreme  Court  of  Nerrfoundland,  April  Term,  1826. — 

April  19. 
The   Hou.  Richard  Alexander  Tucker,  Esq., 

Chief  Judge. 
The  Hon.  John  William  Molloy,  Esq.,  and  the 
Hon.  Augustus  Wallet  Des  Barres,  Esq., 

Assistant  Judges. 

Henley'^      On  motion  of  the  attorney-general  the  Court 

V.      >  stated  that  the  judgment  on  the  award  of  arbitrators 

Soper.j  in  this  cause  would  be  given  on  the  £6th  inst.    (A 

cause  from  former  Court). 


Supreme  Court  of  Newfoundland,  July  12,  1826. 
This  day  the  second  term  of  the  Supreme  Court  com- 
menced, before 
ij^    The  Hon.  Richard  Alexander  Tucker,  Esq., 

Chief  Judge. 
The  Hon.  John  William  Molloy,  Esq.,  and  the 
Hon.  AuGu.sTUS  Wallet  Des  Barres,  Esq., 

Assistant  Judges. 

Henley^     The  award  made  by  the  arbitrators  in  this  case 

V.      >  was  set  aside ;  and  the  arbitrators  w  ere  authorized 

Soper.  J  to  enter  into  a  new  investigation  of  the  accounts 

between  the  parties,  upon  Mr.  Super's  paying  all  the  costs 

already  incurred  in  this  proceeding. 

[No.  3.     E.  B.  B.] 


Supreme  Court  of  Newfoundland,  July  27,  1826. 
t      The  new  award  in  this  case   was  lodged   in 
Sopei 


C  Court. 
Tper,  J 


Supreme  Court  of  Newfoundland^  July  31.  1826. 

Henley^     The  attorney-general  moved  for  judgment  on 

Y.      >  the  award,  which  was  not  opposed  by  Mr.  Lilly, 

Soper.  J  attorney   for   the   defendant.      The    Court  gave 

judgment  for  the  plaintiff  for  amount  of  the  award,  six 

hundred  and  eight  pounds  and  two-pence  sterling. 
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In  the  cause  (  *"'**^'  "'"^y'  P'^*"^'^' 

{^Joseph  Soper,  defendant. 
The  following  is  a  true  copy  of  the  several  exhibits  in 
Court  in  the  said  cause,  which  were  either  dulj  proved  or 
admitted  in  Court,  viz. : — 


''  Mb.  Samuel  Hbnlby, 


Sir^ 


Plymouth,  April  9,  1821. 


Your  general  conduct  for  the  last  year,  as  respects 
our  joint  concerns  in  the  Devon  and  the  fishery  connected 
with  the  said  vessel,  has  been  such  as  compels  me  to  deter- 
mine on  dissolving  our  connections.  I  have  accordingly 
embraced  the  earliest  opportunity  of  writing  you  from  hence> 
to  give  you  notice  thereof.  You  must,  therefore,  consider 
this  is  as  such  ;  and  that  from  the  conclusion  of  the  fishing 
voyage  the  last  season  our  connection  entirely  ceases,  and 
that  nothing  more  now  remains  to  be  done  but  to  close  our 
concerns  with  the  least  possible  delay. 

"  In  order  to  facilitate  this  object,  I  have  given  my  son  a 
power  of  attorney  to  act  on  my  behalf,  with  authority  to 
appoint  any  other  person  as  he  may  see  Jit, 

[No.  4.  E.  B.  B.] 
and  I  trust  you  will  be  equally  disposed  to  wind  up  a  con- 
cern which  cannot  be  carried  on  for  the  interest  or  advantage 
of  either  party.  I  shall  defer  stating  the  ground  of  my  dissa- 
tisfaction till  you  return  to  England,  when  I  shall  be  ready 
to  settle  all  our  affairs,  I  hope,  to  our  mutual  satisfaction. 

"  I  regret  to  say,  I  have  been  compelled  to  refuse  most  of 
your  drafts.  Annexed  you  have  a  copy  of  those  presented 
and  what  paid;  you  must,  therefore,  calculate  on  their 
being  returned  dishonoured,  with  expenses,  and  provide 
for  them  accordingly,  by  making  sale  of  so  much  fish  and 
oil  as  will  pay  the  amount  of  those  which  relate  to  debts  con- 
tracted for  the  use  of  the  Devon.  This  step,  I  think,  you 
must  have  anticipated;  at  least  I  consider,  if  you  thought 
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proper  to  remain  in  the  country  and  retain  the  whole  pro-         ^s^^- 
duce  of  the  voyage,  you  should  have  provided  a  moiety  of      liENLEy 
the  amount  of  bills  drawn  and  remitted  me,  in  order  to  cover  v. 

your  proportion.  The  residue  of  the  property,  after  payment 
of  all  debts  due  by  us  as  joint  owners  of  the  Devon,  must  be 
sold  or  divided,  as  you  and  my  representative  may  see  most 
advantageous  to  our  interest.  The  Devon,  I  am  sorry  to 
say,  made  a  most  disastrous  voyage  to  Oporto,  in  the  longi- 
tude of  the  Western  Islands.  She  met  with  dreadful  gales 
of  wind  and  bad  weather,  by  which  the  vessel  suffered  con- 
siderably ;  threw  about  200  quintals  of  iish  overboard ; 
damaged  very  much  400  or  500  quintals  more ;  and  the 
residue  of  the  cargo  more  or  less  injured.  The  average 
has  not  been  adjusted ;  nor  have  I  yet  received  any  docu- 
ments or  remittance  for  freight,  nor  do  I  think  we  shall 
have  any,  or  but  little,  to  receive.  The  Devon  loaded 
wines  for  Cork  and  Dublin,  (very  low  freight).  At  both 
places  she  has  delivered  her  wines.  I  have  ordered  her  to 
Newport  for  coals,  and  proceed  therewith  to  Plymouth, 
where  I  shall  lay  the  vessel  up  till  you  return  to  England. 
I  have  candidly  pointed  out  to  you  my  determination,  and 
therefore  trust  no  difficulty  or  impediment  will  be  thrown 
in  the  way  by  you  to  an  amicable  adjustment  of  all  our  con- 
cerns at  Newfoundland,  &c.,  and  the  moment 

[No.  5.     E.  B.  B.] 
you  return  home  you  will  find  me  prepared  to  make  a  final 
arrangement  and  settlement  of  all  things  between  us.     In 
the  mean  time,  I  remain,  &c. 

Joseph  Sofeh. 

"  Bills  drawn. 

No.  I,  in  favour  of  IVilliam  Ford,  14/.  1  Is. 

Then  follow  \2  other  bills,  making  a  total  of  156/.  18s.  1  J. 

'^  Bills  paid. 
No.  1,  William  Ford,  14/.  115. 
Then  follow  five  other  bills,  making  a  total  of  43/.  105.  \d. 
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1828.  *' Amount  of  bills  drawn £\56  \S     \ 

Amount  of  bills  paid     ......  43   10     1 


Henley 

V, 


SopcR.  Amount  of  bills  unpaid     .     .     .     j£\  13     8     0 

Addressed  to 

Mr.  Samuel  Henley, 

St.  John*Sy  Newfoundland." 


'*  To  the  Hon.  Richard  A.  Tucker,  Chief  Justice  of 
the  Island  of  Newfoundland. 
"  The  Memorial  of  Joseph  Super  humbly  sheweth, 

''  That,  in  the  month  of  June  last  past,  your  memorialist 
was  directed  by  the  Supreme  Court  to  furnish  Samuel 
Henley,  who  had  been  some  time  a  partner  with  your  me- 
morialist in  a  fishing  establishment  on  the  coasts  of  Labra- 
dor, with  a  statement  of  the  accounts  subsisting  between 
the  said  Henley  and  your  memorialist.  That,  accordingly, 
the  accounts  were  made  up  from  the  time  that  the  said 
Henley  was  last  in  England,  and  have  been  furnished  him. 
That  the  said  Henley^  about  ten  days  since,  furnished  your 
memorialist 

[No.  6.  E.  B.  B.] 
with  a  statement  of  his  accounts,  from  the  very  commence- 
ment of  the  co-partnernip  transactions,  which  your  memo- 
rialist is  not  prepared  to  go  into,  not  having  the  least  idea 
that  your  memorialist  would  have  met  accounts  which  bad 
been  closed  between  the  parties  in  the  spring  of  1820,  when 
the  said  Henley  was  in  England. 

**  Your  memorialist  therefore  prays  that  your  honors  will 
allow  him  time  to  procure  the  whole  of  the  accounts,  with- 
onit  which  your  memorialist  cannot  meet  the  said  Henley 
by  arbitration. 

"  And  in  duty  bound  will  ever  pray. 

Joseph  Soper." 

St.  John's,  Newfoundland, 
()0th  November,  1895. 
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■ 

•*  We,  the  undersigned  John  Boyd,  Patrick  Huie,  and         i828. 
Peter  Le  Mesurier,  of  St.  John's^  Newfoundland,  having 
been  duly  appointed  and  chosen  as  arbitrators  under  a 
rulj^  of  the  Supreme  Court  of  this  island,  in  a  case  some 
time  pending  therein  between  Samuel  Flefiley,  of  St.  John's 
aforesaid,  of  the  one  part,  and  Joseph  Soper,  of  Plymouth 
in  Great  Britain,  of  the  other  part,  touching  certain  differ- 
ences in  accounts  arising  from  a  copartnership  business, 
carried  on  mutually  between  the  said  parties  on  the  coast 
of  Labrador,  in  the  years  18 IB,  1819, 1820,  and  1821,  under 
the  firm  of  Soper  and  Henley,  have,  after  many  meetings, 
to  which  the  parties  concerned   or  their  attorneys  were 
cited,  and  as  full  an  investigation  into  the  matters  in  dis* 
pute  as  the  nature  of  things  would  admit  of,  at  length  come 
to  an  unanimous  agreement  in  this  complex  business  as 
follows : — That  we  the  said  arbitrators  do  find,  arbitrate 
and  award  the  said  Joseph  Soper  to  be  justly  and  truly 
indebted    to    the    said    Samuel   Henley   in    the    sum   of 
1133/.  125.  5d.  sterling  money;  reserving,  however,  to  the 
ssAd  Joseph  Soper  to  produce  accounts  (if  any  he  has)  within 
such  time  as  the  Court  may  direct  between  the  1st  day  of 
April,  1819,  and  the  l6th  day  of  March,  1820,  at  the  former 
of  which  dates  he  furnishes  an  account  closed  by  a  balance 
in  favour  of  Henley  of  196/.  \s,  \d.,  and  the  next  account 
from  him,  as  far  as  has  come  before  us,  commences  at  the 
latter  date,  say  1 6th  March,  1820,  in  which  the  first  item 
is  a  balance  to  the  debit  of  Henley  of  212/.  9^.  4c/.;  the 
8uni  of  these  differences,  say  408/.  I65.  bd,  sterling,  tq  be 
the  limits  of  any  future  discussion,  leaving  a  decided  sum 
of  725/.  2<.  sterling  to  be  paid  by  the  said  Joseph  Soper  to 
the  said  Samuel  Henley.     And  we  the  aforesaid  arbitrators 
do  further  award  and  decide  that  all  expenses  attending  this 
cause  of  arbitration  be  borne  mutually  between  the  two 
fX)ntending  parties,  each  one  half.    The  charge  made  by  the 
arbitrators  for  their  trouble  being  31/.  IO5.  sterling,  to  be 
equally  divided  amongst  them,  say  10/.  lOs.  sterling  each. 
'*  Given  under  our  hands  at  St.  John's,  Newfoundland, 

VOL.  II.  M 
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this  21st  day  of  January,  one  thousand  eight  hundred  and 

^^'-'y-""'  J.  Boyd. 

Pat.  HuiE. 

Pet.  Le  Mesurier.** 


'*  St.  John's,  Newfoundland,  26th  July,  1896. 

"  We  the  undersigned  arbitrators  and  umpire,  appointed 
to  investigate,  average  and  adjust  matters  of  account,  and 
other  differences,  subsisting  between  Samuel  Henley  and 
Joseph  Super  the  elder,  touching  their  late  partnership  con- 
cerns, after  having  carefully  and  attentively  heard  the  alle- 
gations of  the  parties,  and  inspected  the  accounts  and  other 
documents  laid  before  us,  as  also  examined  persons  on 
oath  respecting  the  said  matters  in  dispute,  do  award,  de- 
termine and  adjudge  that  Joseph  Soper  the  elder  is  justly 
indebted    to  Samuel  Henley  in  the  sum  of  608/.  Os,  2d, 

sterling. 

Pat.  HuiE, 

J.  Boyd, 

Pet.  Le  Mesurier,  Umpire. 


^Arbitrators. 


**  In  the  Supreme  Court,  Newfoundland. 

Samuel  Henley'^  Samuel  Henley,  of  St.  John's,  Newfound- 
V.  >     land,  mariner,  the  plaintiff  in  this  cause, 

Joseph  Soper.  j  maketh  oath  and  saith,  that  he  hath 
paid  to  the  arbitrators  appointed  for  adjusting  the  said 
cause  the  sum  of  18/.  ISs.  sterling,  and  to  John  Perkins, 
for  the  hire  of  rooms  occupied  by  the  said  arbitrators 
in  adjusting  the  same,  2/. 25.  lid.  sterling.  And  this  depo- 
nent further  saith,  that  in  preparing  and  arranging  the  part- 
nership accounts  between  deponent  and  the  said  defendant, 
he  was  necessarily  obliged  to  employ  an  accountant,  and 
that  accordingly  he  did  so  employ  George  Burton,  of  St. 
John's  aforesaid,  accountant;  and  that  the  said  George 
Burton,  for  arranging,  preparing  and  adjusting  the  said  ac- 
counts, and  for  his  attendance  on  the  arbitrators  to  explain 
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the  samey  hath  an  account  against  deponent  for  26/.  sterling; 
and  that  out  of  the  said  sum  of  26/.  he  hath  paid  the  said 
George  Burton  61.  1 1^.  9d,  sterling,  but  is  unable  to  pay 
the  remainder  for  want  of  funds,  but  hath  accepted  an  order 
for  the  balance  thereof.  And  this  deponent  further  saith 
that  the  Clerk  of  this  Court  hath  an  account  against  him 
for  2/.  2s.  sterling,  for  his  fees  in  the  said  cause,  which  he 
is  abo  unable  to  pay  for  want  of  funds. 

Samuel  Henley. 

Sworn  at  St.  John's,  Neiv-  '\ 

fbandland,  2d  July,  1837,  > 

before  J 

James  Blaikie,  yJcting  C.  S.  C* 
[No.  9.  E.  B.  B.] 

"  In  the  Supreme  Court  of  Newfoundland. 
Samuel  Henley  v.  Joseph  Soper. 

Plaintiff's  bill  of  costs.  £     t     d. 

Paid  George  Burton  for  examining  and  preparing 
the  accounts^  and  his  attendance  to  explain 
and  arrange  the  same,  under  the  directions  of 

the  arbitrators 26    0    0 

Paid  the  arbitrators  (second  award)      .     .     .     .   18  18     0 
Paid  John  Perkins  for  hire  of  room  for  arbitrators    2    2  11 

Paid  attorney's  fees lOlOO 

Paid  Geo.  Wm.  Busteed,  clerk  of  Supreme  Court, 

for  transcript  of  the  case 2     2    0 

59  12   11 
By  the  Judges,  deducted  from  attorney's  fees     .230 

c£56    9  11 

Let  the  defendant's  attorney  in  Court  attend  in  the 
Judges'  Chambers  to-morrow,  at  12  o'clock  in  the  fore- 
noon, to  shew  cause  why  the  several  charges  contained  in 
the  foregoing  accounts  should  not  be  taxed  and  allowed  to 
the  plaintiff.  By  order. 

James  Blaikie,  Acting  C.  S,  C." 

^  Judges'  Chambers, 
4th  July,  1827." 

M  2 


IG3 


1828. 


Henlly 

V, 

Soper. 
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"  Judges'  Chambers,  5th  July,  1897. 

"  Upon  hearing  of  the  parties,  the  Judges  of  the  Supreme 
Court  do  tax  the  plaintiffs  costs  at  the  sum  of  56/.  9^.  1  id, 
sterling.  By  order. 

James  Blaikie,  Acting  C.  S.  C* 
[No.  10.  E.  B.  B.] 


"  George  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  De* 
fender  of  the  Faith,  8cc.  8cc. 

To  the  Sheriff  of  Newfoundland  and  his  deputy 
and  deputies,  greeting. 
We  command  you  that  of  the  goods  and  chattels  of  Joseph 
SopeVy  within  your  bailiwick,  you  cause  to  be  made  a  cer- 
tain debt  of  608/.  Os,  2d,  sterling,  which  Samuel  Henley, 
lately  in  our  Supreme  Court  before  us  at  St.  John's,  reco- 
vered against  him  ;  also  o6L  9s,  1  Id.  sterling,  which  in  our 
same  Court  before  us,  at  St.  John's  aforesaid,  were  ad- 
judged to  the  said  Samuel  Henley ^  for  his  damages  which 
he  has  sustained  as  well  on  occasion  of  the  detention  of 
the  said  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  Joseph  Soper 
is  convicted,  as  appears  to  us  of  record:  and  have  that 
money  before  us  at  St.  John's  the  19th  day  of  July  instant, 
to  be  rendered  to  the  said  Samuel  Henley  for  his  debt  and 
damages  aforesaid ;  and  have  then  there  this  writ. 

Witness,  the  Hon.  Richard  Alexander  Tucker,  Esq* 
our  Chief  Judge  of  our  Supreme  Court  of  Newfoundland, 
this  6th  day  of  July,  in  the  eighth  year  of  our  reign. 

By  the  Court. 
James  Blaikie,  Acting  C.  5.C." 

"  The  within  named  Joseph  Soper  hath  not  any  goods  or 
chattels  in  my  bailiwick,  whereof  I  can  cause  to  be  levied 
the  debt  and  damages  within  mentioned,  or  any  part  thereof. 

A.  HoGSETT,  D.  Sluriffr  . 

"  19th  Julv,  1827." 

[No.  11.  E.  B.  B.] 


Henley 

V. 
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Upon  this  evidence  it  was  objected  that  this  judgment         is^B. 
being  in  the  nature  of  a  decree  of  a  court  of  equity,  would 
not  raise  an  assumpsit,  and  that  the  authority  of  the*defend- 
aot*s  son  was  not  sufficient  to  support  the  award  on  which        Soper. 
the  decree  was  founded.     These  objections  being  overruled 
by  the  learned  Judge,  a  verdict  was  found  for  the  plaintiff. 

Wilde,  Serjt.  now  moved  to  enter  a  nonsuit.  In  Car- 
penter  v.  Thornton  (a)  it  was  held  that  an  action  at  law 
would  not  lie  upon  a  decree  for  a  specific  sum  of  money, 
founded  on  equitable  considerations.  A  foreign  judgment 
is  only  prima  Jacie  evidence  of  a  demand,  the  grounds  of 
which  the  Courts  may  look  into.  Now  here  it  does  not 
appear  that  the  reference  upon  which  the  judgment  pro- 
ceeds was  with  consent  of  parties.  [Baylet/,  J.  The  Court 
does  not  set  aside  the  first  award  absolutely :  must  it  not 
be  taken  to  have  been  by  consent?]  This  document,  which 
is  called  a  judgment,  must  be  looked  at  not  as  a  judgment 
founded  on  an  award,  but  as  a  decree  ordering  the  pay^ 
ment  of  the  balance  of  a  partnership  account.  It  was 
immaterial  through  whose  agency  the  balance  was  obtained. 
It  is  very  doubtful  whether  there  was  any  authority  to  refer 
at  all.  The  power  of  attorney  was  not  produced,  though 
it  was  proved  out  of  the  mouth  of  the  party  that  such  a 
power  existed.  It  no  otherwise  appeared  than  by  the  let- 
ters. By  appointing  an  arbitrator^  the  defendant's  son 
created  a  greater  power  than  he  himself  possessed ;  an 
irrevocable  power  of  binding  the  principal  at  all  events. 
The  power  of  attorney  does  not  constitute  the  son  an  agent 
for  such  a  purpose.  A  person  is  not  permitted  to  acknow- 
ledge his  own  deed  in  Court.     Johnson  v.  Mason  {b). 

Lord  Tenterden,  C.  J. — I  think  this  verdict  is  right. 
This  is  an  action  founded  upon  the  decree  of  a  colonial 
court,  which,  in  substance,  was  given  for  the  balance  of  an 

(a)  3  B.  &  A.  52.  Abmlom  v.  Andertorty  3  Leonard, 

(6)  1  Esp.  N.P.C.  89.  And  see      84;  Call  v.  Dunning,  4  East,  53. 
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1898.  account.  There  is  a  great  difference  between  colonial 
courts  and  the  courts  of  this  country.  The  former  cannot 
enforce  their  own  decrees  here.  A  court  of  equity  in  this 
country  can  enforce  its  decrees,  and  therefore  requires  no 
interference  of  courts  at  law.  There  is  also  a  great  difference 
in  the  course  of  proceedings  between  the  colonial  courts 
and  the  courts  of  this  country.  In  the  colonial  courts  a 
party  must  make  out  the  substance  of  his  claim,  but  is  not 
tied  down  to  matters  of  form.  So  in  proceedings  before 
the  Privy  Council.  Not  one  colonial  judgment  in  fifty 
would  stand  if  strict  regularity  in  the  proceedings  were 
required.  In  Carpenter  v.  Thornton  the  Court  expressed 
itself  with  a  good  deal  of  caution.  The  judgment  of  the 
Court  there  was  founded  on  the  special  circumstances  of 
the  case :  there  was  no  definite  sum  there.  We  did  not 
say  that  an  action  would  not  lie  where  the  subject-matter 
of  the  judgment  was  not  cognizable  in  our  courts  of  law. 
If  a  partnership  account  is  settled,  and  a  balance  ascer- 
tained, an  action  will  lie  (a).  This  was  a  proceeding  on  a 
petition  to  dissolve  a  partnership.  The  first  award  could 
not  be  set  aside  without  the  consent  of  the  parties. 

Bayley,  J. — 1  am  of  the  same  opinion.  The  case  of 
Carpenter  v.  Thornton  does  not  decide  anything  here. 
There  can  be  no  doubt  that  if  partners  choose  to  settle 
the  account  between  themselves,  an  action  will  lie.  Can  it 
make  any  difference  that  it  is  settled  by  the  authority  of  a 
court  ? 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  refused. 

(a)  Fo$ier  v.   Allansou^  Q  T.  R.  479;    Rachiraw  v.   Imbery   Holt, 
N.  P.  C.  368. 
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1828. 

BowEN  and  others  v.  Fox  and  others. 

1  HIS  was  an  action  upon  the  case  for  an  alleged  wrong-  «  You  will  be 

ful  disposal,  by  the  defendants,  of  the  certificate  of  the  P^^^sed  to  re- 

,  .  .     ,  ceivethe  regis- 

registry  of  a  ship  belonging  to  the  plaintiffs.     The  plead-  ter  of  the  brig 

ings  were  special;  but  it  is  unnecessary  to  set  them  out,  ^Jjich^ii^a- 
the  only  question  before  the  Court  being  whether  a  certain  close,  and 
document,  tendered  in  evidence  on  the  part  of  the  plaintiffs,  jn  your  hands 

was  or  was  not  admissible  without  an  agreement  stamp.  ?*  a  security 
mi  •  •>  T  .  *^    for  the  pay- 

The  cause  was  tried  before  Gaselee,  J.,  at  the  last  assizes  mentofall 

for  the  county  of  Cornwall (a),when  the  case  was  lliis.     The  ^^'"a"^^  ^"^ 
•'  _^  -"  charges  on  ac- 

plaintiffs  were  merchants  in  London,  and  owners,  and  one  count  of  the 
of  them  captain  of  the  brig  Gratitude,  of  that  port.    The  ^\^^f.Q  ^[^^  ^J^^ 
defendants  were  merchants  at  Falmouth.      In  February,  ^^^"  *"  |hi« 

1  .  •         T^  •        •  port,  and 

1824,  the  brig  put  into  Falmouth  in  distress,  and  the  cap-  which  I  hope 

tain,  being  in  want  of  money,  applied  to  the  defendants  for  ?'"|  °®  ^a'**" 
an  advance,  proposing  to  deposit  with  them,  as  a  security,  you,"  is  not 
the  certificate  of  the  brig's  registry.     In  order  to  prove  this  evidence  In  an 
part  of  the  case,  the  following  letter,  signed  by  one  of  the  action  by  the 
plaintiffs,  the  captain  of  the  brig,  and  addressed  to  the  de-  ^.^^  possession 

fendants,  was  tendered  in  evidence : —  of  the  register, 

without  an 

'*  Messrs.  G.C.  &  R.  W.  Fox  &  Co. — Gentlemen, — You  agreement 
will  be  pleased  to  receive  the  register  of  the  brig  Gratitude,  *^*"™P- 
which  I  inclose,  and  which  I  lodge  in  your  hands  as  a  se- 
curity for  the  payment  of  all  demands  and  charges  on 
account  of  the  said  vessel,  since  she  has  been  in  this  port, 
and  which  I  hope  will  be  satisfactory  to  you :  the  cost  and 
expense  on  account  of  my  being  arrested,  please  to  state 
the  same,  and  charge  to  my  account.  John  Bowen/' 

It  was  objected,  on  the  part  of  the  defendants,  that  this 
letter  amounted  to  an  agreement,  and  required  an  agree- 
ment stamp,  which  it  had  not.  The  learned  Judge  being 
of  that  opinion,  rejected  the  letter,  and  the  plaintiffs,  not 
being  able  witliout  it  to  launch  their  case,  were  nonsuited. 

(a)  Counsel  for  the  plaintiff,  Mcrezccthtr,  Seijt,  and  Coleridge;  for 
the  defendant,  Wilde,  Serjt.,  and  Tollitt, 
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1828.  Merewether,  Serjt.,  moved  for  a  rule  nisi  to  set  aside  the 

nonsuit,  and  for  a  new  trial.  The  letter  in  question  did 
not  amount  to  an  agreement^  and  was  admissible  in  evi- 
dence without  a  stamp.  It  could  not  have  been  declared 
upon  as  an  agreement  between  the  parties,  for  it  was  signed 
by  only  one  of  them.  In  Edgar  v.  Blick  (a)  it  was  held 
that  the  plaiutiff,  having  signified  by  a  printed  prospectus 
the  terms  on  which  he  undertook  to  introduce  applicants 
to  partnerships  or  situations,  might,  in  an  action  against 
one  who  had  employed  him  for  those  purposes  under  a 
parol  agreement,  read  the  printed  prospectus  to  shew  what 
the  terms  were,  although  it  was  not  stamped.  And  in 
Drant  v.  Broione  (6),  where  a  proposal  was  made  in  writing 
by  the  plaintiff  to  let  a  piece  of  land  to  the  defendant  on 
certain  terms  contained  in  a  written  agreement  previously 
made  between  the  plaintiff  and  a  third  person;  and  the 
plaintiff  afterwards  agreed  by  parol  that  the  defendant 
should  have  the  land  upon  the  terms  proposed ;  it  wad 
held,  in  an  action  for  the  breach  of  the  agreement,  that  the 
original  proposal  was  receivable  in  evidence  without  a 
stamp.  Upon  these  authorities  it  is  submitted  that  the 
document  in  this  case  was  receivable. 

Lord  Tenterden,  C.J. — Both  the  cases  cited  arc  dis- 
tinguishable from  the  present.  In  the  first.  Lord  El/en- 
borough  admitted  the  prospectus  because  it  was  "  not 
evidence  of  the  agreement  itself,  but  had  performed  its 
office  before  the  parol  agreement  was  entered  into ;''  and 
in  the  latter  the  agreement  between  the  plaintiff  and  the 
third  party  was  produced  properly  stamped,  and  the  plain- 
tiff's case  was  made  out,  independently  of  the  unstamped 
document.  Here  the  letter  in  question  was  the  only  evi- 
dence of  the  terms  upon  which  the  certificate  was  to  be 
deposited  with  the  defcndant.s,  which  forms  an  essential 

(«)  1  Stark.  N.  P.  C.  164.     But  (/»)  5  D.  &  R.  582  ;  3  B.  &  C. 

see  ]\  if /turns  v.  Slougklon,  2  Stark.      6(55. 
N.P.C.  202. 
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distinction.     1  am  of  opinion  that  the  learned  Judge  was         1828. 
right  in  considering  the   letter  inadmissible   without  an 
agreement  stamp,  and  therefore  that  we  ought  not  to  grant 
the  rule  prayed  for. 

The  other  Judges  concurred. 

Rule  refused  {a). 

(a)  See  Peering  v.  Duke,  ante,  121,  and  tlic  cases  there  cited. 


Lady  le  Tleming  v.  Simpson. 

Upon  the  second  (a)  trial  of  this  cause  at  the  last  assizes  Copvhold 
for  the  county  of  Westmoreland  {/)),  before  Ilullock,  B.,  |n"o\n\tc?ent 
in  order   to  shew   a  customary  right  in  the   manor   for  witnesses  to 

I  .  -  .  1         •     1         /•  •  •  1  prove  a  right 

the  customary  tenants  to  take  tmiber  for  repans  without  within  the 

the  assignment  of  the  lord,  the  defendant's  counsel  pro-  manor  for  *he 
°  "^        copyholders  to 

posed  to  call  customary  tenants  of  the  same  manor  to  sup-  take  timber 
port   the  alleged  right.      But  it  being  objected  that  the  ^^^^1^^^^' 
witnesses  tendered  were  incompetent  on  the  score  of  in- 
terest, their  evidence  was  rejected,  and  a  verdict  was  found 
for  the  plaintiff. 

Blackbnrfie  now  moved  for  a  new  trial,  contending  that 
the  evidence  of  the  customary  tenants  had  been  improperly 
rejected.  The  witnesses  were  not  liable  for  the  costs  of 
the  action^  and  were  therefore  not  interested  in  the  event 
of  the  suit.  Nor  could  this  record  have  been  used  for  or 
against  them.  [Lord  Tenterden,  C.  J.  That  would  be  so 
upon  reading  the  record  alone ;  but  the  generality  of  the 
record  might  be  explained  by  parol.  Littledale,  J.  If  it 
had  been  pleaded  that  all  customaiy  tenants  have  the  right, 

(a)  See  the  account  of  the  pro-  (6)   Counsel  for  the  plaintiff, 

ceedings  on  the  first   trial,  ante,      Courtney  and   AgUonbtf;  for  the 
vol.  i.  269.  defendant,    BlacHurnc     and    T. 

Clurkson. 


Lady  le 
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you  admit  that  the  witnesses  would  have  been  incompetent. 

Holroyd,  J.  In  tenant-right  estates  the  freehold  is  in  the 
Fleming  lord.  Lord  Tenterden,  C.  J.  If  the  estate  passes  by  sur- 
Q    ^'  render,  it  must  be  taken  that  the  freehold  is  in  the  lord.] 

Rule  refused  (a), 
(a)  As  to  the  customary  freehold  tenure,  vide  antCf  vol.  i.  269  (c). 


Garden,  Widow,  v.  Burford. 

Where  an  ex-  ASSUMPSIT  for  goods  sold  and  delivered.  The  parti- 
diction  is  given  culars  of  the  plaintiff's  demand  delivered  under  a  judge's 

to  a  Court  of  order  were  46/.  IO5.  for  the  value  of  ten  loads  of  hay,  and 
Requests  over  ^,    ,       -  •,,        1        ,••!»•  •  /. 

debts  not  ex-    ^«-  4^*  f^r  Expenses  paid  by  the  plamtiti  m  respect  of  a 

ceeding  5/.,       summons  of  the  Court  of  Requests  against  the  defendant. 

withanexcep-  . 

tian  of  actions  The  plaintiff's  attorney  verbally  stated  at  the  time  these 

of  an  acwlunt  P*'"tic**'8'"8  were  delivered,  that  the  plaintiff  was  seeking  to 
originally  ex-  recover  the  value  only  of  one  load  of  hay  which  was  unpaid 
sum   a  party     ^^^>  amounting  to  4/.  145.,  and  the  expenses  occasioned  by 

who  sells  seve-  t|,e  summons.     The  defendant  having  suffered  judgment 

ral  articles  ... 

which  the  ven-  by  default,    a  writ  of    inquiry   was  executed,    when   the 

dee  treats  as  damages  were  assessed  at  4/.  1 15.  9^.,  as  the  value  of  the 
torming  parts  ® 

of  one  ac-  one  load  of  hay.  By  5  Geo.  3,  c.  8,  intituled,  "  An  Act 
in  the  superior  ^^^  ^^^  more  easy  and  speedy  Recovery  of  Small  Debts 
Courts,  though  within  the  Hundreds  of  Blackheath,  of  Bromley  and  Beck- 
of  the  account  cuham^  of  Rokesley  Otherwise  Ruxley,  and  of  Little  and 

have  been  sa-    Less-Ness,  in  the  County  of  Kent,"  a  court  of  justice  is 

tisned  except  , 

the  last,  which  constituted  by  the  name  of  "  The  Court  of  Requests  for 

does  not  ^^^^  Hundreds  of  Blackheath.  Bromley,  and  Beckenham, 

amount  to  5/.  '  "^       ^ 

of  Rokesley  otherwise  Ruxley^  and  of  Little  and  Less- 
Ness,  in  the  County  of  Kent,"  giving  power  and  authority 
to  commissioners  to  hear  and  determine  causes  where  the 
debt  or  debts  do  not  exceed  405.  By  47  Geo.  3,  c.  4,  the 
jurisdiction  is  extended  to  debts  not  exceeding  5l, ;  and  it 
is  enacted;  that  if  any  action  or  suit  shall  be  commenced 
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in  any  of  his  majesty's  courts  of  record  at  Westminster,  for 
any  debt  not  exceeding  51, ,  and  recoverable  by  virtue  of 
those  acts  in  the  said  Court  of  Requests,  then  and  in  every 
such  case  the  plaintiff  or  plaintiffs  in  such  action  or  suit 
shall  not,  by  reason  of  a  verdict  for  him,  her,  or  them,  or 
otherwise,  have  or  be  entitled  to  any  costs  whatsoever. 
Both  the  plaintiff  and  the  defendant,  at  the  time  of  the 
commencement  of  the  action,  resided  within  the  jurisdic- 
tion of  the  Court  of  Requests,  and  the  defendant  was 
liable  to  be  summoned  thereto.  Early  in  this  term^  Camp- 
bell,  for  the  defendant,  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why,  upon  payment  of  the  sum  of 
4/.  lis.  Qd.,  the  amount  of  the  damages  in  this  cause, 
without  costs,  all  proceedings  should  not  be  stayed,  with  a 
stay  of  proceedings  in  the  mean  time.  The  plaintiff's 
affidavits,  in  answer  to  this  application,  disclosed  the  fol- 
lowing facts: — Jones f  the  manager  of  the  plaintiff's  farm, 
applied  to  the  defendant,  in  January  last,  for  payment  of 
the  balance  of  the  account  for  hay,  when  defendant  said  to 
Jones  that  it  would  be  better  for  him  to  apply  to  the  com- 
missioners of  the  Court  of  Requests  at  Greenwich  for  a 
summons  against  him  the  defendant,  and  stating  that  such 
proceeding  would  be  the  least  expensive  mode  of  settling 
the  matter  in  dispute  between  the  plaintiff  and  the  defend- 
ant. Jones  accordingly  obtained  a  summons,  which  the 
defendant  neglected  to  attend;  whereupon  the  commis- 
sioners issued  an  order  for  his  attendance.  The  defendant, 
having  attended  in  obedience  to  this  order,  told  the  com- 
missioners that  they  could  not  take  cognizance  of  the  debt, 
as  it  was  the  balance  of  an  account  amounting  to  46/. 
This  objection  being  persisted  in,  the  commissioners  de- 
clined to  interfere.  At  the^execution  of  the  writ  of  inquiry 
the  delivery  of  each  of  the  tons  of  hay  was  contested  by 
the  defendant,  and  proved  by  the  plaintiff. 
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Garden 
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BURFOHD. 


Bushy  for  the  plaintiff.     By  the   13th  section  of  the 
statute,  actions  for  the  balance  of  an  account  where  the 
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debt  originally  exceeded  5/.,  are  expressly  excepted.  At 
the  execution  of  this  writ  of  inquiry  the  plaintiff  proved 
the  full  amount  of  her  demand,  and  the  defendant  v/as 
permitted  not  only  to  give  evidence  of  payments,  but  even 
to  prove  a  set-off,  in  reduction  of  the  plaintiff's  claims 
Having  taken  the  objection  before  the  commissioners,  it  is 
most  unreasonable  that  he  should  now  turn  round  and 
insist  that  the  Court  of  Requests  was  the  only  proper 
tribunal. 


Campbell,  contii^.  This  is  not  an  action  for  the  balance 
of  an  account,  but  for  the  price  of  one  load  of  hay,  the 
value  of  which  did  not  exceed  5/.  When  the  defendant 
made  the  statement  in  the  Court  of  Requests,  there  was 
nothing  to  shew  but  that  the  action  might  have  been  for 
the  balance  of  an  account.  But  in  this  Court  the  action 
is  specifically  brought  for  the  price  of  one  load  only. 

Lord  Tenterden,  C.  J. — Upon  all  the  evidence  this 
action  was  brought  for  the  balance  of  an  account. 

Rule  discharged  with  costs  (a). 

(a)  And  see  Porter  v.  Philpot,  14  East,  344;  Harsant  v.  Larkitiy 
3  B.  &  B.  257  ;  Comforth  v.  Lowcock,  antCy  vol.  i.  321. 


The  King  v.  The  Inhabitants  of  Uske. 

Where  an  ap-  XWO  justices,  T.A.W,  and  J.  B,  D.,   by  their  order, 
peal  against  an  removed  James  Letois,  his  wife  and  family,  from  the  town 

order  of  remo-  ^  '  . 

val  is  adjourn-  of  Uske,  in  the  county  of  Monmouth,  to  the  parish  of 

ground  of  the  Llangwm  Usha,  in  the  same  county.  An  appeal  against 
justices  being    this  order,  by  the  parish  of  Llangwm  Usha,  came  on  for 

ed,  this  Court  hearing  at  the  Easter  sessions,   1827>  at  which  «7.  B.  D. 

will  not  grant 

a  certiorari,  for  the  purpose  of  quashing  the  order  of  removal  and  the  order  of  adioura- 
ment,  upon  affidavits  shewing  that  the  apparent  equality  of  votes  was  occasioned  by  the 
vote  of  a  magistrate  who  was  a  rated  inhabitant  of  the  respondent  parish,  and  had 
joined  in  making  the  order  of  removal. 
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presided  as  chairman.     The  Court  being,  with  the  excep- 
tion of  J.  JB.  D.,  unanimousiy  of  opinion  that  the  respon-     j^  Kisq 
dents  had  failed  in  proving  a  settlement  in  the  parish  of  v. 

UsKE 

Llangwm  Usha,  quashed  the  order;  but  on  the  application 
of  respondent's  counsel,  and  at  the  request  of  the  chair- 
man (a),  reserved  a  case  for  the  opinion  of  this  Court. 
J.B.D.  was  a  rated  inhabitant  of  Uske.  The  case  so  re- 
served was  by  this  Court  sent  back  to  the  Court  of  Quarter 
Sessions,  and  the  appeal  was  re-heard  at  the  last  Epiphany 
sessions,  when  the  appellants  admitted  a  prima  Jacie  set- 
tlement in  their  parish  (Llangwm  Usha),  and  relied  upon 
a  subsequent  settlement  in  Uske.  Upon  this  occasion 
J.  B,  D.  and  three  other  magistrates  were  present,  and  the 
Court  being  equally  divided,  the  case  was  adjourned  to 
the  following  (Easter)  sessions.  Before  these  sessions 
arrived  (b),  the  appellants  obtained  a  rule  nisi  for  a  certio- 
rari to  remove  into  this  Court  the  original  order  of  removal, 
and  all  orders  of  sessions  made  thereon,  "  in  order  that  the 
order  of  removal,  and  also  an  order  of  sessions  for  adjouni- 
ing  the  hearing  of  the  appeal  against  the  same  order,  may 
be  quashed."  At  the  Easter  sessions  the  appellants,  resting 
upon  their  rule  nisi  for  a  certiorari,  refused  to  enter  upon 
the  case,  and  the  order  of  removal  was  confirmed. 

Russell,  Serjt.y  and  IVatson,  now  shewed  cause  against 
the  rule.  In  The  King  v.  Yarpole  (c),  it  was  decided  that 
justices  rated  to  the  relief  of  the  poor^  and  either  of  two 
contending  parties,  have  no  right  to  vote.  But  in  I'he  King 
V.  The  Justices  of  Leicestershire  (d),  the  Court  refused  to 
grant  a  mandamus  to  the  justices  at  sessions  to  re-hear  an 
appeal  against  an  order  of  removal,  after  judgment  given 
by  them  and  entered  by  the  clerk  of  the  peace,  upon  the 
ground  that  the  justices  were  equally  divided,  and  that  the 
judgment  was  entered  by  mistake,  instead  of  an  adjourn- 
ment of  the  appeal.     So,  in  The  King  v.  The  Justices  of 

(fl)    Rex   V.  GudderufgCy    cited         (c)4T.  R.  71. 
poit,  174.  (d)  1  M.&  S.  44*2. 

(6)  H.T.  1898 
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1828.        MonmoutJishire  (a),  a  mandamus  was  refused,  where,  upon 

^"^^^^^^      an  appeal  against  an  order  of  removal,  the  justices  were 

,;.  equally  divided  upon  a  question  of  fact,  but  the  Court  of 

UsKE.        Quarter  Sessions,  thinking  that  it  lay  on  the  respondents 

to  establish  their  case  to  the  satisfaction  of  a  majority  of 

the  Court,  quashed  the  order.     So  here  the  Court  will  not 

interfere.     Even  in  The  King  v.  Yarpole,  the  Court  said 

they  could  not  interfere  with  an  original  order.     That  part 

of  the  rule,  therefore,  cannot  be  made  absolute. 

Campbell  and  Maule,  contrsl.  It  is  not  meant  to  be 
contended  that  this  Court  sits  as  a  court  of  error  upon 
appeal  cases;  but  here  the  Court  of  Quarter  Sessions  acted 
without  jurisdiction,  as  well  as  contrary  to  all  law  and 
justice.  [Lord  Tenterden,  C.  J.  They  had  jurisdiction  to 
adjourn.]  It  is  submitted  that  they  had  not,  and  that  the 
case  must  be  considered  as  if  J.  B,  D.  had  not  been  pre* 
sent,  his  vote  being  doubly  bad,  as  the  removing  magis- 
trate, and  a  rated  inhabitant  of  Uske.  [Lord  Tenterden, 
C.  J.  How  can  we  inquire  whether  the  order  for  the  ad- 
journment was  properly  made  F]  In  the  Foxham  tithing 
case  (h),  an  order  of  sessions  was  quashed  because  it  con- 
cerned one  of  the  justices  who  joined  in  making  the  order, 
and  whose  name  appeared  in  the  caption ;  and  in  The  King 
V.  Gudderidge  (c),  it  was  held  that  a  rated  inhabitant  could 
not  vote  either  on  the  decision  of  an  appeal  or  on  an  ap- 
plication for  a  case  for  the  opinion  of  the  Court.  That 
case  also  shews  that  the  Court  has  power  to  inquire  into 
these  matters  by  affidavit.  By  the  principles  of  the  common 
law,  an  interested  party  would  have  no  power  to  vote; 
and  the  statute  of  l6  Geo,  2,  c.  18,  removes  the  disability 
only  in  certain  cases.  The  order  was  therefore,  in  fact^ 
quashed,  and  the  clerk  ought  so  to  have  entered  it.  If  ten 
to  one  had  voted  in  favour  of  quashing  the  order,  and  it 
had  been  so  entered,  and  the  Court  had  afterwards  ad- 

(a)  7  D.  &  R.  334;  4  B.  &  C.  (6)  2  Salk.  C07. 

844.  (c)8D.&R.217;5B.&C.459. 
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joarned  the  appeal^  such  an  adjournment  would  have  been 
void.  Then  it  is  iniinateriai  whether  the  clerk  went  through 
the  form  of  making  the  entry,  and  it  may  be  made  nunc 
pro  tunc.  The  identity  of  the  party  interested  could  never 
appear  upon  the  face  of  the  proceedings,  that  must  be 
supplied  by  averment.  So  if  the  party  voting  were  no 
justice.  In  this  case,  as  in  that  before  Lord  Holt  {a),  the 
name  of  J.  D.  D,  ought  to  appear  in  the  caption.  In 
ITie  King  v.  Yarpole,  the  difficulty  was,  that  the  Court 
then  supposed  that  it  had  no  authority  to  quash  an  order ; 
but  the  case  would  not  be  considered  now  as  law  in  that 
respect. 

Lord  Tenterden,  C.  J. — This  rule  must  be  discharged. 
I  do  not  intend  to  give  any  sanction  to  a  magistrate's  voting 
in  cases  where  he  has  a  personal  interest — such  a  course  is 
not  consistent  with  the  due  administration  of  justice.    The 
ground  of  the  present  application  is,  that  the  Court  were 
divided  in  fact,  but  that  in  law  two  voted  against  one.     It 
has  been  determined  that  this  Court  cannot  take  upon 
itself  the  functions  of  a  court  of  error.     It  has  been  argued 
that  the  Court  had  no  jurisdiction  to  adjourn.    This  argu- 
ment assumes  that  there  had  been  a  previous  order  to 
quash  the  order  of  removal ;  no  such  order  had  been  made, 
in  point  of  fact;  but  it  is  insisted  that  such  an  order  ought 
to  have  been  made.     It  is  said,  that  in  The  King  v.  Gud- 
deridge  this  Court  did  interfere ;  but  there  we  interfered, 
not  to  remove  the  proceedings,  but  to  quash  our  own  writ. 
The  quesdon  there  was,    whether  our  own  writ  should 
stand ;  and  we  could  not  allow  it  to  remove  an  order  under 
auch  circumstances. 

The  other  Judges  .concurred. 

Rule  discharged,  without  costs. 

(/i)  Fujham  tithing  case,  ubi  suprd. 
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Dancaster  V,  IIewson. 

Statement  in  OASE.  The  declaration  stated,  that  the  plaintiff  being  a 
"*I  wTl^d  "'  person  of  good  character,  8cc.  defeudant>  contriving  to  injure 
best  to  trans-  plaintiff,  and  to  cause  it  to  be  suspected  and  believed  that 
l^s  bcen'work-  p'aintiff  had  been  guilty  of  theft,  and  to  subject  him  to  the 
ing  tornie  pains,  &c.  in  a  certain  discourse  which  defendant  had  in 
and  has  been  ^l^e  presence  of  one  John  Sanders,  falsely,  wickedly,  and 
mbbinij  mc  all  nialiciously,  spoke  and  published  of  and  concerning  plain- 
Proof,  '*  He  tiff,  the  false,  scandalous,  malicious  and  defamatory  words 
for* me  some  following ;  that  is  to  say,  "  Dancaster  (meaning  plaintiff) 
time, and  has  is  a  damned  rogue  and  a  rascal;  I  (meaning  defendant) 
ally  robbiuir      h^^^^  heard  he  (meaning  plaintiff)   intends  to  set  up  in 

'"<^i""T^^*^»  business  against  me  (meaning  defendant) ;  and  I  (meaning 
no  vanance.        ,   ^      i  -n    i  /  •        i   r      i       » 

A.  obtains  a  defendant)  will  do  my  (meanmg  defendant  s)  best  to  trans- 

warranL  to  p^j.^  j^j^jj  (meaning  plaintiff),  as  he  (meaning  plaintiff)  has 
house  of  B,  been  working  for  me  (meaning  defendant)  some  time,  and 
pecked  to  be''  '^^®  hcQw  robbing  me  (meaning  defendant)  all  the  time, 
stolen,  and  in  though  to  what  extent  I  (meaning  defendant)  do  not  know; 
the  officer  to  ^^  (meaning  plaintiff)  has  also  taken  steel  from  me  (mean- 
execute  the  Jug  defendant)  to  make  tools  with,  and  has  made  tools  for 
warrant,  .  .  .  .  , 
tells  him  that  his  (meaning  plaintiff  s)  own  use,  when  he  (meaning  plain- 

j?*  .^ii' Id  ^'^^  ought  to  have  been  employing  himself  (meaning  plain* 
not  a  privileg-  tiff)  for  me  (meaning  defendant)."  The  declaration  also 
cation  '    contained  a  count,   charging   the  defendant  with   having 

maliciously,  and  without  any  probable  cause,  preferred  a 
charge  of  felony  against  the  plaintiff  before  a  justice  of  the 
peace,  who  thereupon  issued  his  warrant,  under  which  the 
plaintiff  was  taken  into  custody.  Plea,  first,  the  general 
issue;  secondly,  to  the  count  in  slander,  that  defendant 
did,  on,  8cc.,  at,  &c.,  feloniously  steal,  8cc.,  certain  goods 
and  chattels  of  defendant,  to  wit,  &c.;  wherefore  defend- 
ant afterwards,  at  the  said  several  times,  &c.,  did  speak  and 
publish,  &c.,  as  he  lawfully  might  for  the  cause  aforesaid. 
Replication,  de  injuria  sua  propria  absque  tali  causa.  At 
the  trial  before  Litfledale,  J.,  at  the  last  spring  assizes  for 
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the  city  and  county  of  the  city  of  Exeter  (a),  Sanders^  the 
officer  by  whom  the  plaintiff  was  taken  into  custody,  proved, 
that  while  he  was  proceeding  with  the  defendant  to  search 
the  plaintiff's  house  under  the  warrant,  the  defendant,  who 
seemed  very  warm,  said,  "  that  Dancaster  had  worked  for 
him,  and  had  been  continually  robbing  him;  that  he  was 
now  about  to  set  up  in  business  against  him;  that  he  had 
some  property  at  Southampton;  and  that  he  would  trans- 
port him^"  or ''  that  he  deserved  to  be  transported/'  It  was 
objected,  that  the  words  proved  are  introduced  into  the 
decfauntion  only  as  a  reason  for  the  intention  expresised, 
and  not  by  way  of  direct  assertion.  The  learned  Judge 
refused  to  nonsuit  the  plaintiff,  but  gave  the  defendant 
leave  to  move,  if  in  the  result  it  should  become  necessary* 
The  jury  found  a  verdict  for  the  defendant  upon  the  last 
count,  and  for  the  plaintiff  upon  the  first  count,  both  upon 
the  general  issue  and  the  justification,  with  forty  shillings 
damages. 

£•  Lowes,  Serjt.,  now  moved  to  enter  a  nonsuit,  accord- 
ing to  the  liberty  reserved.  The  words  laid  in  the  decla- 
ration were  not  proved,  and  they  were  spoken  on  a  privi- 
leged occasion.  The  latter  point  is  a  most  important  one. 
The  words  spoken  evidently  had  reference  to  the  charge 
which  had  been  made  (b).  [Bayleif,  J.  The  words  do  not 
point  to  a  description  of  the  goods  for  which  the  warrant 
directed  the  officer  to  search.]  Secondly,  The  words  laid 
vrere  not  proved.  Though  words  used  by  way  of  alleging 
a  reason  are  sufficient  to  maintain  an  action,  yet  they  must 
be  so  stated  in  the  declaration.  In  Walters  v.  Mace{c),  the 
words  charged  were,  **  this  is  my  umbrella,  he  stole  it  from 
my  back  door:"  the  words  proved  were,  "it  is  my  umbrella, 
and  he  stole  it  from  my  back  door :"  and  the  Court  discharged 


(a)  Counsel  for  the  plaintitif, 
WUdcy  Serjt,  and  Manning;  for 
the  defendant,  Merewether  and  E, 
LmoeMy  Serjts. 

(&)  As  to  the  point  of  privilege, 


vide  Ihmman  v.  Biggy  1  Campb. 
269,  n. 

(c)  2  B.  &  A.  756.    And  see  1 
Chit.  Rep.  507.  S.C. 
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ei  rule  for  settiDg  aside  the  nonsuit,  on  the  ground  that  the 
words  laid  purported  to  be  spoken  of  something  present; 
whereas  the  word  "  it,"  which  is  ambiguous,  and  may  be 
spoken  of  a  thing  present  or  absent,  appeared  by  the  evi- 
dence to  have  been  used  respecting  an  umbrella  which  was 
in  the  plaintiff's  house,  while  the  conversation  took  place 
at  the  defendant's. 


Lord  TsNTERDEN,  C.  J. — I  am  of  opinion  that  in  this 
ease  there  ought  to  be  no  rule.  Tlie  words  stated  in  the 
declaration  amount  to  a  positive  allegation  that  the  plaintiff 
had  robbed  the  defendant.  The  other  question  was,  whe- 
ther the  words  were  spoken  on  an  occasion  in  which  the 
defendant  was  privileged  in  using  them ;  and  I  think  that, 
under  the  circumstances,  the  defendant  was  not  at  liber^ 
to  accuse  the  party  of  robbing  him. 


The  other  Judges  concurred. 


Rule  refused. 


A  direction  to 
an  agent  to 
pay  over  the 
proceeds  of  a 
sale,  is  not  re- 
vocable, if 
founded  upon 
a  valuable 
consideration. 


Metcalfe  v.  Clough. 

Assumpsit  for  money  had  and  received.  At  the  trial 
at  the  last  assizes  for  the  county  of  York,  before  Bayley,  J., 
it  appeared  that  the  estate  of  T.  C,  which  was  in  mort- 
gage to  the  plaintiff,  being  advertised  for  sale  by  the  plain- 
tiff, the  following  letter  was  written  by  T.  C.  to  the  defend- 
ant:— "  I  the  undersigned  T»  C.  authorize  and  empower 

Clough  to  enter  upon  my  lands,  and  to  seize  my 

coombs  and  farming  stock,  and  sell  and  dispose  of  the 
same,  without  being  deemed  a  trespasser,  which  entry  and 

sale  I  declare  to  be  for  the  benefit  of  myself  and 

Metcalfe  (the  plaintiff)."  In  consequence  of  this  arrange- 
ment the  sale  was  put  off.  Some  time  afterwards  7^.  €• 
wrote  to  defendant  a  letter,  in  which  he  said>  *^  having 
seen  an  advertisement  of  the  sale  of  my  property  I  give 
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you  notice  not  to  pay  over  to  Metcalfe,  but  to  keep  the 

money  in  your  hands  for  my  use."     Upon  this  evidence  the     Metcalpe 

plaintiff  obtained  a  verdict.  v* 

Clouok. 

Cross^  Serjt.«  now  moved  for  a  new  trial.  The  question  is^ 
whether  the  plaintiff  can  compel  the  defendant,  after  this 
notice^  to  pay  him  the  proceeds  of  the  sale.  There  was 
no  mutuality  between  the  plaintiff  and  the  defendant.  The 
defendant  had  merely  a  naked  authority  from  T.  C.  He 
was  to  act  as  agent  for  T.  C  This  is  a  very  hard  case 
upon  the  defendant,  who  was  placed  in  a  very  difficult 
situation  between  the  plaintiff  and  T.  C.  If  A*  lends  B. 
money,  and  desires  B,  to  pay  the  amount  to  C,  and  after- 
wards directs  B,  not  to  pay  the  money  to  C,  C.  could  not 
sue  B.,  that  is,  even  supposing  an  authority  to  have  been 
originally  given  to  pay  over  the  money,  which  is  not  the 
case  here.  [Bayley,  J.  Was  T.  C.  present  when  the  au- 
thority was  given  ?]     Yes,  he  was. 

Lord  Tentekden,  C.  J. — Upon  the  true  construction 
of  this  document,  it  is'  an  authority  to  the  defendant  to  pay 
over  the  money  to  the  plaintiff,  and  not  merely  the  expres- 
sion of  an  intention  so  to  apply  it.  The  words  are,  *'  are 
to  be  applied,"  which  import  an  absolute  authority.  Such 
an  authority  might  be  revocable ;  not,  however,  if  it  was 
founded  upon  a  sufficient  consideration.  The  plaintiff 
held  a  mortgage  upon  T.  C.'s  land,  the  sale  of  which  was 
postponed  in  consequence  of  this  arrangement.  If  it  had 
appeared  that  the  plaintiff  had  agreed  to  postpone  the  sale, 
and  in  violation  of  that  agreement  had  brought  the  pro- 
perty to  sale  before  the  expiration  of  the  time  for  which 
the  indulgence  was  given,  the  case  would  have  been  very 
different.  No  such  violation  of  the  agreement  appeared. 
The  postponement  may  have  been  for  a  fortnight,  or  till 
some  purchaser  had  been  treated  with. 

,    The  other  Judges  concurred. 

Rule  refused. 
n2 
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*^^\^^^  Doe  on  the  Demise  of  Morgan  v.  Amos. 

Where  tbp       EjECTMENT.     At  the  trial  before  Vaughan,  B.,  at  the 
ofanacree-^'  last  assizes  for  the  county  of  Salop  (a),  a  question  arose 

ment  is  a  H-      whether  an  agreement  produced  on  the'  part  of  the  plaintiff 

mited  interest  i     •     -i  i    .         •  i  •  i 

worth  fessthan  ^^^  or  was  not  admissible  m  evidence  without  an  agree- 

SO/.y  10  a  thing  ment  stamp,  that  question  arising  out  of  another,  namely, 
than  20/.,  the    whether  the  subject-matter  of  the  agreement  was  or  was 

5u!l^°!f*"L       not  of  the  value  of  20/.     The  agreement  related  to  certain 
does  not  re-  ^       ^  ^ 

qaire  a  stamp,  premises,  in  respect  of  which  it  created  a  tenancy  between 

the  plaintiff  and  the  defendant,  determinable  by  a  six 
months*  notice  on  either  side.  The  rent  reserved  was 
9^,  6d,  a  year.  The  actual  value  by  the  year  was  51.  The 
gross  value  was  200/.  The  learned  Judge  was  of  opinion 
that  the  agreement  required  no  stamp.  The  plaintiff  had 
a  verdict,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Campbell  moved  accordingly.  The  agreement  required 
a  stamp.  The  subject-matter  of  it  must  be  considered  to 
be  the  premises  themselves,  which  were  worth  200/.  It  is 
not,  therefore,  within  the  exemption  of  the  55  Geo.  3, 
c.  184,  sched.  part  1,  title  agreement,  as  an  agreement  the 
subject-matter  of  which  is  beneath  the  value  of  20/. 

Lord  Tenterden,  C.  J. — The  question  is,  whether  the 
subject-matter  of  the  agreement  is  the  house  itself,  or  the 
right  of  occupation  of  it  under  the  agreement.  The  rent 
paid  was  25.  6d.  a  year ;  the  real  value  was  5/.  a  year : 
therefore  the  right  of  occupation  could  not  be  worth  20/., 
because  the  occupation  was  determinable  at  any  time  upon 
giving  six  months*  notice.  The  value  of  the  house  itself 
was  much  more  than  20/.  I  am  of  opinion  that  the  right 
of  occupation  was  the  subject-matter  of  the  agreement, 
and  that  consequently  no  stamp  was  requisite.    A  stamp  is 

(a)  Counsel  for  the  plaintiff,  Taunton  and  Whateh/;  for  the  defendant, 
Campbell, 
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required  only  where  the  value  of  the  subject-matter  exceeds  1838. 
20/.;  therefore  it  was  for  the  defendant,  who  relied  upon 
the  objection,  to  make  out  the  affirmative  of  that  propo- 
sition,  1  think  the  statute  does  not  apply  to  this  case ; 
but  the  language  of  it  is  very  ambiguous,  and  upon  that 
ground  we  ought  to  hold  this  agreement  exempt,  because 
we  ought  to  be  able  to  say  clearly  and  affirmatively  that  a 
stamp  is  required,  before  we  hold  it  necessary.  I  there- 
fore think  we  ought  to  grant  no  rule. 

The  other  Judges  concurred. 

Rule  refused,  (a) 

(a)  And  see  Orford  v.  Cole,  2  Stark.  N.  P.  C.  353. 


Penny  and  another.  Assignees  of  Buncombe,  a  Bank- 
rupt, V.  FoY- 

LlEBT  by  the  plaintiffs  as  assignees  of  one  Robert  Bun-  A,  being  pnn- 
combe,  a  bankrupt,  on  a  bond  made  to  him  by  the  defend-  surety  in  an 

ant,  dated  7th  June,   1817,  and  conditioned  for  payment  •""J?''^*^"^ 

-.  ,  .  ,  T.  toC.yA.  gave 

of  329/.  and  mterest  on  7th  June,   1 822.     Plea,  among  B.  a  bond 

others,  a  set-off*  in  respect  of  a  bond  made  by  the  bank-  *^a"  the^an-  ^ 
nipt  to  the  defendant,  dated  also  7th  June,   1817,  in  the  nmtytoC, 
penal  sum  of  300/.     The  condition  of  the  latter  bond  ^fy  3^  ft^^j 
was  set  out  in  the  plea  as  follows : — After  reciting  that  ^J  claims  of 
certain  lands  and  messuages  of  the  said  Robert  Toy  (the  that  this  was 

• 

defendant)  were  then    charged  with  the  payment  of  an  not  a  mere  in- 

®  .  .       demnity  bondf 

annuity  of  50/.  to  Elizabeth  Buncombe,  widow,  and  which  and  that  B, 

annuity  the  said  Robert  Toy  had  also  engaged  to  pay  to  ^Tt  ic^^i^^^ 

the  said  Elizabeth  Buncombe:  and  reciting  that  the  said  as  soon  as  A. 

Robert  Buncombe  (the  bankrupt),  in  consideration  of  140/.  j^  payment  of 

to  him   paid   by  the  said  Robert  Toy,   had  agreed  with  the  annuity, 

■L  "^  .  .      without  pro V- 

the  said  Robert  Toy  to  pay  and  discharge  the  said  annuity  ing  that  he  had 

to  the  said  Elizabeth  Buncombe  during  her  life,  and  to  J^^^tfiS*^^^ 
indemnify  the  said  Robert  Toy  from  the  same ;  the  con- 
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1828.        (tition  of  that  bond  was  declared  to  be  sucb,  that  if  the  said 

^^^'^'^^^'^      Robert  Buncombe,  his  heirs,  file.,  did  and  should  from  time 
Penny  .  .       ,  . 

v.  to  time  pay  to  the  said  Elizabeth  Buncombe,  her  executors, 

*^^*  inc.,  the  said  annuity,  during  her  life,  and  should  at  all.times 
save  harmless  and  keep  indemnified  the  said  Robert  Foy, 
his  heirs,  &c.,  and  his  and  their  lands,  &c.,  of  and  from  all 
actions,  &c.,  concerning  the  same  annuity ;  then  the  said 
bond  was  to  be  void,  but  otherwise  to  remain  in  full  force 
and  virtue.  The  plea  then  went  on  to  state  that  Robert 
Buncombe  did  not  pay  the  annuity  to  Elizabeth  Buncombe, 
but  wholly  neglected  so  to  do ;  and  that  after  the  making 
of  the  said  bond,  and  during  the  life-time  of  Elizabeth 
Buncombe,  the  sum  of  200/.,  on  account  of  the  said  annuity 
for  four  years,  became  and  was  due  and  owing  and  in 
arrear  to  Elizabeth  Buncombe,  contrary  to  the  form  and 
effect  of  the  said  condition;  and  that  before  and  at  the  time 
of  the  exhibiting  of  the  plaintiff's'  bill,  the  bankrupt  was 
indebted  to  the  defendant  in  the  sum  of  £00/.,  being  the 
amount  of  the  arrears  of  the  said  annuity;  which  the  de- 
fendant, in  the  usual  form,  claimed  to  set  off.  Replication, 
denying  that  the  bankrupt  was  so  indebted  to  the  defendant. 
Issue  thereon.  At  the  trial  before  Gaselee,  J.,  at  the  last 
Somersetshire  assizes  (a),  the  plaintiffs  obtained  a  verdict 
upon  other  issues;  but  the  issue  above  set  forth  was  found 
for  the  defendant,  the  learned  Judge  being  of  opinion  that 
in  the  absence  of  evidence  of  payment  of  the  annuity,  the 
defendant  was  entitled  to  set  off  the  amount  of  the  arrears 
which  would  have  become  due  by  mere  lapse  of  time. 
He,  however,  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict  upon  this  issue  also. 

Wilde,  Serjt.,  moved  for  a  rule  to  shew  cause  why  that 
verdict  should  not  be  entered  for  the  plaintiffs  on  the 
above  issue.  This  was  a  mere  indemnity  bond ;  and  as  it  was 
neither  stated  in  the  plea  nor  proved  at  the  trial,  that  the 

(a)  Counsel  for  the  plaintiffs,  Wilde,  Serjt.,  and  Jeremtf;  for  the  de- 
fendant, Erskine  and  Follett, 


Penny 

V. 
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defendant  had  sustained  any  actual  damage  by  reason  of  1828. 
default  made  in  the  payment  of  the  annuity,  he  was  not 
entitled  to  put  the  bond  in  suit,  or  plead  it  by  way  of  set- 
offi  It  by  no  means  followed,  because  the  annuity  was  ^^^- 
WOl.  in  arrear  to  Elixabeth  Buncombe,  that  therefore  the 
defendant  had  paid  that  sum,  and  so  been  damnified  to  that 
extent;  and  if  the  fact  was  so,  it  lay  upon  the  defendant  to 
aver  it  in  his  plea,  and  to  prove  it  in  support  of  his  set-off» 

Batlet,  J. — I  cannot  agree  that  this  is^  as  has  been 
assumed,  a  mere  indemnity  bond.  If  it  were,  undoubtedly 
the  surety  must  prove  himself  damnified,  before  he  could 
put  it  in  suit ;  but  I  think  it  is  not  so. 

Lord  Tenterden,  C.  J. — The  case  of  Toussaint  v. 
Martinnant  (a)  is  an  authority  to  shew  that  where  there  is  a 
mere  indemnity  bond^  the  surety  must  shew  that  he  is 
damnified ;  and  that  when  he  has  done  so,  the  bond  be- 
comes forfeited.  But  here  part  of  ihe  condition  of  the 
bond  was,  that  the  bankrupt  should  pay  the  annuity ;  and 
the  indemnity  was  only  another  part  of  the  condition. 
Default  was  made  in  payment  of  the  annuity,  and  the 
bond  thereby  became  forfeited.  The  defendant  was  enti- 
tled either  to  have  the  annuity  paid  by  the  bankrupt,  or  to 
have  the  money  deposited  in  his  own  hands  to  enable  him 
to  pay  it:  he  was  not  bound  to  pay  it  first  out  of  his  own 
pocket,  and  then  apply  to  the  bankrupt  to  reimburse  him. 
As  it  is,  he  is  liable  for  the  arrears  of  the  annuity;  and  he 
has  no  security  or  remedy  except  the  bond,  which  I  think 
he  had  a  right  to  put  in  suit  as  soon  as  default  was  made 
in  payment  of  the  annuity. 

The  other  Judges  concurred. 

Rule  refused. 

(a)  2  T.  R.  100. 
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1898.        Dyeball  V.  Doe,  on  the  Demise  of  Lawrie  and  another, 

in  Error. 

Jadgmentntay  T^HIS  was  a  writ  of  error  brought  to  reverse  a  judgment 
nendurfor"*^  in  ejectment,  which  had  been  entered  up  generally  for  the 

the  plaintiff  in  plaintiff  below,  the  ejectment  having  been  brought  for  a 
an  ejectment  j  ,  . 

brought  for  a    messuage  and  tenement. 

messuage  and        .  ^ 

tenement.  Chitty  for  the  plaintiff  in  error.     Ejectment  does  not  lie 

for  a  tenement,  eo  nomine.  In  Worral  v.  Bent  {a),  and  in 
Doe  V.  Plowman{b),  judgment  was  arrested  for  this  defect^ 
And  in  Goodtitle  v.  Otway  (c),  a  rule  having  been  obtained 
to  arrest  the  judgment  upon  the  same  ground,  the  Court 
got  over  the  difficulty  by  giving  the  plaintiff  leave  to  enter 
up  the  verdict  for  the  messuage  only.  The  damages  can- 
not now  be  severed,  and  the  Court  is  bound  to  pronounce 
judgment  upon  the  whole  record. 

Brodrick,  contrd,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — If  ejectment  lies  for  a  tene- 
ment of  any  kind,  this  may  be  deemed  to  have  been  such 
a  tenement.  If  not,  the  damages  may  all  be  applied  to  the 
piessuage.  It  is  an  established  rule,  that  where  one  count 
contains  two  claims  or  complaints,  for  one  of  which  the 
action  is  maintainable  and  not  for  the  other,  all  the 
damages  may  be  applied  to  the  good  cause  of  action. 
Where  they  are  stated  in  separate  counts  it  is  different  (^« 

Bayley,  J. — The  jury  may  be  considered  as  having 
given  all  the  damages  in  respect  of  the  messuage,  and  then 
the  objection  falls  to  the  ground. 

The  other  Judges 'concurred. 

Judgment  affirmed. 

(a)  2  Stra.  835.  130;  Oiulcw  v.  Uarne,  3  Wils.  177; 

{b)  1  East,  441.  Clement  v.  FUher,  ante,  vol.  i.  281 ; 

(r)  8  East,  357.  2  Wms.  Saund.  307  b. 

(rf)  Vide  0«6orwe'»  case,  10  Co. 
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1828. 

WiLDBORE  v.  Rainsforth  and  another.  ^"^^^^-/• 

iRESPASS.      First  count,    for  breaking  and  entering  If  a  pauper 
plaintiflfs  house,  making  a  noise  and  disturbance  therein,  pj^^  ^  parish"* 
and  seizing  and  carrying  away  her  goods.     Second,  for  nouse  by  suf- 
ejecting  plaintiff  from  her  house.     And  third,  for  seizing  it  for  a  time 
and  carrying  away  her  goods.     Pleas,  the  general  issue,  ^^  parish  of- 
not  guilty,  with  several  special  pleas.     The  latter  stated,  fully  enter  and 
In  substance,  that  the  goods  in  the  declaration  mentioned  3fo*^'di**t 
were  the  property  of  certain  persons,  naming  them,  and  g[iviug  any  no- 
had  been  delivered  to  the  plaintiff  to  be  taken  care  of  and  ^^^  witliout 
re-delivered  on   request.      Some  of  them  concluded   by  pursuing  the 
alleging  that  the  plaintiff  took  such  bad  care  of  the  goods,  59  Geo.  3, 
that  they  were  in  danger  of  being  lost  or  stolen,  wherefore  ^*  ^^»  ^*  ^^* 
the  defendants,  by  command  of  the  owners,  entered  the 
house,  the  door  being  open,  and  re-took  them ;  and  others, 
that  the  plaintiff  refused  to  re-deliver  the  goods  on  request, 
wherefore  the  defendants  re-took  them.     Replications  to 
some  of  the  pleas  de  injuria  sua,  and  to  others,  traversing 
the  property  in  the  goods  as  pleaded.     At  the  trial  before 
Alexander,  C.  B.,  at  the  last  Lincolnshire  assizes  (a),  the 
case  was  this : — The  plaintiff  was  the  widow  of  a  pauper, 
who  died  in  the  month  of  October,  1826,  having  for  some 
time  prior  to  his  death  received  parish  relief  and  been 
permitted  by  the  parish  officers  to  occupy  the  house  in 
question,  which  they  had  for  a  considerable  period  rented 
of   one  Dennis,      The  plaintiff,  after  the  death   of  her 
husband,  was  suffered  to  continue  in  the  occupation  of 
the  house,  together  with  several  children,  the  issue  of  a 
former  marriage,  in  respect  of  whom  she  received  parish 
relief,  down  to  the  beginning  of  July,  1826,  when  she  left 
the  house  and  the  children  in  it,  in  the  care  of  a  lodger, 
to  whom  she  had  let  out  a  room.    Two  days  afterwards 
the  defendants,  who  were  the  overseers  of  the  parish,  en- 
tered and  took  possession  of  the  house,  and  carried  the 

(a)  Counsel  for  the  plaintiff,  Denman  and  Clinton ;  for  the  defendant| 
Clarke  and  Reader, 
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1888.        children  to  the  workhouse.     In  a  few  days  afterwards  the 
^'^^^'^      plaintiff  returned,  and  re-took  possession  of  the  house; 
t7.  and  shortly  after  that  the  defendants  came  to  the  house, 

Rainsvoeth.  jjqJ  having  demanded  and  been  refused  admission,  forced 
the  door,  and  carried  away  the  furniture,  which  had  been 
put  in  by  and  belonged  to  the  parish.  The  learned  Judge 
told  the  jury,  that  if  they  considered  the  house  and  furni- 
ture to  be  the  property  of  the  parish,  the  defendants,  as 
overseers  of  the  parish,  were  justified  in  doing  as  they  had 
done,  and  were  entitled  to  a  verdict.  The  jury  found  a 
verdict  for  the  defendants. 

Denman,  C.  S.,  moved  for  a  new  trial.  Assuming  the 
house  and  furniture  in  question  to  have  belonged  to  the 
defendants  as  the  officers  of  the  parish,  still  they  were  not 
justified  in  taking  possession  of  them  in  the  manner  they 
did,  but  should  have  pursued  the  course  prescribed  by  the 
statute  59  Geo,  3,  c.  12,  s.24.  That  clause  recites,  '*  that 
difficulties  have  frequently  arisen,  and  considerable  expenses 
have  sometimes  been  incurred  by  reason  of  the  refusal  of 
persons  who  have  been  permitted  to  occupy,  or  who  have 
intruded  themselves  into  parish  or  town  houses,  or  other 
tenements  or  dwellings,  built  or  provided  for  the  habitation 
of  the  poor,  or  otherwise  belonging  to  such  parishes,  to 
deliver  up  the  possession  of  such  houses,  tenements,  or 
dwellings,  when  thereto  required ;"  and  then  enacts,  ''  that 
if  any  person  who  shall  have  been  permitted  to  occupy  any 
parish  or  town  house,  or  any  other  tenement  or  dwelling 
belonging  to,  or  provided  by  or  at  the  charge  of  any  parish 
for  the  habitation  of  the  poor  thereof,  or  who  shall  have 
unlawfully  intruded  himself  or  herself  into  any  such  house, 
&c.,  shall  refuse  or  neglect  to  quit  the  same,  and  deliver 
up  the  possession  thereof  to  the  churchwardens  and  over* 
seers  of  the  poor  of  any  such  parish,  within  oiie  month  after 
notice  and  demand  in  writing  for  that  purpose^  signed  by 
such  churchwardens,  8cc.,  shall  have  been  delivered  to  the 
person  in  possession,  or,  in  his  or  her  absence,  affixed  on 
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some  notorioas  part  of  the  premises,  it  shall  be  lawful  for 
any  two  of  his  majest/s  justices  of  the  peace,  upon  com- 
plaint to  them  made  by  one  or  more  of  the  churchwardens,  v. 
&c.,  to  issue  their  summons  to  the  person  against  whom  ^'^^'^^^^ 
such  complaint  shall  be  made,  8lc.;  and  such  justices  are 
hereby  empowered  and  required,  upon  the  appearance  of 
the  defendant,  or  upon  proof  on  oath  that  such  summons 
has  been  delivered.  See.,  as  hereby  directed,  to  proceed  to 
bear  and  determine  the  matter  of  such  complaint ;  and  if 
they  shall  find  and  adjudge  the  sam«  to  be  true,  then  by 
warrant  under  their  hands  and  seals  to  cause  possession  of 
the  premises  in  question  to  be  delivered  to  the  church- 
wardens, &c.,  of  the  parish,  or  to  some  of  them."  None 
of  these  provisions  were  complied  with  in  the  present  case. 
[Bayiey,  J.  The  plaintiff  paid  no  rent.  The  house  was 
the  property  of  the  defendants.  There  was  no  tenancy. 
The  plaintiff  merely  occupied  by  sufferance,  and  the  de- 
fendants might  determine  her  occupancy  when  they  chose.] 
By  lawful  means  undoubtedly  they  might ;  but  they  have 
not  adopted  lawful  means.  The  plaintiff  was  entitled  to 
a  month's  notice  to  quit,  and  to  keep  possession  until  the 
expiration  of  that  notice.  The  statute  was  intended  to 
protect  the  poor,  by  qualifying  the  power  of  the  parish 
officers.  The  defendants  could  not  legally  have  acted  in 
the  manner  they  did  before  the  statute  passed,  and  it  cer- 
tainly was  not  intended  to  enlarge  their  powers.  It  would 
be  highly  dangerous  to  put  such  a  construction  upon  it. 
[Lord  Tenterden,  C.J.  The  statute  was  intended  also  for 
the  relief  and  convenience  of  the  parish  officers.  Bayhy^ 
J.  And  they  act  in  such  cases  at  their  peril.  They  must 
take  care  not  to  commit  a  breach  of  the  peace.]  The  ex- 
pulsion of  the  plaintiff,  as  complained  of  in  the  declaration, 
is  not  justified  by  the  pleas;  and  at  any  rate  the  jury  should 
have  been  left  to  dispose  of  that  part  of  the  case.  [Bayley, 
J.  There  does  not  appear  to  have  been  any  evidence^  in 
support  of  that  part  of  the  complaint.] 
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Lord  Tenterden,  C.  J. — I  think  we  ought  not  to  grant 
.„  any  rule  in  this  case.    The  plaintiff  was  not  the  tenant  of 

WiLDBORE  ^  '^  ^ 

V.  the  house ;  she  was  merely  permitted  to  occupy  it  by  the 

AiNSFORTH.  pjj|pjg|j  officcrs-  Her  occupation  was  theirs.  The  act  of 
parliament  was  not  intended  to  take  away  the  common  law 
right  of  owners  of  premises  to  enter  and  take  possession, 
if  it  could  be  done  peaceably,  but  to  provide  an  easy  and 
expeditious  mode  for  the  recovery  by  parish  officers  of  the 
possession  of  premises  wrongfu^Uy  withheld,  and  to  prevent, 
what  had  occasionally  occurred,  their  taking  possession  vi 
et  armis,  which  led  to  breaches  of  the  peace,  and  to  further 
expense  and  litigation.  Here  the  plaintiff  had  left  the 
house,  and  might  be  deemed  to  have  abandoned  the  pos- 
session. The  defendants  entered  the  house,  and  re-took 
possession^  and  subsequently  removed  the  furniture,  which 
was  parish  property.  They  have  really  done  no  more  than 
they  might  lawfully  do  either  before  or  since  the  passing 
of  the  act  of  parliament ;  there  is,  therefore,  in  my  opi- 
nion, no  ground  for  disturbing  the  verdict. 

Bayley,  J. — The  act  of  parliament  applies  expressly  to 
cases  where  parties  have  wrongfully  intruded  themselves 
into  premises,  and  to  cases  where  they  have  been  permitted 
by  the  parish  officers  to  occupy  them.  Now  in  the  former 
description  of  cases  it  is  impossible  to  suppose  that  the 
legislature  intended  to  prevent  the  parish  officers  from  re* 
taking  possession,  where  they  could  do  so  without  com- 
mitting a  breach  of  the  peace.  It  seems  to  me,  therefore, 
that  the  statute  does  not  apply  to  the  present  case  at  all, 
and  that  the  defendants,  having  the  soil  and  freehold  of 
the  house  as  the  parish  officers,  were  justified  in  entering 
and  taking  possession  of  it,  when  it  had  been  abandoned^ 
as  it  was,  by  the  plaintiff. 

The  other  Judges  concurred. 

Rule  refused  (a). 

(a)  And  see  Butcher  v.  Butcher,  ante,  vol.i.  -228  (c);  Johnson  v.  H«p- 
son,  post. 
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1000 

BoLLAND  and  others.  Assignees  of  Marsh  and  others,      v^ipvO 
Bankrupts,  and  of  FAUNTLEROYy  a  Bankrupt,  v.  Nash. 

Assumpsit  on  two  bills  of  exchange;  one  for  3000/.,  bills  drawn  by 

dated  17lh  July,  1824,  at  three  months,  drawn  by  Fauntle-  J8.,  his  banker, 

''  .  .  ^"^  discount- 

foy  upon  defendant,  accepted  by  him,  and   indorsed  by  ed  the  bills, 

Fauntleroy  to  the  bankrupts :  the  other  for  1000/.,  at  the  ^^n!"or  valte 
same  date,  and  drawn,  accepted  and  indorsed  in  the  same  to  C.  B,  be* 
manner.     VXe^jtion  assumpsit,  and  issue  thereon.     At  the  before  the  biUs 

trial  before  Lord  Tenterden,  C.  J.,  at  the  adjourned  Middle-  '^ere due, hav- 
^.    .  r       rw^  *   '      m  r  -^    %  ••«•  ingin  thohands 

sex  Sittings  after  Trmity  Term,  \S27,{a)  the  plaintiffs  ob-  of  C.  money 

tained  a  verdict,  damages  2,760/.  1  Is.,  subject  to  the  opinion  ?^'^!*!^"  *?^'" 
of  the  Court  upon  the  following  case : —  the  bills,  and 

The  bills  for  3000/.  and  1000/.  were  drawn  and  accepted  own'hands** 
as  stated   in  the  declaration.     The  bankrupts,  JiarsA  and  money  of  A; 
Co.,  who  were  the  defendant's  bankers,  discounted  the  bills  the  bills,  when 
for  the  defendant  on  the  17th  July,  1824,  and  the  drawer  due,  to  y«.  for 

payment, 

indorsed  the  bills  m  blank,  and  delivered  them  to  the  bank-  which  was  re- 
rupts,  and  afterwards,  and  before  Marsh  and  Co.  became  '"sea,  wnen^ 
bankrupts,  and  before  the  bills  became  due,  Messrs.  Martin  himself  out  of 
and  Co.  discounted  the  bills  for  the  bankrupts,  who  indorsed  3  j„  i^^^  hands 
the  bills  in  blank,  and  delivered  them  to  Martin  and  Co.  «"«!  g^^®  "P 
Marsh  and  Co.  having  become  bankrupts  on  the  l6th  of  B/s  assignees. 
September,  1824,  commissions  of  bankrupt  were  duly  issued  J"  on  acuon 
against  them,  and  the  plaintiffs  were  duly  appointed  assig-  nees  against 
nees.     At  the  time  of  the  bankruptcy,  the  defendant  had  biils^Held 
two  accounts  with  the  bankrupts,  one  in  his  own  name,  the  that  there  was 
other  in  the  names  of  Nash  and  Lyon.     On  the  former  of  ^it  between 

these  he  had  overdrawn  to  the  amount  of  1,478/.  1  \s.  6d.,  ^'  ^^^  ?•  *;*^- 

fore  the  bank- 
independently  of  the  outstanding  bills,  on  which  the  action  ruptcyofthe 

was  brought.     On  the  latter  account  there  was  a  balance  l?^f "jl^*"  •  k* 

in  his  favour  to  the  amount  of  8,830/.     It  was  admitted  at  set  off  against 

the  trial,  that  for  the  purpose  of  mutual  credit,  or  set-off,  3  »jj  assignees 

both  accounts  were  to  be  considered  as  the  accounts  of  the  in  respect  of 

bankrupts  with  the  defendant  solely.     But  at  the  time  of  gum  due' to 

him  from  B, 
(a)  Counsel  for  the  plaintiffs,  ^vc  James  Scarktt  wixA  Chitty ;  for  the  at  the  time  of 

defendant,  F.  TMKk  and  BolUmd.  his  bankrupt- 

cy- 
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1828.         the  bankruptcy,  the  bankrupts  also  held  other  bills  accepted 

"'^^^'^^      by  the  defendant,  to  the  amount  of  5000/.     At  the  time  of 

•0.  the  bankruptcy,  Martin  and  Co.  still  held  the  bills  declared 

Nash.  upon,  and  they  then  had  in  their  hands  money  of  Marsh 
and  Co.  to  the  full  amount  of  the  bills,  which  did  not  be« 
come  due  till  afterwards,  viz.  on  the  20th  October.  When 
they  fell  due,  Martin  and  Co.  duly  presented  the  bills  for 
payment,  but  the  defendant  refused  to  pay  them ;  where- 
upon Martin  and  Co.  immediately  paid  themselves  the 
amount  of  the  bills,  without  interest,  out  of  the  money  of 
Marsh  and  Co.  in  their  hands ;  and  the  defendant  being 
then  requested  by  the  assignees  to  pay  to  them  the  amount 
of  the  bills,  insisted  upon  deducting  the  sum  of  2,351/.  Ss.6d. 
as  the  amount  due  to  him  on  the  balance  of  the  two  ac- 
counts, and  paid  them,  on  the  2d  April,  1825, 1,648/.  1  Is.  6d. 
being  the  difference  between  the  said  sum  of  2,351/.  8s.  6d. 
and  the  amount  of  the  bills,  4000/.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  defendant  could  set 
off  the  2,351/,  Ss.  6d.  against  the  amount  of  the  bills  (d). 

Chitty,  for  the  plaintiffs.  The  question  in  this  case  is, 
whether  there  was  a  mutual  credit  between  the  defendant 
and  the  bankrupts,  before  they  became  bankrupts,  so  as  to 
entitle  him  to  deduct  from  the  sum  claimed  by  the  plaintiffs 
the  sum  owing  to  him  from  the  bankrupts,  at  the  date  of 
the  act  of  bankruptcy.  The  facts  of  the  case  all  occurred 
previously  to  the  passing  of  the  new  Bankrupt  Act,  6  Geo.  4, 
c.  16,  and  the  question  therefore  turns  upon  the  former  act, 
5  Geo.  2,  c.  30,  s.  28.  That  clause  enacts,  that  where  it 
shall  appear  that  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  mutual  debts  between 
the  bankrupt  and  any  other  person,  at  any  time  before  such 
person  became  bankrupt,  one  debt  may  be  set  against  the 
other ;  and  what  shall  appear  to  be  due  on  Neither  side  oo 

(a)  There  was  another  question  but  that  point  was  not  lu^ed,  it 

.  reserved    by   the    case,    namely,  having  been  agreed  that  it  should 

whether  any  and  what  interest  be  settled  out  of  Court, 
could  be  recovered  in  the  action; 
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the  balance  of  the  account,  and  on  setting  such  debts  against 
one  another,  and  no  more,  shall  be  claimed  or  paid  on  either 
side.  There  was  no  mutual  credit  in  respect  of  these  bills, 
when  they  became  due.  The  defendant  gave  credit  to  the 
bankrupts,  by  entrusting  them  with  his  money;  but  the 
bankrupts  gave  no  credit  to  the  defendant  at  the  date  of  the 
act  of  bankruptcy.  In  Dickson  v.  Evans  {a).  Lord  Kenyan 
aaid»thatin  cases  of  this  sort,  the  question  must  be  considered 
in  the  same  manner  as  if  it  had  arisen  at  the  time  of  the 
bankruptcy,  and  cannot  be  varied  by  any  change  of  situation 
of  one  of  the  parties.  Here,  the  bankrupts,  had  no  claim 
upon  the  defendant  in  respect  of  the  bills  at  the  time  of  the 
bankruptcy,  for  the  bills  were  at  that  time  held  by  Martin 
and  Co.,  and  the  credit,  therefore,  at  that  time  was  given 
bj  the  bankrupts,  not  to  the  defendant,  but  to  Martin  and 
Co.  In  ex  parte  Hale  (6),  Hale  was  the  holder  of  a  bill  for 
1200/.  accepted  by  the  bankrupt,  which  he  indorsed  away. 
The  bankrupt,  at  the  time  of  his  bankruptcy,  held  a  bill 
accepted  by  Hale  for  90/.  After  the  bankruptcy.  Hale 
took  up  the  bill  accepted  by  the  bankrupt,  and  which  he 
had  indorsed,  and  claimed  to  set  off  the  90/.  and  prove  for 
the  residue.  It  was  held,  that  he  might  prove  for  the  9O0l^ 
but  that  be  could  not  set  off  the  amount  of  his  own  accept- 
ance. In  ex  parte  Burton  (c).  Burton  was  drawer,  ^nd 
li'anco  and  Corea  acceptors,  of  a  bill,  which  Burton  had 
got  discounted  by  Kensington  and  Co.,  his  bankers.  Ken^ 
nngi09i  and  Co.  became  bankrupts  before  the  bill  was  due, 
having  at  the  time  in  their  hands  a  balance  owing  to  Burton 
lai^er  than  the  amount  of  the  bill.  The  bill  having  passed 
into  the  hands  of  Kensington  and  Co.'s  assignees,  it  was 
held  that  there  was  no  mutual  credit  between  Kensington 
and  Co.  and  Burton,  and  therefore  that  Burton  was  not 
entitled  to  set  off  against  the  bill  the  balance  owing  to  him 
Irom  Kensington  and  Co.  The  defendant  here  has  nothing 
to^  complain  of;  he  has  had  the  value  of  the  bills  as  regards 
himself  and  the  other  creditors :  the  proceeds  were  carried 

(a)  6  T.  R.  57.        (^>  3  Vc«.  jun.  804.        (c)  1  Rose's  B.  C.  320. 
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1828.        to  his  credit^  and  he  might  have  drawn  them  out  at  any 
moment  before  the  bankruptcy. 

F.  Pollock,  contri.  This  is  a  clear  case  of  mutual  credit; 
The  defendant  gave  credit  to  the  bankrupts  by  depositing 
his  money  in  their  hands ;  and  the  bankrupts  gave  credit  to 
'  the  defendant  by  discounting  his  bills  for  4000/.  From  the 
moment  the  bankrupts  discounted  the  bills,  they  made  the 
defendant  their  debtor,  and  themselves  his  creditors;  for 
although  it  was  dehitum  in  prasenti  solvendum  infuturo, 
the  relation  of  debtor  and  creditor  did  not  the  less  exist. 
The  bankrupts  trusted  the  defendant  to  the  amount  of  the 
bills,  and  did  not  cease  to  trust  him  when  they  paid  the  bills 
away,  because  they  still  believed  that  he  would  take  up  the 
bills  when  they  became  due.  But  even  if  the  credit  ceased 
when  the  bankrupts  paid  away  the  bills^  still  it  ceased .  for 
a  time  only;  it  was  only  suspended,  not  destroyed:  and 
when  the  bills  came  into  the  possession  of  the  plaintiffs,  as 
the  bankrupts'  assignees,  the  credit  revived,  and  they  were 
restored  to  all  the  original  rights  of  the  bankrupts  them- 
selves. Ex  parte  Hale  does  not  apply,  for  there  it  was 
clear  that  no  credit  was  given.  Ex  parte  Boyle  (a)  is  in 
point  for  the  defendant.  It  was  there  held,  that  if  a  bank- 
rupt is  indebted  to  a  creditor  in  two  sums,  for  one  of  which 
the  creditor  may  prove,  and  for  the  other  not ;  and  the  cre- 
ditor is  indebted  to  the  bankrupt  in  a  sum  for  business 
done;  the  creditor  may  set  off  that  sum  against  the  debt 
which  he  cannot  prove,  and  may  prove  for  the  other  debt. 
(He  was  here  stopped  by  the  Court.) 

Lord  Tentekden,  C.  J, — I  think  the  defendant  is  enti- 
tled to  set  off  against  the  sum  due  to  the  plaintiffs  on  the 
bills,  the  sum  due  to  himself  on  the  balance  of  his  accounts 
with  the  bankrupts,  on  the  ground  that  there  was  a  mutual 
credit  subsisting  between  the  defendant  and  the  bankrupts 
before  the  bankruptcy,  within  the  meaning  of  6  Geo.  2, 

(a)  Cpoke's  D.  L.  571. 
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c.  30,  8.  28.  That  section  provides,  "  that  where  it  shall  1888. 
appear  to  the  commissioners,  that  there  hath  been  mutual 
credit  given  by  the  bankrupt  and  any  other  person,  or 
mutual  debts  between  the  bankrupt  and  any  other  person, 
at  any  time  before  such  person  became  bankrupt,  the  com- 
missioners, or  the  assignees,  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another ;  and  what  " 
shall  appear  to  be  due  on  either  side,  on  the  balance  of  such 
account,  and  on  setting  such  debts  against  one  another,  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respec- 
tively." The  question,  therefore,  in  this  case  is,  whether 
there.was  a  mutual  credit  between  the  defendant  and  Marsh 
and  Co.,  before  Marsh  and  Co.  became  bankrupts.  The 
bills  were  drawn  by  one  of  the  partners  in  the  house  of 
Marsh  and  Co.  They  were  drawn  for  the  convenience  of 
the  defendant.  They  were  accepted  by  him.  He  dis- 
counted them  with  Marsh  and  Co.,  and  they  gave  him 
credit  as  the  acceptor  of  the  bills.  They  had  money  of  his 
in  their  bands,  which  he  suffered  to  remain  there;  therefore 
he  gave  them  credit  as  his  bankers.  So  that,  originally, 
there  was  clearly  a  mutual  credit  constituted  between  them. 
Then  was  it  competent  to  Marsh  and  Co.,  by  any  act  of 
their  own,  independently  of  the  defendant,  to  destroy  that 
mutual  credit,  and  to  deprive  the  defendant  of  his  right  to 
setoff  the  debt  due  from  them  to  him  against  the  debt  due 
from  hirn^to  them,  or  their  assignees,  in  respect  of  the  bills  ? 
It  is  admitted,  that  if  Marsh  and  Co.  had  never  parted  with 
the  bills,  there  would  have  been  a  continuing  mutual  credit 
between  them  and  the  defendant,  and  that  he  would  have 
had  the  right  of  set-off,  which  he  now  claims;  and  I  am 
of  opinion  that  they  cQuld  not,  by  their  own  act  in  paying 
away  the  bills,  destroy  that  mutual  credit,  and  deprive  him 
of  that  right.  The  present  case  is  distinguishable  from  the 
two  cited  on  the  part  of  the  plaintiffs.  In  ex  parte  Hak, 
it  does  not  appear  that  Hale  was  the  drawer  of  the  bill,  and 
if  not,  there  was  no  mutual  credit  originally  constituted 
between  him  and  the  bankrupt.     In  ex  parte  Burton,  Bur- 

VOL.  II.  o 
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ton  was  the  drawer  of  the  bill,  and  Franco  and  Corea  were 
the  acceptors.  Burton  was  one  of  the  petitioners,  and,  as 
between  him  and  the  acceptors,  was  the  person  who  ought 
to  have  paid  the  bill.  In  this  case  the  defendant  was  the 
person  who  ought  to  have  paid  the  bills.  For  these  rea- 
sons I  am  of  opinion  that  the  defendant  is  entitled  to  tlie 
benefit  of  his  set-off,  and,  consequently,  that  the  judgment 
of  the  Court  ought  to  be  for  the  defendant. 

Bayley,  J. — It  seems  to  me  that  this  is  a  very  clear 
case  of  mutual  credit.  Was  not  Nash  a  debtor  of  Marsh 
and  Co.  before  they  became  bankrupts,  or,  had  they  not 
before  that  time  given  him  credit?  Most  clearly.  He 
wanted  money  upon  the  bills.  They  advanced  him  money 
upon  them.  The  relation  of  debtor  and  creditor  was  then 
constituted  between  them.  Marsh  and  Co.  might  have 
maintained  an  action  for  money  had  and  received  to  their 
use.  Then  Nash  gave  credit  to  Marsh  and  Co.  for  money 
of  his  in  their  hands.  That  constituted  a  mutual  credit 
between  them,  by  means  of  an  immediate  transaction  be- 
tween them,  and  without  the  introvention  of  a  third  person. 
In  ex  parte  Hale,  there  was  no  immediate  transaction  be- 
tween the  bankrupt  and  the  indorser  of  the  bill^  there  was 
no  credit  given  by  the  acceptor  to  the  indorser:  there  was 
never,  as  between  those  parties,  debitum  in  prasenti  solveth' 
dnm  infuturo.  In  ex  parte  Burton,  the  decision  arrived  at 
was  the  only  one  that  could  be  arrived  at,  consistently  with 
the  principle  of  set-off.  The  debtors  on  the  bill  there  were 
Franco  and  Corea,  the  acceptors  of  the  bill.  Burton  was 
the  drawer  of  the  bill,  having  money  in  the  hands  of  Ken- 
sington and  Co.  at  the  time  when  they  became  bankrupts; 
and  the  whole  transaction  of  the  petition  was  a  contrivance 
to  transfer  Burton's  right  against  Kensington  and  Co.  to 
Franco  ^nd  Corea,  and  to  pay  Burton  in  full  at  the  expense 
of  the  other  creditors. 

HoLROYD,  J.  concurred. 
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Little  DALE,  J. — ^There  was  certainly  a  mutual  credit 
originally  created  between  the  bankrupts  and  the  defendant. 
The  bankrupts  paid  the  bills  away,  but  they  were  after- 
wards returned  to  them.  If  they  had  never  paid  the  bills 
away,  there  would  have  been  a  continuing  mutual  credit; 
and  though  I  think  the  mutual  credit  was  suspended  while 
the  bills  were  out  of  the  possession  of  the  bankrupts,  I  have 
no  doubt  that  it  revived  when  they  returned  into  their 
hands,  or  into  those  of  their  assignees. 

Judgment  for  the  defendant. 
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Holland 

V. 

Nasu. 


Doe  on  the  Demise  of  Oldnall  and  Wife  v.  Deakin 

and  another. 

Ejectment.  At  the  trial  before  Vatighan,  B.,  at 
the  last  Worcester  assizes  (a),  it  appeared  that  Thomas 
Wolley  died  seised,  in  1800,  and  by  his  will,  dated  February 
21,  1798,  (thirty  years  and  twenty  days  before  the  trial,) 
devised  the  lands  in  question  to  his  wife  for  life,  suffering 
the  reversion  to  descend  to  his  heir.  The  lessors  of  the 
plaintiff  claimed  under  Miss  Frances  Wo/ley,  heir  of  1\  W. 
To  prove  the  descent  from  1\  W.  to  F,  W.,  the  marriage 
settlement  of  Thomas  Wolley,  the  grandfather  of  T.  W,, 
the  testator,  was  produced,  from  which  it  appeared  that 
T.  H^,  the  settlor,  and  Edward,  the  grandfather  of  Miss 
F.  tV.,  were  the  sons  of  Thomas  Wolley,  who  had  three 
other  sons,  George,  Richard,  and  John,  who  were  all  older 
than  Edward.  The  will  of  T.  W.,  the  person  last  seised, 
was  also  produced  (6)  from   the  ecclesiastical  court,  but 

(a)  Counsel  for  the  plaintiflf, 
Taunton,  Russell,  Seij.  and  Cur^ 
wood  ;  for  the  defendant,  Campbell, 


A  will  more 
than  thirty 
years  old 
proves  itself, 
though  the 
testator  died 
within  thirty 
years. 

In  a  pedigree, 
persons  pre- 
sumed to  be 
dead  are  pre- 
sumed to  have 
died  unmar- 
ried and  with- 
out issue. 


R.  F.  Richards,  and  Wkateley. 

(6)  T.  W.,  under  whose  seisin 
the  plaintiff  claimed,  having  been 
dead  more  than  twenty  years,  his 
will  appears  to  have  been  produced 
for  the  purpose   of  shewing  that 


the  subsequent  occupation  by  the 
widow  was  not  adverse.  It  would 
seem,  however,  that  it  lay  un  the 
defendant  to  shew  that  her  occu- 
pation was  inconsistent  with  the 
title  of  the  lessor  of  the  plaintiff. 
Reading  v.  Rawsteme,  2  Ld.  Raym. 
830. 


O 
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one  of  the  attesting  witnesses  being  shewn  to  be  still  alive, 
it  was  objected  that  such  witness  ought  to  have  been 
called,  the  will  being  a  nullity  until  the  death  of  the  testa- 
tor in  1800.  The  learned  judge,  however,  was  of  opinion 
that  the  thirty  years  must  be  computed  from  the  date  of 
the  will ;  and  he  told  the  jury  that  they  might  presume 
that  the  three  elder  brothers  had  died  without  issue.  A 
verdict  was  found  for  the  plaintiff. 


Campbell  now  moved  for  a  new  trial,  on  the  ground  that 
the  will  was  not  sufficiently  proved,  and  for  misdirection. 
In  M'Kenire  v.  Fraser  {a),  the  question  was  raised  whether 
a  will  more  than  thirty  years  old  proved  itself.  The  will  was 
there  admitted  to  be  read,  upon  proof  of  the  death  of  two 
of  the  witnesses,  and  of  an  ineffectual  inquiry  concerning 
the  third,  which  seems  to  have  been  considered  to  be 
necessary.  In  that  case  also,  the  testator  had  been  dead 
more  than  thirty  years.  There  is  a  great  difference  between 
a  deed  and  a  will;  a  deed  requires  no  witnesses,  besides 
which,  a  will  is  ambulatory  until  the  death  of  the  testator. 
Here  no  possession  under  the  will  was  proved,  Lord  Ran^ 
cliffe  V.  Parkym  (Jb).  Mr.  Phillipps  says,  the  general  rule 
seems  to  be,  that  a  will  thirty  years  old,  unless  there  has 
been  possession  under  it,  must  be  proved  like  any  other 


(a)  9  Ves.  5.  In  that  case  the 
marginal  note  is,  '*  Whether  the 
rule  that  a  deed  thirty  years  old 
proves  itself,  applies  to  a  will, 
qtuere,^  To  which  the  American 
editor  subjoins  this  note,  '^  If  pos- 
''  session  accompany  it,  Shaller  v. 
"  Brand,  6  Binn.  435 ;  Jackson  v. 
"  Blanshaw,  3  Johns.  Rep.  289, 
"  (2nd  edit.)  and  Reporter's  notes. 
"  See  Jackson  v.  Laroway,  3  Johns. 
"  Ca.  283 ;  Barr  v.  Graty,  4 
"  Wheaton,  221."  In  M'Kenire 
V.  Fraser,  Sir  W.  Grant,  M.  R. 
says,  ''  I  do  not  see  how  a  will 
'*  can    be   distinguished    from    a 


«  deed ;  only  that  the  former  not 
^*  having  effect  till  the  death, 
'^  zi^ants  a  kind  of  avihtnticatunif 
''  which  the  other  has,  that  is, 
''  from  the  nature  of  the  subject. 
"  But  I  think  the  proof  sufiBcient 
"  in  this  case;  for  in  a  late  case, 
"  (Cunliffe  \.SeJlon,  2  East,  183,) 
''  in  the  Court  of  King's  Bench, 
''  an  inquiry  of  just  the  same  kind 
''  as  you  have  made  was  held 
"  sufficient,  which  excludes  the 
"  question.  In  that  case  they  had 
'<  made  all  inquiry,  and  could  not 
''  hear  any  thing  of  the  witness." 
(6)  C  Dow,  202. 
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will  (a).     Secondly,  there  was  no  evidence  that  Frances  was 
the  heir  of  T.  W.,  the  person  last  seised,  the  elder  brothers  Doe 

of  Edward  not  having  been  disposed  of.  Doe  v.  Jessoti  (6),       -^  ^' 
Richards  v.  Richards  (c). 

Lord  Tenterden,  C.  J. — ^^fhe  principle  upon  which 
the  thirty  years  are  reckoned  from  the  date  of  a  deed, 
applies  to  a  will;  and  the  fact  of  the  witness  being  alive 
makes  no  difference.  You  are  not  to  make  the  double 
presumption  that  the  brothers  married  and  left  issue. 

Rule  refused. 

(a)  1  Phill.  5th  ed.  507;  7th  ed.  (c)  Cited  in  Doe  d.  Banning  v. 

503.     Et  vide  supra,  196,  note  (a).  Griffin,  15  East,  294.     And  see 

(6)  6   East,  80;  2  Smith,  236,  Doe  d.  Lloyd  v.  Deakin,  4  B.  & 

S.  C.  A.  433. 


BuszARD  and  others,  Assignees  of  the  Estate  and  Effects 
of  William  Robinson  Jones  and  George  Jones, 
Bankrupts,  v.  Capel  and  another. 

Trover  for  the  conversion  of  two  barges,  two  lighters.  Demise  of  a 

and  two  barges  called  crafts.     The  first  count  was  upon  a  wharf,  &c. 

11         .1,1  t^r  I'll      w^'h  hberty  to 

possession  and  loss  by  the  bankrupts  before  their  bank-  land  and  load 

ruptcy,  and  a  conversion  after  the  bankruptcy :  the  second  goods, together 

witn  all  ways, 

count  was  upon  the  possession  of  the  assignees.     Plea,  paths,  pas- 

»ot  guilty.  S,Tn»V 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  commodities 
after  last  Trinity  term  (rf),  a  general  verdict  was  returned  nanc^  to  the 

for  the  defendants  on  the  first  count,  and   the  following  saidwharf,&c. 

^  belongmgor 
special  verdict  was  found  upon  the  second.  appertaining. 

The  landlord 
((/)  Counsel  for  the  plaintiffs,  Sir  J.  Scarlett,  Campbell,  and  R.  V.  cannot  dis- 

Richards;  for  the  defendants,  Marryat,  Gurney,  and  Starr,  ^™^"  barges 

lying  opposite 

the  wharf  between  high  and  low    water  mark,  and  attached  by  ropes  to  the  wharf, 

though  it  be  found  by  verdict  that  the  exclusive  use  of  the  land  between  high  and 

low-water  mark  was  demised  as  appurtenant  to  the  wharf,  as  well  when  covered  with 

water  as  dry. 


198 


1898. 


CASES  IN  THE  KING  S  BENCH, 

''That  before  and  at  the  time  of  the  making  of  the  distress 
hereinafter  mentioned,  the  within-namcd  W,  R.  Jones  and 
G.  Jones  had  become,  and  then  \iere  bankrupts;  and  the 
•  said  plaintiffs  had  been  duly,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  nominated,  chosen 
and  appointed  assignees  of  the  estates  and  effects  of  the 
said  W,  R,  Jones  and  G.  Jones,  so  being  such  bankrupts  as 
^aforesaid ;  that  the  within-named  plaintiffs  so  being  such 
assignees  as  aforesaid,  before  and  at  the  time  of  the  making 
of  the  distress  hereinafter  mentioned  to  have  been  made, 
were   lawfully   possessed,    as   of  their   property  as  such 
assignees  as  aforesaid,  of  the  barges  hereinafter  mentioned 
to  have  been  taken  and  distrained  by  the  said  defendants; 
that   by  indenture  bearing  date  the  ninth  day  of  March, 
1826,  and  made  before  the  said  W,  R.Jones  and  G.Jones, 
or  either  of  them,  became  bankrupt,  between  one  Thomas 
Brown  of  the   one  part,  and  the  said>  W.  R,  Jones  and 
G.Jones,  of  the  other  part,   the  said  7".  Brown  demised, 
leased,    and   to  farm  let  unto  the  said   W,  R,  Jones  and 
G.  Jones,  all  that  wharf,  ground,  and  premises  next  the 
river  Thames,  and  also  all  that  capital  brick-built  ware- 
house of  three  floors  erected  and  built  thereon,  abutting, 
•&c;  together  with  free  liberty  for  them  the  said   W.  R, 
Jones  and  G.  Jones,  their   executors  and   administrators, 
during  that  demise,  to  land   and  load   goods,  wares,  and 
merchandizes  in  common  with  the  rest  of  the  tenants  of  the 
said  T.  Brown,  at  8cc;  together  with  all   cellars,  sollars, 
rooms,  chamber-ways,  paths,  passages,  lights,  easements* 
profits,  commodities,  advantages,  and  appurtenances  what- 
soever to  the  said  whatf,  ground,  warehouses,  and  premises, 
or  any  of  them  belonging,  or  in  anywise  appertaining:  to 
hold  the  same   premises,    with  their  and    every  of  their 
appurtenances   unto  the  said  W.  R.  Jones  and  G.  Jones, 
their  executors,  administrators,  and  assigns,  from  the  23d 
day  of  March  then  last  past,  for  and  during  and  unto  the 
full  end  and  term  of  IS  years,  at  the  yearly  rent  of  565/. 
clear  of  the  land-tax  and  all  other  taxes,  by  equal  quarterly 
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payments,  payable  unto  the  said  T.  Brown,  during  such 
part  of  the  said  terra  as  he  may  happen  to  live;  and  from 
and  after  his  decease,  unto  the  person  or  persons  who  for 
the  time  being  should  be  entitled  to  the  freehold  of  the 
premises:  thai  by  the  said  indenture  the  exclusive  use  of 
the  land  of  the  river  Tliames  opposite  to  and  in  front  of 
the  said  xoharf  ground  between  high  and  low-water  mark,  as 
well  when  covered  with  water  as  dry,  for  the  accommoda- 
tion of  the  tenants  of  the  wharf  was  demised  as  appurtenant 
to  the  said  wharf  ground,  and  premises,  but  that  the  said 
land  itself  between  high  and  low  water  mark,  tvas  not  de- 
raised:  that  before  and  on  the  12th  day  of  November,  in 
the  year  of  our  Lord  1 826,  the  sum  of  565/.  of  the  rent 
aforesaid  was  in  arrear  and  unpaid,  and  on  that  day,  and 
at  the  time  of  making  the  distress  hereinafter  mentioned, 
the  two  barges,  the  property  of  the  said  plaintiffs,  as 
such  assignees  as  aforesaid,  were  attached  by  ropes  head 
and  stern  to  the  wharf  ground  aforesaid,  and  were  lying 
and  being  on  that  part  of  the  river  Tliames  opposite  to 
and  in  front  of  the  said  wharf  ground  and  premises,  and 
between  high  and  low-water  mark,  the  exclusive  use  of 
which  was  demised  as  aforesaid :  that  the  said  defendants, 
on  the  said  12th  day  of  November,  as  the  bailiffs  of  the* 
person  who  was  then  entitled  to  the  freehold  of  the  said 
wharf  and  premises,  and  was  duly  authorized  by  law  to 
distrain  for  the  said  arrears,  seized  and  took  the  said  two 
barges  as  and  for  a  distress  for  the  said  arrears  of  rent,  and 
shortly  afterwards  sold  and  disposed  of  the  same  to  satisfy 
such  arrears.  But  whether  or  not  upon  the  whole  matter. 
Sic." 

This  special  verdict  was  now  argued  by  U.  V.  Richards 
for  the  plaintiffs,  and  Starr  for  the  defendants. 

Argument  for  the  plaintiff.  Lord  Coke  says  (a),  *'  a  rent 
must  be  reserved  out  of  the  lands  or  tenements  whereunto 
the  lessor  may  have  resort  or  recourse  to  distrain,  as  Littleton 
here  also  saith,  and  therefore  a  rent  cannot  be  reserved  by 

(a)  Co.  Lit.  47,  a.;  2  Tlio.  Co.  Lit.  410. 
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a  common  person  out  of  any  incorporeal  inheritance,  as 
advowsons,  commons,  offices,  corodies,  mulcture  of  a  mill, 
tythes,  fayres,  markets,  liberties,  privileges,  franchises,  and 
the  like;  but  if  the  lease  be  made  of  them  by  deed  for 
years,  it  may  be  good  by  way  of  contract  to  have  an  action 
of  debt,  but  distrain  the  lessor  cannot."  So  Lord  Chief 
Baron  Comyns  {a).  Before  the  1 1  th  Geo.  ^,  cap.  1 9^  sect.  8, 
no  distress  was  allowed  upon  a  common ;  the  common  was 
considered  as  accessory;  and  here  the  property  on  which 
the  distress  was  taken  was  not  the  principal  but  the  ac- 
cessory. The  rent  issues  out  of  the  land,  and  not  out  of 
that  which  is  accessory,  Smith  v.  Bowles  (6).  This  has 
also  been  lately  held  with  reference  to  furnished  lodgings. 
Newman  v.  Anderton  (c).-  In  Knight  v.  Bennet  (rf),  the 
tenants  continued  to  have  the  use  of  the  barn  in  which  the 
distress  was  made,  but  the  distress  was  held  to  be  legal, 
not  on  that  ground,  but  because  the  occupation  of  the  barn 
was  a  continuation  of  the  actual  tenancy.  Beaver  v.  Dela- 
hoi/  (e)  was  decided  upon  the  same  principle.  Boraston 
V.  Green[f). — [Bai^ley,J.  A  demise  of  the  exclusive  use  of 
land  in  the  possession  of  the  lessor  is  a  demise  of  the  land.] 
— If  the  special  verdict  had  not  found  that  the  land  did  not 
pass,  the  case  would  have  fallen  within  the  principle  of 
Knight  V.  Bennett. 

Starr,  contrd. — The  verdict  finds  that  the  exclusive  use 
of  the  spot  on  which  the  distress  was  taken  was  included 
in  the  demise.  In  Godley  v.  Frith  (g),  it  was  considered 
that  a  right  of  way  being  only  an  easement,  and  not  matter 
of  profit,  was  misdescribed  in  the  special  verdict  as  being 
appurtenant  to  land.  The  technical  rule  is  only  that 
land  cannot  be  appendant  to  land.     Thus  it  is  said  (A), 

(a)  CD.  Distress,  A.  3. 

(b)  3  Bulst.  <20O;  and  see  Dean 


of  Windsor  v.   Cover,  2  Saund. 
304. 

(c)  3  N.  R.  224;  and  see  Walth 
V.  Pemberton,  Selw.  N.  P.  7th  ed. 
603. 


{d)  3  Bingh.  364. 

(e)  1  H.  Bla.  5;  and  see  Du' 
vies  V.  Connop,  1  Price,  63. 

(.0  t6  East,  71. 

(g)  Yelv.  159. 

(A)  Co.  Litt.  121,  b;  1  Tbo.  Co. 
Litt.  206. 
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**  that  prescription  doth  not  make  any  thing  appendant 
or  appurtenant,  unless  the  thing  appendant  or  appurtenant 
agree  in  quality  and  nature  to  the  thing  ^hereunto  it  is 
appendant  or  appurtenant.*'  This  is  explained  by  Mr. 
Butler  in  his  note  (a),  who  shews  that  the  true  sense  of 
the  rule  is,  that  they  must  so  agree  in  nature  and  qUaHty  as 
to  be  capable  of  union  without  incongruity.  Here  the 
principal  is  the  wharf,  and  the  accessory  was  the  barge 
way ;  one  therefore  may  be  appurtenant  to  the  other. 
In  Bracton,  l64,  6.  it  is  said,  ''  Locum  autem  non  solum 
habet  hujusmodi  assisa  in  rebus  corporalibus,  sicut 
in  tenementis  quibuscunque,  veriim  etiam  in  rebus 
incorporalibus,  sicut  in  servitutibus,  et  in  rebus  quae 
pertinent  ad  tenementum,  sicut  in  jure  pascendi,  falcandi, 
fodiendi,  et  hujusmodi.'*  The  verdict  finds  the  exclusive  use 
of  the  water,  that  is  a  "  servitus.''  (6)  For  the  rent  of  a 
servitus,  if  goods  can  be  found  upon  it,  the  landlord  may  dis- 
train ;  but  be  cannot  disturb  the  tenant  in  the  use  of  the  servi" 
tus,  as  that  would  be  a  disseisin.  Thus  Bracton  says  (c), 
''  Si  autem  servitus  concedatur  et  redditus  denegetur  vel 
detineatur  nee  sit  locus  vel  tenementum  ubi  districtio  fieri 
possit,  locus  erit  assisae  novas  disseisinse  quasi  de  libero  tene- 
mento;  et  si  non  sit  tenementum  de  quo  redditus  provenerit, 
et  de  quo  visus  fieri  possit,  tamen  sufficit  si  fiat  visus  de  tene- 
mento  propter  quod  debetur  redditus,  etquiasifieretdistric- 
tio  inservitute  debit^;  verbi  gratis,  ut  siconstitueretur  reddi- 
tus quod  ducere  posset  quis  aquam  per  fundum  alienum,  et 
cessatum  esset  in  redditu  solvendo,  non  posset  ille  cujus 
fundus  esset,  pro  districtione  faciend^  aquam  divertere  vel 
diminuere  quo  minus  cursum  suum  debitum  haberet  et  sta- 
tutum,  quia  faceret  disseisinam  ei  cui  servitus  deberetur, 
nisi  ita  convenerit  in  constitutione  servitutis."  Bracton 
was  therefore  of  opinion  that  an  assize  of  novel  disseisin 
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BUSZARD 
V. 

Capel. 


(a)  Co.  Litt.  121,  b.  This  note 
is  amongst  those  of  Mr.  Hargrave. 

(6)  Servitus  est  jus  quo^dimitur 
aliquid  libertati  quam  dominus  in 


re  so^  habet ;  ac  conceditur  per- 
sonaB  vel  rei  alienae.     Calvin,  in 
verbo. 
(c)p.  181,  a. 
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1828.  would  lie  for  the  exclusive  use  of  water. — [Bay let/ y  J. 
Would  there  be  a  right  to  enter  f] — The  right  to  use  that 
which  belongs  to  the  lessor  differs  from  the  right  to  use 
that  which  has  ceased  to  be  his  by  reason  of  his  having 
demised  it.  Lord  Coke  {a),  in  commenting  on  Westm.  2, 
cap.  25,  with  reference  to  the  words  "  ita  de  coetero  in  com- 
munis turbariae^  piscarise,  8cc."  says,  "  Bracton,  who  wrote 
before  the  making  of  this  act,  saith  (b).  Quod  locum  habet 
assisa  de  quilibet  communis  pertinente  ad  liberum  tene- 
mentum  scii.  communia  pasturae,  turbarias,  &c.  And  in 
the  reign  of  Flen.  3.  which  was  before  the  making  of  this 
act,  an  assize  did  lie  of  a  common  of  piscary ;  and  these 
opinions  had  great  probability  of  reason ;  yet  because  (as 
bath  been  said)  there  was  no  writ  in  the  register  in  those 
cases,  therefore,  before  this  act  no  writ  did  lie  by  the 
general  opinion  of  the  judges,  but  now  this  act  hath  cleared 
the  question."  This  distress  being  for  a  rent  service,  is 
not  against  common  right,  Co.  Litt.  142,  a.  142,  b,  (c)  The 
Court  will  therefore  afford  every  assistance  to  the  exercise 
of  this  right.  In  Fleta  it  is  said,  ^'  In  qu&libet  captione 
tria  principaliter  requiruntur,  certus  locus,  certa  causa  et 
seisina  alicujus."  {d)  The  owner  of  an  easement  is  always 
stated  in  pleading  to  be  seised  as  of  fee.  Littleton  says  (e), 
*'  And  if  the  lessor  in  such  case  reserved  to  himself  an 
annual  rent  upon  such  lease,  i.  e.  of  lands  or  tenements, 
he  may  elect  to  distrain  for  the  rent  in  the  tenements  leased, 
or  he  may  have  an  action  of  debt  for  the  arrearages  against 
the  lessee."  Littleton  does  not  confine  the  remedy  by 
distress  to  land.  And  in  Lord  Coke's  commentary  upon 
this  passage,  which  is  the  only  authority  against  the  de- 
fendants, the  reason  given  why  a  distress  cannot  be  taken  in 
respect  of  an  incorporeal  hereditament  is,  that  the  lessor  has 
no  place  to  resort  to  for  bis  distress.  In  Dalli/  v.  Wells  (/), 
rent  was  reserved  upon  a  demise  of  tithes,  and  the  ques- 

(a)  2  Inst.  412.  (d)  Fleta,  lib.  ii.  cap.  49. 

ib)  p.  231.  (e)  Sect.  58. 

(c)  1  Tho.  Co.  Lilt.  443.  (/)  3  Wils.  25. 
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tion  was,  whether  a  coveuant  not  to  let  any  part  of  the  ises. 
tithes  to  the  occupiers  of  the  estates,  ran  with  the  estates, 
and  bound  the  assignee.  The  Court  held,  that  it  did, 
and  said,  that  tithes  have  every  property  of  an  inheritance 
in  land,  except  that  they  lie  in  grant.  Beasts  on  a  common 
may  be  distrained  for  rent  of  the  common.  In  the  Year 
Book  of  26  Henry  8,  fol.  5,  (a)  in  replevin  against  a  prior,  the 
defendant  avowed  for  that  the  plaintiff  and  his  ancestors, 
whose  heir  he  is,  and  all  those  whose  estate  he  hath,  have 
used,  from  time  whereof  memory  See,  to  have  common 
in  t>ne  hundred  acres  of  land  of  the  defendant  whereof 
the  place  in  which  8cc.,  and  further  that  the  plaintiff  and 
his  ancestors,  and  all  those  whose  estate  &<:.,  have  used  to 
pay  at  the  feast  of  Christmas  ten  shillings  rent  to  the  de- 
fendant and  his  predecessors,  and  the  defendant  and  his 
predecessors  have  used  to  distrain  for  that  rent  in  the 
100  acres  the  beasts  of  the  said  plaintiff,  from  time  &c., 
if  the  rent  were  in  arrear,  and  avers  that  the  rent  was  in 
arrear  on  such  a  day,  and  therefore  avows  the  taking. 
Mervin,'(6)  Sir,  it  seems  to  me  that  the  prescription  is  not 
good,  for  he  prescribes  that  the  plaintiff  hath  used  to  pay, 
and  that  is  not  the  form  of  a  prescription:  for  the  defendant 
should  prescribe  that  he  and  his  predecessors  have  used  to 
have  certain  rent,  and  not  that  the  plaintiff  used  to  pay; 
and  also  because  he  prescribes  to  have  distrained  within  his 
own  land,  so  that  he  prescribes  to  have  a  distress  within 
his  own  land,  which  would  be  inconvenient.  Fitzherbert(/>). 
As  to  the  first  question,  it  is  a  good  prescription,  for  it 
may  have  a  lawful  beginning,  and  so  the  second,  and  it 
makes  no  difference  whether  he  says  that  the  plaintiff  hath 
used  to  pay,  or  that  the  defendant  hath  used  to  have,  for 
all  is  one ;  and  as  to  the  charging  of  his  own  land  by  distress, 
that  is  not  so,  for  the  plaintiff's  beasts  are  chargeable,  and 
not  the  land,  for  that  is  not  charged  but  only  the  beasts. 

(a)  T.  36  H.  8,  fo.  5,  pi.  20.  king's  serjeant,  and  in  1541,  jus- 

(6)  Edward  Mervin,  then  ser-      tice,  K,  B. 
jeant.      In   1539  he   was    made 
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Mervin  asks  of  him  what  rent  it  is.  Fitzherbert(£i) — This  is 
an  annuity  and  no  rent,  for  he  shall  not  have  assise  thereof, 
nor  can  he  avow.  Quare  ceo.  Mervin — Sir,  he  has  alleged 
prescription  of  rent,  but  he  has  alleged  no  seisin  thereof, 
wherefore  his  plea  is  not  good.  Fitzherbert — ^That 
is  necessary,  viz.  to  allege  seisin,  otherwise  his  plea 
is  bad  without  doubt.  Wherefore  he  gave  day  to  York  to 
amend  his  plea ;  quod  nota.  And  afterwards,  at  another  day, 
Mervin  moved  Efiglefield{h),  and  he  said  as  Fitzherbert  had 
said ;  note  the  case  J*  [Bayley,  J.  How  can  you  distrain  upon 
your  own  land  ?]  In  Gray*8  case  (c),  where  it  was  found 
upon  a  special  verdict,  that  a  copyholder  was  entitled  to 
have  common  of  pasture,  paying  pro  eddem  communid  unam 
gallinam  et  quinque  ova  annuatlm,  the  doubt  was,  what 
remedy  the  terre-tenant  had ;  and  it  was  held  that  he  might 
distrain  the  cattle  of  the  commoner  on  his  own  land,  for 
the  hens  and  eggs,  '*  and  therewith  agrees  26  Hen.  8,  fo.  5.^ 
In  Gray's  case,  no  prescription  is  mentioned  as  necessary 
to  sustain  the  distress,  but  the  right  is  assumed  by  the 
judge  as  incident  to  the  tenure.  The  interest  of  the  terre- 
tenant  in  that  case  is  not  comparable  to  that  found  by  the 
special  verdict  here.  The  wharf  was  enjoyed  in  the  only  way 
in  which  it  could  be  enjoyed.  In  the  Mayor  of  Northampton 
V.  Ward  {d),  the  chief  justice  (e)  thought  that  a  distress 
might  be  taken  for  stallage  (f).  Lord  Coke  says,  that  if  a 
man  grant  herbagium  terra,  he  (the  grantee)  hath  a  particular 
right  in  the  land,  and  shall  have  an  action  quare  clausumfre- 
git,  but  the  soil  shall  not  pass.  [Holroyd,  J.  Is  there  any 
word  in  the  lease  under  which  this  would  pass,  except  the 
word  appurtenances  ?]  The  interest  of  the  tenant  resembles 
that  which  Lord  Coke  speaks  of  (g),  where  he  says,  "  but  if 
a  man  deviseth  the  vesture  or  herbage  of  his  land,  he  may  re- 


(a)  Chief  Justice,  C.  P. 
(6)  Justice,  C.  P. 

(c)  5  Co.  Rep.  78,  b. ;  Cro.  Eliz. 
405,  Grai/  v.  Fletcher. 

(d)  1  Wils.  107,  115. 


(e)  Sir  William  Lee. 

(/)  As  to  stallage,  see  Com. 
Dig.  Markety  F.  2. 

(g)  Co.  Litt.  47,  a.;  2  Tho.Co. 
Litt.  410. 
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serve  a  rent,  for  that  the  thing  is  maynorable,  and  the  lessor 
may  distrain  the  cattle  upon  the  land."   In  Wilson  v.  Mack- 
rethia),  it  is  said  that  the  exclusive  right  of  digging  turves  is 
sufficient  to  support  trespass  quareclausumf regit.     The 
words  of  hordMansfield are  very  strong.   1 1  Geo.2,  c.  19>  s. 8, 
which  authorizes  the  distraining  of  cattle  upon  commons 
appendant  or  appurtenant,  is  said  to  be  a  new  enactment. 
That  gives  an  authority  to  distrain  any  cattle;  but  there  may 
have  been  a  power  of  distress  before.     It  is  not  precisely 
stated  in  any  book,  whether  a  distress  may  be  taken  for  the 
rent  of  a  common.     The  text  books  repeat  the  dictum  of 
Lord  Coke.     In.  Watson  v.  Maine  (b)  it  was  held,  that  goods 
removed  for  the  purpose  of  avoiding  a  distress,  could  not 
be  followed  by  the  landlord,  unless  the  removal  were  clan- 
destine.    If  the  present  distress  cannot  be  supported,  the 
tenant  might  remove  his  goods  from  the  wharf  to  barges 
on  the  river.    It  was  part  of  the  demised  premises.     \_Bay' 
lejff  3.  How  would  you  frame  an  action  of  trespass  against 
a  party  who  entered  on  this  part  of  the  river?]     It  might 
be  averred  that  he  broke  and  entered  a  certain  close  whereof 
plaintiff  had  the  exclusive  possession.    The  position  of  the 
barges  is  found  by  the  verdict.     This  case  has  been  before 
the  Court  of  Common  Pleas(c),  and  a  case  was  put  by  way 
of  illustration  by  one  of  the  learned  judges  of  that  court. 
Mr.  Justice  Park  says,    suppose  a  barrel  of  blacking  in 
the  act  of  being  hoisted  up  to  a  warehouse  in  the  Strand, 
could  not  the  barrel  be  distrained  for  the  rent  of  the  ware- 
house ?      [Lord  Tenterden,  C.  J.    If  the  warehouse  abut 
upon    a    highway,   you    are  putting  a  point  as   disputa- 
ble as  that  which  is  raised  by  the  special  verdict]     This 
case  is  much  more  favourable  to  the  plaintiff.     The  soil 
between  high  and  low-water  mark  is  in  the  king.     The 
commercial  purpose  to  which  this  was  applied  is  to  be 
favoured. 


(a)  3  Burr.  1824. 

(&)  3  Esp.  N.  P.  Cases,  15. 


(c)  4  Bingh.  137. 
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Richards,  in  reply. — Nothing  passed  but  a  liberty.    There 

is  no  authority  to  shew  that  the  property  on  an  easement 

can  be  distrained  for  rent  of  the  land  to  which  the  easement 

is  attached.    Trespass  cannot  be  maintained  for  a  mere 

jus  utendi.     With  respect  to  the  position  of  the  barges^  the 

verdict  expressly  negatives  their  being  on  the  land  demised. 

There  is  no  reason  for  commercial  purposes  to  extend  the 

remedy  by  distress. 

Cur,  adv>  vult. 

Lord  Tentrrden,  C.  J.— It  is  difficult  to  say  what  is 
meant  by  that  part  of  the  special  verdict  which  finds  that 
the  exclusive  use  of  land  was  demised,  but  that  the  land 
itself  was  not  demised.  As  land  cannot  be  appurtenant  to 
land,  the  land  in  question  could  not  be  demised  as  appur- 
tenant to  the  wharf;  and  if  the  finding  of  the  jury  be  un- 
derstood to  mean  that  the  use  and  enjoyment  of  the  land 
only  was  demised  as  appurtenant,  such  use  and  enjoyment 
would  constitute  merely  a  privilege  or  easement,  out  of 
which  no  rent  could  be  issuing.  In  neither  view  of  the 
case  can  this  distress  be  supported. 

Judgment  for  plaintiffs  (a). 

(a)  Upon  this  judgment  a  writ  of  error  was  brought  in  the  Exchequer 
Chamber. 


Induction 
upon  a  simo- 
niacal  presen- 
tation is  void 
against  the 
presentee  of 
the  crown, 
who,  upon 
being  induct- 
ed, may  main- 
tain ejectment 
against  the 
simoniac. 


DoE  on  the  Demise  of  Watson,  Clerk,  v.  Fletcher, 

Clerk. 

Ejectment  for  the  rectory  of  Kettering,  in  the 
county  of  Northampton.  At  the  trial  before  Holroyd,  J., 
at  the  last  assizes  for  the  county  of  Northampton  (6),  the 
facts  were  these.  The  defendant  was  inducted  into  the 
rectory  in  1814,  upon  the  presentation  of  Lord  Sondes,  to 
whom  he  gave  a  bond  conditioned  to  resign  the  rectory 
into  the  hands  of  the  ordinary,  upon  such  request  as  therein 

(6)  Counsel  for  the  plaintiff,  Sir  James  Scarlett,  Adams,  Serjt.,  and 
Pennington;  for  the  defendant,  Clarke  and  Reader. 
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mentioned,  so  as  that  the  said  rectory  might  thereby  again  i828. 
become  vacant,  for  the  intent  that  Lord  Sondes  might  be 
enabled  to  present  thereto  either  the  lessor  of  the  plaintiff 
or  Richard  Watson,  when  such  of  them  as  should  be  so 
presented  should  be  capable  of  taking  an  ecclesiastical 
benefice.  This  presentation  having  been  held  to  be  simo- 
niacal,  (a)  the  King  presented  the  lessor  of  the  plaintiff, 
who  was  also  instituted  and  inducted.  The  lessor  of  the 
plaintiff  went  to  the  church  for  the  purpose  of  reading 
himself  in,  and  found  the  defendant  in  the  reading  desk. 
On  the  part  of  the  defendant  it  was  contended  that  his 
presentation  was  not  simoniacal,  that  the  lessor  of  the 
plaintiff  had  not  read  himself  in,  and  that  he  had  mistaken 
his  remedy.  The  learned  Judge  over-ruled  these  objec- 
tions, but  gave  the  defendant  leave  to  move,  and  a  verdict 
was  found  for  the  plaintiff. 

Clarke  now  moved  for  a  nonsuit,  upon  the  liberty  re- 
served. It  was  said  that  this  bond  is  contrary  to  the  policy 
of  the  law — [Lord  Tenterden,  C.  J.  The  House  of  Lords 
has  decided  that  this  bond  is  simoniacal  and  void  (a);  and 
an  act  of  parliament  {b)  has  passed  for  rendering  such 
bonds  valid  if  entered  into  before  a  certain  time  (c). 
By  the  13  and  14  Charles  2,  cap.  4,  (d)  every  person, 
within  two  months  after  he  shall  be  in  the  actual  pos- 
session of  any  ecclesiastical  benefice  or  promotion,  shall, 
in  the  church,  chapel,  or  place  of  public  worship  belong- 
ing to  his  said  benefice  or  promotion,  upon  some  Lord's 
day,  openly,  publicly,  and  solemnly  read  the  morning 
and  evening  prayers  appointed  to  be  read  by  and  ac- 
cording to  the  said  Book  of  Common  Prayer,  at  the  time 
thereby  appointed;  and  after  such  reading  thereof,  shall 
openly  and  publicly,  before  the  congregation  there  assem- 
bled, declare  his  unfeigned  assent  and  consent  to  the  use 
of  all  things  therein  contained  and  prescribed,  according 

(fl)  3  Bingh.  501.  (rf)  Commonly  called  "  The  Bar- 

(6)  7  &  8  Geo.  4,  cap.  25.  tholomew  Act." 

(c)  9  April,  182r. 
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.1828.  to  the  form  before  appointed:  and  that  all  and  every  such 
person  who  shall  (without  some  lawful  impediment,  to  be 
allowed  and  approved  by  the  ordinary  of  the  place,)  neglect 
or  refuse  to  do  the  same  within  the  time  aforesaid,  (or  in 
case  of  such  impediment,  within  one  month  after  such 
impediment  removed,)  shall,  ipso  facto,  be  deprived  of  all 
his  said  ecclesiastical  benefices  and  promotions :  and  that 
from  thenceforth  it  shall  and  may  be  lawful  to  and  for  all 
patrons  and  donors  of  all  and  singular  the  said  ecclesiasti- 
cal benefices  and  promotions,  or  any  of  them,  according 
to  their. respective  rights  and  titles,  to  present  or  collate  to 
the  same,  as  though  the  person  or  persons  so  offending  or 
neglecting  were  dead. — [Lord  TetUerden,  C.  J.  You  must 
show  that  he  neglected  or  refused.  Can  the  defendant  say 
that  he  neglected  or  refused  ?  The  defendant  had  no  more 
right  to  the  pulpit  than  his  counsel.]  The  church  was 
full.  The  lessor  of  the  plaintiff,  should  therefore  have 
pursued  his  right  by  quare  impedit,  and  not  by  ejectment. 
[Bayiei/,  J.  If  the  simoniacal  presentee  die,  the  King  may 
present,  because  the  church  is  never  full  as  against  the 
Crown.]  The  plaintiff  ought  to  have  put  the  question 
upon  the  record. 

Lord  Tenterden,  C.  J. — The  lessor  of  the  plaintiff 
had  been  instituted  and  inducted.  If  the  church  had  been 
full,  he  must  have  proceeded  by  quare  impedit.  But  the 
church  here  being  void,  and  the  lessor  of  the  plaintiff  being 
inducted,  he  has  a  right  to  recover  in  ejectment. 

Bay  LEY,  J. — From  the  moment  when  the  former  party 
was  presented  simoniacally,  the  church  was  void. 

Rule  refused. 
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Hastelow  v.  Jackson.  ^»^v-^^ 

1  HIS  was  an  action  brought  to  recover  20/.  as  money  had  ^'  and  B.  de- 
and  received  by  defendant  to  plaintiff's  use.     At  the  trial  20/.  each  to 

before   Holroyd,  J.,   at   the  last  summer  assizes   for  the  abide  the  event 

•^    .  .  of  a  fight  be- 

county  of  Nottmgham  {a),  the  following  facts  appeared,  tween  them. 

The  pfaintiff  and Wilcockson  having  agreed  to  fight,  ^^^l^}^^  i^^' 

deposited  20/.  each  in  the  hands  of  defendant  to  abide  the  as  to  which  is 
event.  After  the  battle,  a  dispute  having  arisen  as  to  referred  to  D. 
which  party  had  won,  it  was  referred  to  arbitration  and  who  decides  in 
decided  in  favour  of  Wilcockson.  Plaintiff  then  demanded  j,  demands 
the  40/.,  and  his  brother  gave  defendant  notice  not  to  pay  J.**®  **'^^^®  ^^'* 
Wilcockson;  notwithstanding  which  notice  defendant  paid  gives  him  no- 
the  whole  to  Wilcockson.     For  the  defendant  it  was  con-  jj^^^  3    ^^^ 

tended  that  the  action  was  not  maintainable,  inasmuch  as  nevertheless 

u&vs  over  the 
the  plaintiff  had  affirmed  the  contract,   by  claiming  the  40I  to  B.    A. 

whole  money  after  the  event.     This  objection  being  over-  "!^y  recover 
ruled,  a  verdict  was  taken  for  the  plaintiff,  damages  20/.,  from  C.  as 

with   liberty   to   defendant  to    move  to   enter  a  nonsuit,  "^^^^y  re- 

\  ^  cciveu  to  his 

Reader  having  obtained  a  rule  accordingly,  use. 

N.  H.  Clarke  shewed  cause.  The  defendant  has  the 
decisions  of  all  the  three  Courts  in  his  favour :  Smith  v. 
Bickmore  (6),  in  C  P. ;  Bate  v.  Carturight  (c),  in  the 
Exchequer;  which  were  founded  upon  Cotton  v.  Thir- 
landed),  in  this  Court.  Where  money  remains  in  the  hands 
of  the  stakeholder,  it  may  be  recovered  at  any  time.  It  is 
said  that  here  the  party  would  not  rescind  the  contract ; 
but  the  contract  was  altogether  void ;  it  was  therefore  ori- 
ginally money  received  to  the  use  of  the  party  who  paid  it. 
There  could  be  no  implied  authority  to  pay  over  the  money, 
by  reason  of  the  illegality  of  the  contract;  there  was  no 
express  authority,  because  the  plaintiff  demanded  it  back. 
It  was  said,   that  by  demanding  the  whole  he  confirmed 

(c)  Counsel    for    the   plaintiff,  (6)   1  Taunt.  474. 

2f. 'R.Clarke;  for  the   defendant,  (c)  7  Price,  540. 

:RMder  and  Hum/ret/.  (rf)  5  T.  R.  405. 

VOL.  II.  P 
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the  wager.  He  did  not,  however,  simply  demand.  He 
also  gave  notice  to  the  defendant  not  to  pay  over  to  the 
other  party.  In  Bate  v.  Cartwright,  the  action  was 
brought  to  recover  the  whole;  and  in  Howson  v.  Hancock{a)t 
the  plaintiff  had  expressly  assented  to  the  payment  over. 
Where  the  money  is  actually  paid  over,  the  original  assent 
to  such  payment,  which  accompanied  the  deposit^  is  con- 
sidered as  carried  on  to  the  time  of  the  payment. — [  Baylei/t 
J.  Suppose  I  bet  10/.  you  do  not  horsewhip  A,  B.,  and  I 
deposit  the  money ;  whether  you  do  or  do  not  horsewhip, 
can  you  recover  it  back  ?]  The  cases  go  to  that  length. 
The  principle  is,  that  the  money  is  received  to  the  use  of  the 
payer,  and  the  receiver  is  liable  if  he  pays  it  over  without 
an  authority  express  or  implied.  In  Busk  v.  Walsh  {b)^ 
the  contract  was  rescinded  before  the  event  happened,  the 
plaintiff  having  made  his  claim  under  a  commission  issued 
against  the  defendant  before  the  illegal  vote  was  deter- 
mined. There  the  parties  were  in  pan  delicto.  In  last  term 
there  was  a  motion  to  set  aside  a  verdict  on  this  ground; 
and  the  Court  said,  if  the  defendant  was  a  stakeholder, 
you  are  right,  he  being  one  of  the  offending  parties.  Here 
the  contract  was  merely  void.  [Bay ley,  J.  There  two  sums 
of  20/.  were  deposited  on  the  event,  or  it  was  a  payment 
of  20/.  to  have  40/.  back,  and  therefore  20/.,  at  all  events, 
was  gone.] 


Reader  and  Humfrey,  contr^.  The  three  cases  relied 
on,  all  proceed  on  a  principle  which  the  plaintiff  does  not 
ask  the  Court  to  disturb ;  but  he  trusts  that  the  principle 
will  not  be  extended,  as  persons  of  great  authority  have 
considered  that  in  those  cases  the  Court  went  too  far.  In 
Bush  V.  Walsh,  Sir  James  Mansfield  says,  "  I  never 
could  understand  where  was  the  good  sense  of  altering  the 
law  from  that  which  it  certainly  before  was,  that  if  persons 
entered  into  an  illegal  contract,  they  were  not  to  have  the 
aid  of  the  law  to  help  them  out  of  their  difficulties,  but 

(a)  8  T.  R.  575.  (6)  4  Taunt.  «90. 
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must  be  left  to  get  out  of  them  as  well  as  they  could :  but 
the  law  IB  now  changed^  so  that  if  a  mau  declares  his  dis- 
sent from  an  illegal  wager,  before  the  event  happens,  even 
if  it  is  the  very  day  before  the  event  happens,  he  may 
recover  back  the  money  he  has  paid."  Cotton  v.  Thut' 
/luuf  (a)  waa  the  first  case  in  which  the  law  was  altered. 
In  Lowfy  v.  Bourdieu  (i),  the  rule  had  been  stated  to  be 
potior  est  conditio  possidentis  (c).  Lacamsade  v.  White  {d). 
[Hohraydt  J.  That  was  not  the  case  of  a  stakeholder. 
The  decision  in  that  case  proceeded  upon  that  mistake, 
and  it  has  been  since  over-ruled.  In  Williams  v.  Hedley  (e), 
it  was  fully  explained.]  It  must  be  admitted,  upon  the 
three  cases  first  cited,  that  if  the  money  has  not  been  paid 
over.  It  may  be  recovered.  If  the  party  gives  notice  that 
he  dissents  from  the  contract,  and  says  that  it  is  illegal  from 
beginning  to  end,  and  the  money  after  that  is  paid  over,  it 
is  the  same  thing  as  if  it  remained  in  the  hands  of  the 
party.  Here  20/.  was  deposited,  the  battle  was  fought, 
and  the  dispute  arose  as  to  who  was  the  winner.  The 
defendant  was  called  upon,  not  to  pay  back  the  plaintiff's 
own  money,  whereby  the  contract  would  have  been  repu- 
diated, rescinded,  or  dissented  from;  but  the  plaintiff  says 
he  is  entitled  to  the  money,  thereby  still  maintaining  the 
contract.  The  Court  will  not  enter  into  the  question  of 
who  was  the  winner.  [Holroydj  J.  The  winning  of  the 
battle  would  not  have  entitled  either  party  to  any  thing, 
inasmuch  as  the  contract  was  illegal.     Bayley,  J.   Is  not 
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(a)  5  T.  R.  405.    Ante,  809. 

(6)  Dot^.  468. 

(c)  This  rule  as  laid  down  in  the 
IXgest  does  not  provide  for  the 
case  of  a  stakeholder.  ^  Si  ob 
tvrpfin  6aii9am  promiseris  Titio, 
qoamvisy  si  petat,  exceptione  doli 
mali,  ?el  in  factum,  summovere 
eum  possis,  tamen^-si  solveris,  non 
posse  [te]  repetere :  quouiam  sub- 
lati  proximo  caus^  stipulatiouis, 


quae  propter  exceptionem  inanis 
esset,  pristina  causa,  id  est,  turpi- 
tudo,  superesset:  porro  autem  si  et 
dantis  et  accipientis  turpis  causa 
sit,  possessorem  potiorem  esse:  et 
idco  repetitionem  cessare,  tametsi 
ex  stipulatione  solutnm  est.''  Dig. 
lib.  xii.  tit.  5.  lex  8. 

(rf)  7  T.  R.  535. 

(e)  8  East,  381,  n, 

p  2 
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the  defendant  bound  to  know  how  the  law  stands,  and 
that  he  cannot  legally  pay  over  the  money  f]  If  paid  over 
without  notice,  the  payment  would  be  good.  \^Bayley,  J. 
He  has  no  right  to  pay,  unless  he  could  be  compelled  to 
pay.]  In  Camm  v.  wilder  (a).  Lord  Kenyan  says,  "  If  the 
defendant  has  paid  over  money,  perhaps  he  would  not  be 
liable  in  this  action."  Lord  Ellenborough  speaks  of  the 
money  as  in  transitu.  In  no  case  except  Lacaussade  v. 
White  (6),  was  it  ever  held  that,  after  the  event,  the  loser  of 
an  illegal  wager  might  recover  back  his  money.  If  that 
case  was  rightly  decided,  it  would  go  to  the  whole  extent 
contended  for;  hutlaOTd  Keny on* s  opinion  there  is  directly 
contrary  to  that  expressed  by  Sir  James  Mansfield  (c). 
Howson  v.  Hancock  (d)  shews,  that  where  money  has  been 
paid  over  to  the  winner,  it  cannot  be  recovered  in  an  action 
against  him.  [Baylet/,  J.  There  the  money  was  paid  by 
consent.]  Nothing  turned  upon  the  consent.  Lord  Ken- 
yon  says,  this  is  very  different  from  the  case  of  Lacaussade 
V,  White,  where  the  money  was  recovered  from  the  stake- 
holder before  it  had  been  paid  over ;  but  this  was  a 
mistake,  for  Lacaussade  v.  White  was  not  the  case  of  a 
stakeholder.  [Bay ley,  J,  The  concurrence  of  the  party 
was  one  of  the  strong  grounds  relied  on  in  that  case.]  It 
is  not  mentioned  by  the  Court,  though  it  appears  in  the 
marginal  note,  and  is  stated  by  the  counsel.  [Bayley,3. 
Though  it  was  not  expressly  mentioned,  the  language  of 
the  Court  must  be  understood  ^secundum  subjectam  mate- 
rtVzm.]  Lord  Kenyon  says,  there  is  no  case  to  be  found 
where,  when  money  has  been  actually  paid  by  one  of  two 
parties  to  the  other,  upon  an  illegal  contract,  both  being 
participes  criminis,  an  action  has  been  maiutained  to  recover 
it  back  again.  If  the  money  is  paid  by  the  consent  of  the 
loser,  it  is  the  same  thing  as  if  the  payment  was  made  by 
the  loser  himself.     In  Williams  v.  Hedley  (e).  Lord  Ellen- 


(a)  Cited  5  T.  R,  406. 
(6)  7  T.  R.  535. 
(c)  Ante,  ?10. 


(d)  8  T.  R.  575. 
ie)  8  East,  378. 


Jackson. 
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.borough  pointed  out  the  mistake  into  which  Lord  Kenyan 
had  fallen  in  supposing  that  Lacanssade  v.  White  was  the 
case  of  an  action  against  a  stakeholder  (a).  InVandycks.  ^  v. 
Hemtt(b),  a  premium  paid  under  an  illegal  insurance  was 
held  not  recoverable  after  the  event,  though  the  under- 
writers set  up  the  illegality  of  the  transaction  as  an 
.answer  to  the  loss.  Admitting  the  plaintiff  to  have  a 
locus  pomitentia,  the  demand  came  too  late.  Monk  v. 
Abel  (c).  In  Lubbock  v.  Potts  ((/),  the  disaffirmance  was 
held  to  come  too  late  after  the  battle  was  fought.  In 
Lowry  v.  Bourdieu  (e).  Duller,  J.,  says,  "  there  is  a  sound 
distinction  between  contracts  executed  and  executory;  and 
if  an  action  is  brought  with  a  view  to  rescind  a  contract, 
you  must  do  it  while  the  contract  continues  executory." 
Th^t  rule  applies  not  only  to  legal  but  to  illegal  contracts, 
as  the  case  there  was.  [Holroyd,  J.  There,  by  the  terms 
of  the  contract,  the  party  who  paid  the  premium  was  never 
to  have  his  money  again.  Here  he  was  to  have  his  own 
money  back,  and  more."]  They  also  cited  Tappenden  v. 
Randall  (f).  Tenant  v.  Elliott  (g).  Farmer  v.  Russell  (A), 
.and  Aubert  v.  Walsh{i), 

Bayley,  J. — I  think  this  rule  ought  to  be  discharged. 
Tenant  v.  Elliott^  and  Farmer  v.  Russell,  do  not  prove  the 
point  for  which  they  have  been  cited.  Those  cases  only 
decide,  that  where  money  has  been  paid  by  one  party  to 
the  illegal  contract,  to  a  third  person,  for  the  other  party, 
that  third  person  cannot  set  up  the  illegality  of  the  contract 
as  a  defence  to  an  action  brought  by  the  party  for  whose 
use  he  has  received  the  money.  Then  there  is  a  material 
distinction  between  one  of  the  parties  to  the  illegal  contract 
and  ^stakeholder.     Where  the  money  has  been  paid  by  one 

(fl)  8  East,  381,  n.  (/)  2  B.  &  P.  467. 

(6)  1  East,  96.  (g)  1  B.  &  P.  3. 

(c)  3  B.  &  P.  35.  (A)  Ibid..  296. 

(d)  7  East,  449.  (0  3  Tau»t.  277. 

(e)  Dougl.  468. 
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to  recover  the  whok  stakes.  The  answer  would  have  been^ 
jou  shall  not  recover  that  which  it  is  against  the  policy  of 
the  law  you  should  recover.  If  you  could  recover  it  in  a 
Court  of  law,  that  would  be  an  encouragement  to  air  illegal 
wager.  Then  if  he  could  not  have  recovered  the  whole 
in  a  Court  of  law>  he  could  have  recovered  his  own 
stake  only.  If  the  defendant,  therefore,  has  paid  the 
whole,  when  he  could  not  have  been  compelled  to  pay 
more  than  one  moiety,  and  that  after  the  plaintiff  had  for- 
bidden him  to  pay  any  part  of  it,  then  the  prohibition  of 
the  plaintiff  was  good  as  to  his  own  stake.  I  think  a 
decision  of  this  kind  is  in  furtherance  of  the  law,  as  decided 
in  Cottony.  Thurland,  because  though  the  money  deposited 
in  the  hands  of  a  stakeholder  is  an  encouragement  to  go 
on  with  the  fight,  yet  it  operates  ^s  a  discouragement  if 
the  stakeholder  is  not  permitted  to  pay  over  the  whole  to 
the  winner,  but  only  his  own  stake. 
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1838. 


Hastelow 

V, 

Jacksojt. 


HoLROYD.  J. — I  am  of  the  same  opinion  as  at  the  trial. 
I  think  the  case  of  a  stakeholder  has  been  distinguished 
from  all  cases  where  money  has  been  paid  by  one  of  the 
parties  to  the  illegal  transaction  to  the  other.  It  seems  to 
me  that  the  illegal  transaction  is  no  part  of  the  ground  of 
action.  The  money  has  been  paid  to  the  defendant,  he 
has  no  right  to  retain  it.  When  the  action  is  brought,  he 
says  I  have  paid  it  to  another :  this  he  had  no  right  to  do. 
I  think  it  was  sufficient  for  the  plaintiff  to  give  notice  that 
if  the  defendant  paid  the  money  over  he  would  bring  his 
action.  I  think  by  giving  him  notice  not  to  pay  over  any 
part  of  the  money  deposited,  the  plaintiff  sufficiently  pro- 
hibited him  from  paying  over  his  stake. 


LiTTLEDALE  J. — I  am  of  the  same  opinion.  I  think 
that  if  two  parties  have  entered  into  an  illegal  contract,  be- 
fore the  event  happens  either  may  rescind  it ;  if  the  event 
has  happened,  that  cannot  be  done ;  but  in  the  case  of 
persons    who  enter   into  an  illegal  contract  and  deposit 
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Haste  LOW 

V. 

Jackson. 
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money  in  the  bands  of  a  stakeholder,  I  think  the  rule  is, 
that  if  the  event  has  happened^  and  the  money  has  been 
paid  over  by  the  stakeholder,  then  the  loser  cannot  recover 
his  stake  unless  notice  has  been  given;  but  if  the  event 
has  happened,  and  the  money  is  not  paid  over,  then  be 
may  recover  it,  if  he  demands  it  or  gives  notice  not  to  pay 
it  over.  Whether  the  demand  of  the  plaintiff  in  this  case 
would  have  been  sufficient  alofie,  I  do  not  say,  but  it  shews 
his  dissent  to  its  being  paid  over;  at  all  events,  the  notice 
which  he  gave  not  to  pay  over  the  money  was  sufficient. 
I  think  that  until  the  stakeholder  has  paid  over  the  money, 
the  contract  is  not  executed. 

Rule  discharged. 


Where  a  judge 
directs  the  jury 
that  they  are 
clearly  bound 
to  find  a  ver- 
dict for  one 
party,  and  no 
objection  is 
taken  to  the 
entering  of  the 
verdict  for  that 
party,  the 
Court  will  not 
grant  a  new 
trial  upon  the 
affidavit  of 
a  jur^^man 
stating  that 
the  jury  had 
not  concurred 
in  such  ver- 
dict. 


Saville  r.  Lord  Farnham. 

1  HIS  was  a  feigned  issue,  under  an  inclosure  act,  to  try 
whether  the  plaintiff  was  entitled  to  a  way  over  a  com- 
mon. At  the  trials  before  Baifley,  J.  at  the  last  Assizes 
for  the  county  of  York,  before  the  defendant  had  con- 
cluded his  case,  the  learned  judge,  being  of  opinion  that  the 
plaintiff  had  made  out  no  title  to  the  way,  directed  a  verdict 
to  be  entered  for  the  defendant. 

Brougham  now  moved  for  a  new  trial  upon  an  affidavit 
by  the  plaintiff's  attorney  and  by  one  of  the  special  jury. 
[Lord  Tenterden,  C.  J.—  Can  you  read  the  affidavit  of  a 
juryman  ?]  Not  as  to  the  conduct  of  the  jury,  but  here  the 
affidavit  of  the  juryman  is  introduced  for  a  special  collateral 
purpose  :  it  states  that  the  jury  gave  no  verdict  at  all. 
[Bay/ey,  J.  I  said  that  there  must  be  a  verdict  for  the  de- 
fendanty  and  the  jury  said  nothing.]  It  is  sworn  that  the 
officer  took  down  the  verdict  without  any  verdict  having 
been  given  by  the  jury. 

Lord  Tenterden,  C.  J.— The  jury  are  present  when 

the  verdict  is  taken,  and  leave  the  box,  and  no  objection  is 

taken. 

Rule  refused. 
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1898. 

The  King  v.  The  Inhabitants  of  Shipton, 

Upon  an  appeal  against  the  order  of  two  magistrates,  ^.,  a  parish 
dated  14th  May,   1827,  whereby   William  Partridge  and  the  suggestion 

Anne,  his  wife,  were  removed  from  the  parish  of  Dudley,  of  his  master, 

.  .     ""•>  goes  to 

in  the  county  of  Worcester,  to  the  parish  of  Shipton,  in  work  for  C. 

the  county  of  Salop,  the  Quarter  Sessions  for  the  county  ^^  r^'^^^jj^ 
of  Worcester  confirmed  the  order,  subject  to  the  opinion  of  B.,  and 
of  the  Court  of  King's  Bench  upon  the  following  case: —     intervention  of 

The  pauper  William,  at  the  age  of  thirteen  years,  was,  two  justices, 
under  indentures  bearing  date  the  3d  of  September,  1816,  Ji^th  C.  by  the 

put  out  an  apprentice,  until  his  attainment  of  the  age  of  i?**"'  ^  ^^^ 
^  ^^  .  ^  C.  a  year  un- 

twenty-one  years,  by  the  officers  of  the  parish  of  Stanton  der  that  agree- 
Long,  in  the  county  of  Salop,  with  the  consent  of  two  ma-  ]Jo  wtttemwiT 
gistrates  in  the  usual  manner,  to  John  Taylor,  who  occu-  by  apprentice- 
pied  a  farm  in  the  said  parish.     After  the  pauper  William  the^rvice  U 
had  been  some  months  at  his  master's  farm,  Taylor,  not  not  referable 
having  sufficient  work  for  him,  asked  him  if  he  would  go  ture;  nor  by 

over  to  a  farm  called  the  Moorhouse,  in  the  parish  of  Ship-  l>;"'>g^nd  ser- 

/  *     vice,  because 

ton,  to  drive  the  plough.     The  pauper  William  said  he  had  he  was  an  ap- 
„o  objection,  and  immediately  packed  up  his  clothes  and  ^^^^^ 
went  accordingly.     The  Moorhouse  was  in  the  occupation  within  56  Geo, 
of  a  Mrs.  Corser,  the  sister  of  Taylor,  whose  husband  was    '   *      '  '   * 
a  lunatic  and  incapable  of  superintending  the  management 
of  his  farm.     Taylor  occasionally,  about  once  a  fortnight, 
went  over  from  his  residence  at  Stanton  Long  to  the  Moor- 
house, a  distance  of  a  mile,  and  gave  his  advice  and  opinion 
to  his  sister  respecting  the  proper  management  of  her  farm- 
ing affairs.     He  also  gave  orders  to  her  servants,  but  does 
not  know  that  he  ever  gave  orders  to  the  pauper  William, 
after  he  had  been  sent  to  Moorhouse  as  before  mentioned. 
Taylor  never  told  the  pauper  William  that  he  might  hire 
himself  or  make  any  engagement  with  Mrs.  Corser,  but 
retained  possession  of  the  indentures  of  apprenticeship,  and 
produced  them  in  Court  on  the  trial  of  the  appeal.     No 
agreement  or  bargain  was  ever  made  between  Taylor  and 
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1828.         his  sister  respecting  the  services  of  the  pauper  William. 
-T^'^j^^'^      On  the  arrival  of  the  pauper  William  at  the  Moorhouse, 
V.  Mrs.  Corser  asked  if  he  would  stay  and  drive  the  plough 

HiPTON.  £^j.  y^  meat  and  drink  for  a  twelvemonth.  He  replied  that 
he  would,  and  she  sent  him  to  the  field  to  drive  the  plough. 
For  his  services  at  the  Moorhouse  for  the  first  and  second 
year  the  pauper  WUliam  was  not  paid  any  money,  but  was 
found  in  clothing  (except  a  pair  of  shoes  and  some  stock- 
ings) and  in  meat  and  drink  by  Mrs.  Corser.  At  the  end 
of  the  second  year  he  hired  himself  for  a  year  to  Mrs. 
Corser  for  5/.,  and  served  that  year,  and  received  the  full 
amount  of  his  wages.  When  that  period  had  expired,  he 
hired  himself  again  for  a  year  for  6/.,  and  received  that  sum 
on  the  completion  of  the  year. 

During  the  time  that  the  pauper  was  in  the  service  of 
Mrs.  Corser,  which  was  four  years  and  four  months,  he 
never  received  any  orders  from  Taylor,  nor  did  he  ever  re- 
turn to  Taylor's  farm  after  he  first  quitted  it  as  before  stated. 
No  assignment  of  the  indentures  was  made,  nor  was  the 
consent  of  any  magistrate  obtained  for  placing  the  pauper 
William  with  Mrs.  Corser.  When  he  had  been  two  years 
at  Mrs.  Corser's,  Taylor  became  insolvent,  and  quitted  his 
farm,  after  which  he  ceased  to  have  any  thing  to  do  with 
the  Moorhouse,  and  saw  no  more  of  the  pauper  William. 
Before  Taylor's  insolvency,  and  whilst  the  pauper  William 
worked  at  the  Moorhouse,  Taylor,  on  the  application  of 
the  pauper  William's  mother,  furnished  him  with  some 
shoes;  and,  on  another  occasion,  supplied  him  with  some 
wool  to  make  stockings  for  him.  He  also  employed  a 
surgeon  to  attend  him  whilst  labouring  under  a  complaint, 
and  paid  his  bill.  When  the  pauper  William  left  the  Moor- 
house, the  term  of  his  apprenticeship  had  not  expired. 
The  question  for  the  consideration  of  the  Court  is,  whe- 
ther this  apprentice  had  not  been  put  away  and  dismissed 
from  the  service  of  his  master,  within  the  meaning  of  s.  9 
of  56  Geo.  3,  c.  \S9,  which  came  into  operation  on  the  1st 
of  October,  1816,  so  that  he  could  not  obtain  a  settlement 
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in  Sfaipton  by  means  of  his  seFvice  there;  or,  whether  the         18^* 
service  in  Shipton  was  by  law  a  service  under  the  indenture      rr>^^  j^^^^ 

of  apprenticeship,  so  ad  to  confer  a  settlement  in  that  «. 

•  1  Shipton. 

pansh. 

JP.  Pollock  and  Wallinger^  in  support  of  the  order  of  ses- 
sions. By  32  Geo,  S,  c,  57,  s.  7,  the  master  of  any  parish 
apprentice  is  authorized  to  assign  such  apprentice  to 
any  person  willing  to  take  such  apprentice  for  the  residue 
of  the  term  with  the  consent  of  two  justices.  This  has 
been  described  as  a  restraining  statute,  inasmuch  as  it  im- 
pliedly prohibits  any  assignment  to  which  two  justices  are 
not  consenting  parties,  which  assignment  would  have  been 
good  at  common  law.  And  by  56  Geo,  S,  c.  139,  s.  9^ 
it  is  enacted,  that  it  shall  not  be  lawful  for  any  master  to 
pat  away  or  transfer  any  parish  apprentice,  or  in  any  way 
discbarge  or  dismiss  him  from  his  service,  without  such 
consent  of  justices;  and  that  no  settlement  shall  be  gained 
by  any  service  of  such  apprentice  after  such  putting  away 
or  transfer,  unless  such  service  shall  have  been  performed 
under  the  sanction  of  such  consent  as  aforesaid.  Here  it 
is  found  that  Taylor,  the  master,  gave  orders  to  the  ser- 
vants, and  those  orders  would  necessarily  include  what  the 
pauper  was  to  do.  If  a  man  was  ordered  to  plough,  the 
pauper  would  drive  the  plough  with  him.  By  56  Geo.  3, 
c.  139>  s.  10,  any  person  who  shall  put  away  or  trans- 
fer any  parish  apprentice  to  another,  or  who  shall  in  any 
way  discharge  or  dismiss  from  his  service  any  parish  ap- 
prentice without  such  consent,  shall  forfeit  a  sum  not  ex- 
ceeding 10/.  for  every  apprentice  so  transferred.  Sending 
an  apprentice  to  do  work  in  another  parish,  to  enable  him  to 
become  a  more  useful  member  of  society,  could  not  subject 
the  party  to  the  penalty.  And  yet  if  no  settlement  is  gained 
by  reason  of  the  prohibition  in  the  statute,  the  penalty  would 
be  necessarily  incurred.  The  word  "  assignment'^  means, 
ex  vi  termini,  a  parting  with  the  whole  interest  of  the  as- 
signed.    Thus  an  underlease  was  held  not  to  be  a  putting 
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away  of  the  estate  (a).      The  case  of  The  King  v.  Whit- 
r^^^^^Q     church  {b)  is  very  distinguishable.     There  the  master  did 
V.  not  know  where  the  apprentice  was  going,  or  who  it  was 

that  he  served. 

Campbell  and  Godson,  contrd.  No  settlement  was  gained 
by  a  service  in  the  parish  of  Shipton  under  the  apprentice- 
ship, independently  of  the  statute  56  Geo,  3,  c.  139, 
because  the  service  with  Mrs.  Corser  was  not  under  the 
indenture.  It  may  be  admitted  that  the  32  Geo.  3, 
c.  57,  is  an  enabling  statute.  But  here  the  provisions  of 
that  statute  have  not  been  complied  with.  The  King  v. 
Whitchurch  is  directly  in  point.  In  the  present  case  there 
.was  a  new  hiring,  and  therefore  the  service  cannot  be 
referred  to  the  apprenticeship.  In  The  King  v.  Whitchurch, 
the  rnain  ground  upon  which  the  decision  proceeded  was, 
that  the  service  had  been  under  the  contract.  Here  it 
cannot  be  said  that  this  was  not  a  service  under  the  con- 
tract. It  cannot  be  a  good  settlement  by  hiring  and 
service  where  there  is  a  valid  subsisting  apprenticeship. 
This  is  what  it  was  the  express  intention  of  the  statute  to 
prevent.  Confidence  is  placed  in  the  master  for  kind 
treatment  arid  for  attention  to  morals.  [Lord  Tenterden, 
C.  J.  There  should  be  the  consent  of  magistates  to  each 
service.]  The  words  of  the  statute  are,  *'  shall  not  put 
away  or  transfer,  or  in  any  way  discharge  or  dismiss.'' 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the  jus- 
tices have  come  to  a  wrong  conclusion,  whether  the  case 
be  considered  with  reference  to  the  statute  56  Geo,  3,  cA39, 
or  not.  It  is  contended,  that  a  settlement  was  gained  by  a 
service  in  Shipton  under  the  apprenticeship;  but  if  during 
the  contract  of  apprenticeship  the  pauper  hires  himself  to 
another  person,  no  settlement  is  gained  by  the  subsequent 
service,  inasmuch  as  such  service  is  not  referable  to  the  in- 

(fl)Crusoe  v.  Bugby,  3  Wils.  234.     {b)  2  D.  &  R.  845,  1  B.  &  C.  574. 


The  King 
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denture,  but  to  the  hiring,  under  which  he  would  have        1898. 
gained  a  settlement,  if  he  had  not,  as  an  apprentice,  been 
under  a  legal  incapacity  to  enter  into  such  a  contract.  Then,  v. 

under  the  provision  of  the  statute,  no  settlement  was  gained.  Shipton. 
The  32  Geo.  3,c.57,  recites,"  that  it  frequently  happens  that 
persons  are  compellable  to  take  a  greater  number  of  parish 
apprentices  than  it  is  convenient  for  them  to  maintain  or 
employ  in  their  own  families,  and  that  they  are  therefore 
forced  to  place  out  or  assign  over  such  apprentices  to  other 
persons,  and  that  it  is  proper,  that  such  assignment  should 
be  legally  made  under  the  inspection  and  control  of  the 
magistrates;"  and  it  then  enables  masters  to  assign,  but  re- 
quires that  such  assignment  "  shall  be  by  indorsement  on  the 
indenture,  with  the  consent  of  the  magistrates."  After  which 
the  apprentice  is  to  be  deemed  and  taken  to  be  the  appren- 
tice of  such  assignee.  Here  an  intermediate  course  has  been 
adopted,  not  by  assigning  but  by  placing  with  some  other 
master.  The  56  Geo,  3,  c.  139,  s.  9,  recites,  "  that  it  may  be 
expedient  that  those  to  whom  parish  apprentices  are  bound 
or  assigned,  should  be  empowered  to  place  out  or  assign 
over  such  apprentice  to  others,  and  that  it  is  proper  that 
such  placing  out  or  assignment  should,  in  all  instances,  be 
under  the  inspection  and  control  of  the  magistrates ;  and 
that  it  is  fit  that  the  person  to  whom  such  putting  out  or 
assignment  shall  be  made,  and  also  the  apprentice  shall  be 
made  subject  to  the  ordinary  jurisdiction  of  justices  of  the 
peace,  with  respect  to  masters  and  parish  apprentices ;  and 
that  it  is  inexpedient  that  any  master  should  in  any  way 
discharge  or  dismiss  from  his  service  any  parish  apprentice 
without  the  consent  of  such  justices ;"  and  then  enacts,  ''  that 
it  shall  not  be  lawful  for  any  master  to  put  away  or  transfer," 
that  is,  either  one  or  the  other,  "  any  parish  apprentice  to  any 
other,  or  in  any  way  to  discharge  or  dismiss  from  his  ser- 
vice any  parish  apprentice,  without  such  consent  of  justices 
as  is  directed  in  the  former  act."  No  specific  mode  is  here 
pointed  out  by  which  the  justices  are  to  express  their  con 
sent  to  the  putting  away,  discharging,  or  dismissing,  as  is 
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18S8.        done  by  32  Geo.  3,  c.  57,  with  regard  to  assignmentsr — 
In  this  case  there  was  no  regular  assignment,  but  a  putting 
JT  away  and  dismissal ;  and  that  being  without  the  consent  of 

SofPTON.     justices,  no  settlement  was  afterwards  gained. 

Bay  LEY,  J. — The  King  v.  Whitchurch  establishes  that 
when  an  apprentice  serves  a  third  person,  without  the  ex- 
press assent  of  his  master,  and  without  such  third  person's 
being  aware  of  the  apprenticeship,  no  settlement  is  gained 
under  the  service.  Here  it  does  not  appear  that  Mrs. 
Corser  knew  that  the  pauper  was  an  apprentice.  He 
served  her,  therefore,  under  the  contract  of  hiring,  without 
reference  to  the  apprenticeship.  I  think,  that,  upon  56 
Geo.  3,  c.  139»  the  pauper  was  prevented  from  gaining 
a  settlement  in  Shipton.  The  object  of  the  legislature  was 
to  protect  children  whilst  under  the  control  of  their  masters. 
We  shall  best  carry  into  effect  that  provision  by  supporting 
the  authority  of  the  justices  in  the  exercise  of  a  proper  con« 
trol  over  the  masters.  We  are  therefore  bound  to  require 
the  concurrence  of  the  magistrates.  The  object  of  the 
legblature  might  be  otherwise  defeated.  In  the  recital  in 
32  Geo.  3,  c.  57,  s.  7,  the  words ''  place  out  or  assign"  occur, 
but  unfortunately  the  words  **  place  out''  are  dropped  out 
in  the  enacting  clause,  which  speaks  of  assigning  only.  We 
ought  to  understand  these  words  in  distinct  senses  if  possi- 
ble. The  term  "  assigning*'  applies  only  to  a  parting  with 
the  whole  term.  But  here  it  was  meant  to  prevent  the 
placing  out,  as  well  aft  an  assignment;  as  that  would  equally 
place  the  apprentice  under  the  actual  control  of  a  straiiger. 

• 

HoLROYD,  J. — No  settlement  was  gained  in  Shipton  by 
service  under  the  indenture.  The  service  performed  in 
Shipton  was  not  under  the  indenture.  Besides  which,  un- 
der 56  Geo,  3,  c.  139>  no  settlement  could  be  gained  after 
the  putting  away  of  the  apprentice  to  Mrs.  Corser,  without 
the  consent  of  the  justices. 

Order  of  Sessions  quashed. 
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The  King  v.  The  Inhabitants  of  Waynflete  All  iB28. 

Saints. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  Under  59  Oeo. 
removal  of  B.  Markwell,  his  wife  and  children,  from  the  fbe  wtde^e^ 
parish  of  Waynflete  AH  Saints,  in  the  parts  of  Lindsey,  rests  upon  die 
in  the  county  of  Lincoln,  to  the  parish  of  Horncastle,  in  ^"lo'^a  yw 
the  same  parts  and  county,  the  sessions  quashed  the  order,  f^®  residence 
subject  to  the  opinion  of  this  Court  on  the  following  case,    need  not  be 

The  pauper,  B.  Markwell.  previously  to  Lady-day,  1822,  ^^r  more  than 
•  •      1  i.  1  •        -/.  .  1  '  40  days;  nor  IS 

hired  from  his  wife  s  mother  seven  acres  of  land  in  Horn-  it  required  to 

castle,  which  she  then  rented,  at  the  yearly  sum  of  8/.  U.  6d.  *>®  ^n  the  land. 
and  for  which  the  pauper  agreed  to  pay  her  the  same  rent, 
and  three  shillings  per  week  in  addition;  his  tenancy  to 
commence  from  the  ensuing  Lady-day.  No  time  was  spe- 
cified for  which  the  pauper  was  to  take  the  land,  but  he 
occupied  it  from  Lady-day,  1822,  for  three  years,  and  paid 
the  several  rents  as  they  became  due;  and  he  resided  and 
slept  in  a  house  in  Horncastle  for  upwards  of  forty  days 
and  nights,  in  the  year  immediately  subsequent  to  Lady- 
day,  1822.  The  question  for  the  opinion  of  the  Court  is, 
whether  this  taking,  followed  by  the  occupation  stated,  is 
sufficient  within  the  59  Geo.  3,  c.  50,  to  entitle  the  pauper 
to  a  settlement  in  Horncastle. 

Clarke  and  Hildyard  in  support  of  the  order  of  session. 
This  case  must  go  back  to  be  restated.  It  was  for  the 
Court  of  Quarter  Sessions  to  find  whether  the  pauper 
rented  land  of  the  yearly  value  of  10/.  or  not.  [Bay ley,  J. 
If  when  you  saw  the  case  you  had  made  a  special  appli- 
cation by  affidavit,  the  other  side  would  have  had  an  oppor- 
tunity of  answering  you ;  but  now  the  case  has  found  its 
way  into  the  paper,  and  we  must  dispose  of  it  as  it  is.] 
The  object  of  59  Geo,  3,  c.  50,  was  to  put  an  end  to  nice 
questions  upon  the  law  of  settlement  by  renting  tenements. 
Rex  V.  St.  Mary-le-Bone  (a).    There  should  be  a  permanent 

(a)  4  B.  &  A.  681. 
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1828.         residence — [Bayley,  J.    What  is  there  in  the  act  which 

^■^^^^^^^       requires  permanent  residence  fit  would  rather  look  that  if 

y^  you  dwelt  forty  days  upon  the  tenement,  it  was  sufficient.] 

Waynflete    Here  the  pauper  does  not  reside  on  the  tenement.     The 
All  Saints. 

word  "  dwelling-house"  means  the  house  in  which  the  party 

ordinarily  resides.     A  man  may  have  land  in  three  parishes, 

and  may  have  slept  forty  nights  in  each ;  in  that  case  the 

question  might  be,  where  he  slept  the  last  night.     This 

difficulty  would  be  got  rid  of  by  holding  that  the  usual 

residence  of  the  party  must  be  on  the  tenement.     The 

finding  implies  that  the  party  meant  to  take  by  the  year, 

but  the  mother-in-law  could  not  let  for  a  year  unless  her 

estate  commenced  at  the  same  period  of  the  year.    [Bayley, 

J.  She  had  a  defeasible  estate.     Suppose  tenant  for  life 

demises  for  years,  would  not  the  lessee  be  tenant  for  years  ? 

Littledale,  J.  We  must  presume  that  she  was  entitled  to 

hold  on.     Bayley,  J.  If  she  took  upon  herself  to  demise 

generally,  and  her  landlord  did  not  determine  her  estate, 

the  demise   would  be  good.     Holroyd,  J.  In  almost  all 

leases  there  is  a  clause  of  re-entry,  which  makes  the  interest 

defeasible.] 

Clinton,  contrd,  was  stopped  by  the  Court. 

Bayley,  J. — The  mother-in-law  has  an  estate  which 
she  rents  at  8/.  Is.  6d.  The  pauper  agrees  to  pay  her  the 
same  rent,  and  three  shillings  a  week  in  addition.  He  was 
a  tenant  at  a  yearly  rent.  Prima  facie,  therefore,  he  must 
be  taken  to  be  tenant  from  year  to  year.  The  presump- 
tion of  law  which  attaches  is  fortified,  where  the  taking  is 
of  land,  which  is  of  different  value  at  different  times  of  the 
year.  The  interest  would  extend  beyond  the  year,  unless 
something  takes  place  to  determine  it.  The  other  objec- 
tion is,  that  the  pauper  did  not  reside  a  full  year.  Before 
59  Geo.  3,  c.  50,  residence  for  forty  days  on  one  tenement 
of  10/ ,  whether  house  or  land,  would  have  gained  a  settle- 
ment.    That  was  the  object  to  be  guarded  against.     By 
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that  statute,  after  reciting  that  many  disputes  and  contro-  J828. 
versies  had  arisen  respecting  the  settling  of  poor  people  by 
the  renting  of  tenements,  enacts,  that  no  person  shall  *'v. 
acquire  a  settlement  by  reason  of  his  dwelling  for  fort  if  days  Waynflete 
til  any  tenement  rented  by  such  person^  unless  such  tene- 
ment shall  consist,  &c.  The  statute  does  not  seem  to 
make  any  alteration  as  to  the  forty  days.  Then  of  what 
is  the  tenement  to  consist?  Of  a  house  or  building,  or  of 
land,  (not  and  land,)  or  of  both.  You  must  have  either  a 
house  or  land,  or  both.  If  you  have  any  one  of  these 
three  qualifications,  the  requisitions  of  the  act  in  this  re- 
spect are  complied  with.  But  the  statute  goes  on  to  say, 
you  shall  not  gain  a  settlement  unless  you  actually  hold 
the  land  and  occupy  the  house.  It  is  sufficient  if  you  hold 
the  land  while  the  tenancy  continues;  it  is  not  necessary  to 
occupy.  It  does  not  appear  to  be  necessary  that  a  party 
should  continue  his  residence  within  the  parish  all  the 
year,  provided  he  rents  for  the  whole  year. 

HoLROTD,  J . — The  pauper  gained  a  settlement  in  Horn- 
castle.     There  was  a  clear  renting  for  a  year. 

LiTTLEDALE,  J. — I  entertain  no  doubt  upon  either  of 
these  points.  The  case  shews  a  renting  for  a  year,  and 
there  is  nothing  to  shew  that  the  mother-in-law's  interest 
was  defeated.  If  she  had  received  notice  to  quit,  it  should 
have  been  so  found.  She  paid  a  sort  of  ground  rent.  The 
act  could  never  mean  that  the  party  should  reside  on  land 
without  a  house. 

Order  of  Sessions  quashed  (a). 

(a)  And  see  Rex  v.  Great  Bolton,  pott  227. 
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^^^/-^^  Johnson  v*  Howson. 

Under  not        TRESPASS  guare  clausum /regit.     Plea— Not  Guilty, 
gutltyy  in  trcs-  ..,«         aw  i       ^  n  ti         a     • 

pass  quare        At  the  tnal,  before  Alexander,  C.  B.,  at  the  last  Assizes 

th^Tf'^d'^*''  for  the  county  of  Lincoln  (a),  it  was  proved,  on  the  part  of 
may  entitle       the  plaintiff,  that  he  had  been  long  in  possession  of  the 

close  in  question ;  that  the  defendant  came  to  the  close 
and  locked  up  the  gate,  and  threatened  to  transport  the 


himself  to  the 
possession  as 
plaintifTs 


years,  ^as       plaintiff's   servant   if  he   intermeddled   with  the  growing 


the  lewco  of 
such  mortga- 
gee. 


crops,  and  that  the  defendant  afterwards  carried  away  the 
crops  to  the  value  of  62L  The  defendant  proved  a  mort- 
gage to  one  Dent  for  1000  years,  and  a  demise  from  Dent 
to  the  defendant.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  although  a  freehold  in  the  defendant,  or  in  a 
third  person  (A),  might  be  given  in  evidence  under  the  ge- 
neral issue,  yet  that  this  mortgage  title  being  only  for  a 
term  of  years  ought  to  have  been  specially  pleaded.  The 
learned  Judge  being  of  a  contrary  opinion  nonsuited  the 
plaintiff,  but  gave  leave  to  move  to  enter  a  verdict  for  60/. 

Reader  now  moved  upon  the  liberty  reserved,  and  at^ 
tempted  to  support  the  same  distinction  (c),  which  he  had 
taken  at  the  trial. 

Bayjlqy,  J^t^A  defendant  cannot  plead  a  po9se«8ory 
title  without  giving  colour  (<2)^  because  such  a  plea  would 
amount  to.  Ibe  general  issue, 


{a)  Counsel  for  the  plaintifT, 
Reader  and  N,  R,  Clarke  ;  for  the 
defeqdant,  Bctnum  and  Balgu^. 

(6)  Argent  v.  Durranty  8  T.  R. 
403. 

(c)  Any  distinction  seems  to  be 
rather  in  favour  of  the  defendant; 
for  the  original  case  in  25  H,  8, 
(Bro,  Ahr,  General  Issue,  pi.  81,) 
which  was  relied  upon  by  the  plain- 
tiff's counsel  in  Argent  v.  Durrani, 
is  this :  **  In  assize  or  trespass,  if  a 


man  entitles  a  stranger  and  justifies 
by  his  command,  this  ought  to  be 
pleaded,  and  not  given  in  evidence, 
upon  nul  tort,  or  not  guilty  plead- 
ed; so  of  common,  rent  service, 
rent  charge,  licence  et  h^utmodL 
These  ought  to  be  pleaded,  and 
not  given  in  evidence  upon  the  ge- 
neral issue;  contrary  of  leate  of 
land  for  ycorf ." 
(d)  8  T.  R.  406.  S.  P. 
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HoLROYBy  J. — Where-  a  defendant  having  title  enters, 
he  is  the  legal  possessor. 

Lord  TfiNTERDEN,  C.J. — The  mortgagee  has  the  pos- 
sessory right,  and  resumes  that  right  by  actual  entry  (a). 
He  has  the  right  to  take  possession;  since  he  has  taken 
possession,  can  he  be  a  trespasser  ? 

Bayley,  J. — Where  a  defendant  is  bound  in  a  special 
plea  to  give  colour,  he  may  avail  himself  of  his  matter  of 
defence  under  the  general  issue  (b). 

Rule  refused. 
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(a)  Such  an  entry  being  the  re- 
mmpiian  of  a  right,  the  party  is  in 
by  relation  to  the  period  when  his 
fig^tof  entry  accrued.    Vide  antCy 

(A)  The  role  here  laid  down  ap- 
pears to  apply  as  well  to  cades  in 
which  express  colour  is  necessary, 


as  to  those  in  which  the  defendant 
is  excused  from  giving  express  co- 
lour by  reason  of  his  claiming 
under  the  plaintiff  himself,  (10  Co. 
Rep.  01  a,  in  Doctor  LeiffiekFB 
case;  Doct.Pla.  78,)  as  in  the  prin- 
cioal  case; 


1828. 


Johnson 
How  son. 


The  King  v.  The  Inhabitants  of  Great  Bolton. 

Upon  an  appeal  against  the  order  of  two  justices, 
whereby  Lucy  Hall,  single  woman,  was  removed  from 
Great  Bolton,  in  the  county  of  Lancaster,  to  Little  Bolton, 
in  the  same  county,  as  the  place  of  her  settlement  derived 
from  her  mother,  Mary  Hall,  the  sessions  discharged  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

Hie  pauper's  mother,  Mary  Hall,  being  a  widow,  went 
to  reside  in  Little  Bolton  in  May,  18£d,  where  she  hired  a 
house,  consisting  of  six  rooms  and  a  cellar,  and  being  a 
separate  and  distinct  dwelling  house,  for  a  year,  and  from 
year  to  year,  at  the  annual  rent  of  1 1/. ;  and  she  continued  to 
hold  such  house,  and  actually  paid  the  said  rent  for  the  same 
for  the  space  of  two  years  and  upwards.  Before  she  went 
to  live  in  the  house,  but  after  she  had  hired  it  and  put  some 

Q2 


Under  59  Geo, 
3,  c.  50,  (and 
before  the 
passing  of  6 
Geo,  4,  c.  57,) 
a  settlement 
was  gained  by 
holding  for 
one  year,  at 
a  rent  of  lU, 
a  dwelling- 
house,  part  of 
which  was  let 
at  U.  6d.  a 
week  to  an 
undertenant, 
who  had  no 
means  of  ac- 
cess to  the  rest 
of  the  house. 
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1823.        of  her  furniture  into  it,  she  underlet  to  one  Clough  the 
cellar  under  the  house  at  Is,  6d,  per  week,  and  he  occupied 
V.  the  cellar  during  the  whole  of  Mary  Hall's  tenancy.     The 

Bolton  cellar  was  let  unfurnished,  and  Clough  occupied  nothing 
but  the  cellar.  The  cellar  communicated  with  the  street 
by  an  outer  door,  of  which  Clough  kept  the  key;  and  at 
the  time  Mary  Hall  took  the  house  the  cellar  communicated 
with  the  room  above  in  the  house,  by  means  of  a  step 
ladder  and  a  trap-door,  but  when  she  went  to  live  in  the 
house  she  took  away  the  step-ladder,  which  she  placed  in 
one  of  the  higher  rooms  of  the  house,  and  shut  the  trap- 
door, expressly  for  the  purpose  of  preventing  any  commu- 
nication between  the  cellar  and  the  rest  of  the  house.  The 
trap-door  was  not  fastened,  except  that  the  furniture  of  the 
house  was  placed  upon  it,  as  upon  other  parts  of  the  room- 
floor.  The  trap-door  was  never  used  by  the  cellar  tenant, 
or  by  Mary  Hall.  When  the  cellar  was  underlet  to  Clough 
there  was  no  fire-grate  in  it,  and  soon  afterwards  Clough 
applied  to  Mary  Hall  for  a  grate  to  be  put  up  in  the  cellar. 
Mary  Hall  furnished  the  grate  at  her  own  expense,  and  it 
remained  there  irntil  she  left  the  house,  when  she  sold  the 
grate  to  Clough,  who  paid  her  for  it.  The  pauper  lived 
M'ith  her  mother,  as  part  of  her  family,  in  this  house  during 
die  whole  of  her  tenancy. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  pauper's  mother,  on  whose  settlement  that  of  tlie  pau- 
per depends,  gained  a  settlement  in  Little  Bolton  under 
'     tlie  39  Geo.  3,  c.  30. 

CoUman,  in  support  of  the  order  of  sessions.  By  69 
Geo.  3,  c.  50,  it  is  enacted,  that  no  person  shall  acquire  a 
settlement  in  any  parish  or  township  maintaining  its  own 
poor  in  England,  by  or  by  reason  of  his  or  her  dwelling  for 
forty  days  in  any  tenement  rented  by  such  person,  unless  such 
tenement  shall  consist  of  a  house  or  building  within  such 
parish  or  township,  being  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land  within  such  parish  or  town- 
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ship,  or  of  both,  bon£i  fide  hired  by  such  person,  at  and  for         ib28. 

the  sum  of  ten  pounds  a  year,  at  the  least,  for  the  term  of      ^'^^^^^ 

one  whole  year,  nor  unless  such  house  or  building  shall  be  v. 

held,  and  such  land  occupied,  and  the  rent  for  the  same        Or^at 
.  r       '  Bolton. 

actually  paid,  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  same.  In  The  King  v.  North 
Collingham  (a),  it  was  considered  that  underletting  to  a 
mere  lodger  did  not  prevent  the  whole  house  being  so  held 
as  to  confer  a  settlement;  but,  in  that  case,  the  distinction 
IS  taken  between  the  case  of  a  lodger,  and  that  of  an  under- 
tenant occupying  part  of  the  house  as  a  distinct  tenement. 
Lord  Tenterden  there  says  (6),  "  Did  the  pauper  hold  the 
whole  dwelling-house  ?  It  is  said  that  the  lodger  held  a  part 
distinct  from  the  rest,  so  that  a  burglary  committed  in  that 
part  might  in  an  indictment  be  laid  to  have  been  committed 
in  the  dwelling-house  of  the  lodger.  I  think,  however,  that 
that  proposition  is  not  established  by  the  facts  stated ;  it  is 
said,  that  putting  the  key  of  the  inner  door  into  the  hands 
of  the  lodger  was  the  same  thing  as  if  there  had  been  a 
brick  wall  between  his  and  the  adjoining  room ;  if,  indeed, 
it  had  been  stated  that  the  key  was  delivered  to  the  lodger 
for  the  express  purpose  of  preventing  communication  be- 
tween the  different  apartments,  there  would  be  (there  might 
have  been (c))  more  weight  in  the  argument."  Here  the 
fiict  wanted  in  The  King  v.  North  Collingham  is  expressly 
found.  And  even  there  Mr.  Justice  Bayley  says,  '*The 
sessions  might  have  found  it  a  separate  holding.*'  The  King 
V.  Tonbridge  (d)  will  be  relied  upon  on  the  other  side ;  but 
that  case  merely  decides  negatively,  that  where  land  is 
underlet  no  settlement  is  acquired.  [Bai/ley,  J.  The  sta- 
tute requires  the  house  to  be  held,  the  land  to  be  occupied. 
In  TheKing  v.  Tonbridge  it  was  held,  that  a  settlement  was 
not  gained  in  respect  of  land  where  the  pauper  had  underlet 
part  of  the  land.] 

(a)  2  D.  &  R.  743.     1  B.  &  C.  (c)  2  D.  &  R.  749. 

*^8.  Id)  9  D.  &  R.  128.     6  B.  &  C. 

(6)  1  B.  &  C.  588,  584.  88. 
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Courlneif,  cootrd.  Every  requisite  of  the  statute  is  found 
totidem  verbis  in  this  case.  In  the  judgment  of  Lord  Ten- 
terden,  in  The  King  v.  Narih  Collingham,  his  lordship 
merely  says,  that  there  would  be  more  weight  in  the  argu- 
ment. In  that  case  it  was  not  necessary  to  give  any 
opinion  upon  the  point  now  in  question;  and  in  The  Kitig 
V.  Tonbridge,  the  Court  was  not  called  upon  to  decide  upon 
the  case  of  houses,  which  was  not  before  them. 


Lord  Tenterden,  C.  J. — The  safest  course,  in  the  con- 
struction of  this  or  of  any  other  statute,  is  to  give  effect  to 
the  different  words  contained  in  it;  otherwise  we  must  sup- 
pose different  words  to  be  used  in  the  same  sense.  In  the 
case  of  a  house,  it  is  therefore  sufficient  if  it  is  held,  in  the 
ca3e  of  land  it  must  be  occupied. 

Order  of  Sessions  quashed,  {a) 

(a)  But  now,  by  6  Geo,  4,  c.  67,      building  or  land  shall  be  occu- 
lt is  required  that  **  the  house  or      pied,^* 


The  marriage 
of  a  minor  by 
licence,  with- 
out the  con- 
sent required 
by  4  Geo,  4, 
c.  75,  s.  16,  is 
valid. 

A  female  pau- 
per married  by 
the  fraudulent 
contrivance  of 
parish  officers 
acquires  her 
husband's  set- 
tlement. 


Rex  v.  The  Inhabitants  of  Birmingham. 

UPON  an  appeal  against  the  order  of  two  justices  for  the 
city  and  county  of  the  city  of  Coventry,  whereby  Luke 
Smith  and  Elizabeth  Smith  his  wife  were  removed  froia 
the,  united  parishes  of  St.  Michael  and  the  Holy  Trinity,  iu 
the  city  and  county  of  the  city  of  Coventry,  to  the  parbh 
of  Birmingham,  in  the  county  of  Warwick,  the  Court  of 
Quarter  Sessions  confirmed  the  order,  subject  as  to  so 
much  of  the  order  as  respects  Uie  settlement  of  Eliuibeth 
Smith,  therein  described  as  the  wife  of  Luke  Smkh,  to  the 
following  case : 

The  pauper,  Luke  Smith,  was  married  to  Elizabeth 
Smith,  then  Elizabeth  Bratt,  in  the  year  18^6,  by  licence, 
he  then  being  a  minor  under  the  age  of  21  years,  and  hav- 
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ing  his  father  then  living,  \trho  did  not  consent  to  his  said  18^8. 
marriage*  It  was  objected  by  the  appellants,  that  his  mar-  j^  jr 
riage  was  void  under  the  new  Marriage  Act,  4  Geo.  4,  c.  76,  _  v. 
for  want  of  the  father's  consent.  The  objection  was  over- 
roled  by  the  Conrt.  The  appellants  theti  offered  evidence 
to  prove,  that,  at  the  time  of  said  marriage,  Elizabeth  Smith, 
then  Elizabeth  Bratt,  was  settled  in  and  chargeable  to  the 
parish  of  Little  Packington,  and  that  the  marriage  waft 
effected  and  brought  about  by  a  fraudulent  contrivance 
and  conspiracy  of  the  overseers  of  the  parish  of  Little 
Packington,  for  the  purpose  of  changing  the  settlemetit  of 
Elizabeth  Smith,  then  Elizabeth  Bratt,  from  the  parish  of 
Little  Packington  to  the  parish  of  Birmingham^  in  which 
Luke  Smith  was  then  settled.  The  Court  of  Quarter  Ses- 
sions refused  to  admit  the  evidence^  and  confirmed  the 
order  of  removal,  subject  to  the  opinion  of  the  Court  of 
King's  Bench,  first,  upon  the  validity  of  this  marriage 
within  the  provisions  of  the  statute  4  G.4,  c.  76;  secondly, 
upon  the  propriety  of  the  rejection  of  the  above-mentioned 
evidence. 

Amos  and  Hill,  in  support  of  the  order  of  sessions. — 
The  marriage  in  question  would  be  good  at  common  law. 
If^  therefore,  it  is  void  at  all,  it  must  be  so  under  the  provi- 
sions of  some  statute.  The  only  acts  applicable  to  this 
subject  are  26  Geo,  2^  c.  33,  3  Geo.  4,  c.  75,  4  Geo.  4.  c.  1 7, 
and  4  Geo.  4,  c.  76.  Of  these,  the  first  and  third  are  re- 
pealed. The  second  was  passed  expressly  for  the  pur- 
pose of  preventing  the  evils  and  injustice  which  the  pre^ 
amUe  declares  to  have  resulted  from  the  operation  of  the 
96  Geo.  2,  c.  S3,  by  which  marriages  like  the  present  were 
rendered  invalid.  The  respondents,  therefore,  must  rely  on 
the  last  act  in  support  of  their  case;  and  it  must  be  ad- 
mitted, that  such  marriages  are  contrary  to  the  regulations 
of  the  l6th  section,  and  subject  the  parties  to  the  disabiii^ 
ties  set  forth  in  the  23d  section :  but  there  is  a  distinction 
between  the  effect  of  omitting  that  which  is  merely  matter 
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1888.         of  regulation,  and  of  omitting  that  which  is  matter  of  sub- 
The  King     stance;  the  latter  avoids  the  marriage,  the  former  only  sub- 
V.  jects   the   offending  parties   to   penalties.     In   Haggard's 

Reports,  Lord  Stowell  frequently  takes  the  distinction  be- 
tween impedimentum  dirimens  and  impedimentum  impedi" 
tivum.  The  22d,  section  enumerates  the  cases  in  which 
marriages  shall  be  void,  but  does  not  include  the  present 
ampng  them.  On  the  contrary,  it  contemplates  the  possi- 
bility of  a  valid  marriage  in  breach  of  the  regulations  of  the 
act,  between  persons  in  the  situation  of  the  paupers,  and 
inflicts  certain  penalties  on  parties  disobeying  them.  It 
aldo  goes  on  to  provide  for  the  children  of  the  marriage, 
which  is  in  itself  a  strong  presumption  that  such  children 
are  not  illegitimate.  It  is  therefore  clear,  that  on  the  con- 
struction of  the  4th  Geo.  4,  c.  76,  considered  by  itself,  this 
marriage  is  not  invalid.  But  if  the  construction  of  that 
act  were  doubtful,  it  would  be  aided  by  the  legislative 
opinion  so  strongly  expressed  in  3  Geo.  4,  c.  73,  against 
the  policy  of  making  void  such  marriages  as  the  one  ik 
question.  Upon  the  second  point,  that  evidence  ought  to 
have  been  admitted  of  the  fraud  of  the  overseers  in  bring- 
ing about  this  marriage,  such  evidence  was  properly  ex- 
cluded, inasmuch  as  no  fraud  on  the  part  of  the  overseers 
could  have  the  effect  of  invalidating  the  marriage.  The 
respondents  cannot  avail  themselves  of  decisions  in  cases  of 
conspiracy,  because  the  act  of  the  parties  might  amount  to 
a  conspiracy,  whether  the  marriage  effected  by  it  were  valid 
or  not.  But  the  language  of  the  indictments  in  those  oases 
may  be  referred  to,  for  the  purpose  of  shewing  that  the  mar- 
riages themselves  were,  in  those  cases,  considered  to  be  valid. 
Thus,  in  Rex  v.  Watson  (a),  an  information  was  granted 
against  the  defendant  for  procuring  one  Vine,  a  soldier, 
who  had  a  settlement  in  the  parish  of  Brill,  to  marry  a  poor 
woman,  who  was  an  idiot  and  chargeable  to  the  parish  of 
Dorton,  by  giving  Vine  IQ/.  and  a  fat  bog  for  marrying  her, 
whereby  she  and  her  child  became  chargeable  to  Brill.     So 

(a)  I  Wil».  41. 


The  King 
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in  Rex  v.  Tarrant  (a).     Here  no  force  or  fraud  was  exer-         1898. 
cised  upon  the  individuals.     [Lord  Tenterden,  C.  J.  Upon 
this  point  we  will  not  trouble  you  ;  it  is  difficult  to  say,  that  v. 

if  the  marriage  is  valid  in  other  respects  it  could  be  invali-     i»minoham. 
dated  by  the  fraud  of  other  parties,  and  thus  cause  a  sepa- 
ration of  the  husband  from  the  wife.] 

Goulbum,  contrd. — Mr.  Nolan  cites  Dalton  to  shew 
that  no  settlement  brought  about  by  fraud  should  be  con- 
sidered valid.  Const  certainly  makes  a  distinction  as  to 
marriage,  and  it  must  be  admitted  that  the  inconvenience 
pointed  out  by  the  Court  of  separating  husband  and  wife 
might  arise.  No  case  has,  however,  been  decided,  that  a 
marriage  so  obtained  will  confer  a  settlement.  [Lord  Ten^ 
terden,  C.J.  Will  it  not  come  to  this,  that  the  Court  will 
interfere  to  prevent  the  effect  of  fraud  where  its  interference 
will  not  break  in  upon  something  much  higher  ?  Bayley,  J. 
Mr.  Nolan  also  seems  to  consider  that  marriage  is  excepted.] 
Upon  the  other  point,  namely,  the  validity  of  the  marriage, 
the  14th  section  of  4  Geo.  4,  c.  76,  is  directory  only,  but 
the  l6th  section  contains  much  stronger  language,  and  it 
seems  to  have  been  the  intention  of  the  legislature  to  dis- 
tinguish marriages  solemnized  without  such  consent,  from 
the  marriages  mentioned  in  the  14th  section.  The  l6th 
section  seems  intended  to  restore  the  authority  of  26  Geo.  2, 
c.  3S,  s.  1 1.  The  words  of  the  23d  section,  "  if  any  valid 
marriage  solemnized  by  licence,"  shew,  that  the  legislature 
contemplated  that  a  marriage  solemnized  by  licence  might 
possibly  be  invalid. 

Cur*  adv*  vult. 

Lord  Tenterden,  C.  J.-^We  are  all  of  opinion  that 
this  was  a  valid  marriage. .  By  26  Geo.  2,  c.  33,  s.  1 1,  such 
a  marriage  would  have  been  void,  but  3  Geo.  4,  c.  75,  s.  1, 
repeals  that  provision  ia  the  former  statute  with  reference  to 
any  marriage  to  be  thereafter  solemnized.     The  8th  section 

(a)  1  Bolt,  338. 
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una.  of  S  Geo.  4,  c.  75,  coouins  the  reslrk^ion  whieh  is  subtti- 
tated  in  lieu  of  that  imposed  by  tfie  first  act.  Thus  the  law 
stood  when  the  4th  0«d*4»  c.  17>  passed.  It  may  be  a 
BiaiUBOBAii.  questioa  wbetiwr  so  mtich  of  the  statute  of  S  Geo.  4,  as 
jaipacti  diat  part  of  £6  Geo.  2,  c.  S3,  which  is  recited 
mS  Geo.  4,  c.  75,  s.  1,  is  repealed  by  4  Geo.  4,  c.  17. 
By  4  Geo.  4,  c.  76,  s.  1,  so  much  of  26  Geo.  2,  c.  33,  as 
was  in  force  immediately  before  the  passing  of  that  act, 
wui  also  4  Geo.  4,  c*  17^  were  repealed,  save  and  except 
any  acts,  matters,  or  things  done  under  the  provisions  of 
the  aaid  recited  acts^  save  also  and  except  so  far  as  the 
aaad  recited  acts  repeal  any  former  act,  or  any  matter,  cbuse, 
or  thing  therein  oontained,  except  where  its  provisions  may 
be  fepttgoant  to  the  4th  Geo.  4,  c.  76;  and  as  it  is  clear 
that  the  dd  Geo.  4,  contains  nothing  which  can  by  possibility 
affect  the  validity  of  the  marriage,  the  question  must  depend 
entirely  on  the  construction  of  the  last  statute,  viz.  4  Geo^  4, 
C»  76>  which  provides  (sect  14)  in  what  manner  licences 
shall  be  obtained  ;  and  directs,  that  if  there  be  no  person 
having  authority  to  give  consent,  it  shall  be  lawful  to  grant 
a  licence  notwithstanding  the  want  of  consent*  The  l6th 
section  Erects  what  parties  shall  have  authority  to  give 
consent^  and  requires  such  consent  for  the  marriage  of  pari- 
ties under  agei  unless  there  shall  be  no  person  authorized 
to  give  such  consent ;  but  the  statute  does  not  proceed  to 
make  the  marriage  void*  The  £fid  section  declares  what 
marriigeB  sball  be  void,  and  this  is  not  ailiongst  them.  Tbi> 
section  not  having  the  words  ''  without  consent,"  the  case 
turns  upon  the  l6th  section.  If  any  doubt  remained,  it 
would  be  removed  by  the  2dd  section,  which  enacts,  that 
if  any  valid  marriage,  solemnized  by  licence,  shall,  after  the 
lat  tlay  of  November  next,  be  procured  by  a  party  to  such 
ntaoriage  to  be  solemnized  between  persons,  one  or  both  of 
whom  shall  be  under  the  age  of  twenty*oile  years,  not  being 
a  widower  or  widow,  contrary  to  the  provisons  of  this  act, 
by  means  of  sneh  party  falsely  swearing  as  to  any  matter  or 
matters  to  which  such  party  is  hereinbefore  required  per- 
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sonally  to  swear, — whet  then? — nol  that  the  marrif^e  sbaU        18^; 

be  void,  but  that,  in  every  so€h  case,  it  shall  be  lawful  for     J!!^t^ 
..,,.,  ,   .     .  ^  .        o  Tlie  Kino 

his  M^esty  0  attorDey-general*  by  information,  &€.,  to  »ue  ^ 

£6r  a  forfeiture  of  all  the  estate,  right,  title,  and  interest,  is  B'Rmiw^^a**- 

toy  property  which  hath  accrued,  or  shall  accrue,  to  the  par* 

ties  so  offending  by  force  of  such  marriage,  and  such  Court 

shall  have  power  in  such  suit  to  declare  such  forfeiture^ 

9mA  thereupon  to  order  and  direct,  that  all  such  estate»Su:« 

isdadl  tbHi  hmn  moawBd^yor  AaXL  ihemAer  aGcnNi,t»«Mfc 

offending  party,  by  force  of  such  marriage,  shall  be  secured 

by  the  direction  of  such  Court  for  the  benefit  of  the  kino4 

cent  party,  or  to  the  issue  of  the  marriage.    The  legislature 

here  speaks  of  the  marriage  as  of  a  subsisting  marriage,  and 

of  the  children  as  the  issue  of  the  marriage.     It  would  not 

have  directed  property  to  be  settled  on  iUegitimate  children*: 

Bayley,  J. — There  is  a  mistake  in  Mr.  Nolan's  book 
in  supposing  that  the  4th  Geo,  4,  c  17,  is  entirely  repealed 
by  the  4th  Geo.  4,  c.  76. 

Order  of  Sessions  confirmed  (a), 

(a)  Vide  Note  A.,  at  the  end  of  this  volume,  as  to  the,  peculiar  state 
of  the  law  of  marriage  in  England. 


Richmond  v.  Smith. 

v/ASE  against  an  innkeeper  for  the  loss  of  pieces  of  siH:  A  ^uest  at 
brought  by  the  plaintiff  as  a  guest  to  the  defendant's  hm.  "^Jj'^ie*!^ 
At  the  trial  before  the  Lord  Chief  Baron  at  the  last  asshses  to  be  placed  ib 
for  the  county  of  Nottingham^  it  appeared,  that  on  the  ro^i^.    jf  the 
plaintiff,  who  is  a  dealer  in  silks,  setting  out  from  London-  inn^^eeper  do 

,  '  o  uQt  require 

on  a  journey,  his  clerk  had  packed  up  goods  to  the  valuer  them  to  be  re- 
of  20/.  in  a  carpet  bpg.    On  the  plaintiff's  arrival  at  Not^  JXr^aw?he 
tingham  all  his  packages  were  taken  out  of  the  coacfa>  ami  » liable  as  an 
the  defendant's  servants  were  going  to  take  them  up  stairs,  ^yen^  of  the 
The  plaintiff  went  into  the  public  room  and  said  to  the  g<x>ds  bang 
servants, ''  Don't  take  up  the  carpet  bog,  but  leave  it  m 
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the  room,  I  may  have  occasion  to  send  it  to  different  peo- 
RicHMOND     P'®  *°  ^^  town."    The  carpet  bag  was  accordingly  left  in 

t^  the  public  room,  and  was  from  time  to  time  sent  out  to 

Smith 

different  persons  for  inspection^  and  some  of  the  articles 

were  sold.  There  was  no  lock  to  the  bag.  The  plaintiff 
Went  to  Derby^  and  took  the  bag  with  him.  He  came 
back  to  Nottingham  the  same  day.  The  defendant's  por- 
ter was  going  to  take  the  bag  up  into  plaintiff's  bed-room; 
lipon  which  the  plaintiff  said>  **  leave  it  in  the  public  room, 
it  is  safe  enough."  After  this  the  plaintiff  went  into  the 
town,  leaving  no  person  in  the  public  room;  and  during 
his  absence  the  bag  was  stolen.  Every  person  in  Notting- 
ham might  come  into  this  room.  The  plaintiff,  upon  dis- 
covering the  loss,  exclaimed,  ''  It  is  well  the  parcels  up 
stairs  were  not  taken ;  this  was  only  worth  30/."  Upon 
this  evidence  it  was  objected,  that  there  was  no  case  to  go 
to  the  jury.  The  learned  Judge  said,  that  an  innkeeper 
must  be  considered  as  an  insurer,  and  bound  to  give  spe- 
cial notice  that  he  does  not  mean  to  be  answerable,  although 
the  guest  takes  the  goods  under  his  own  care.  The  plain- 
tiff recovered  a  verdict  for  50/.  which 

Clarke  now  moved  to  set  aside.  It  has  been  held,  that 
where  a  party  chuses  to  take  the  key  of  his  room,  the  inn- 
keeper is  not  liable,  Burgess  v.  dements  (a).  That  case 
could  never  have  been  so  decided,  if  it  had  been  consi- 
dered that  an  innkeeper  was  in  the  situation  of  a  carrier. 
The  defendant's  counsel  would  not  have  addressed  the 
jury  if  he  had  anticipated  that  the  law  would  have  been  so 
laid  down  by  the  learned  Judge.  Then  there  was  no  evi- 
dence of  the  amount  of  the  plaintiff's  loss,  except  that 
arising  from  his  own  exclamation  (6),  which  went  only  to  30/. 
*  The  plaintiff  had  been  travelling  about  and  selling  his ' 
goods  since  they  were  packed  in  London. 

(a)  4M.&S.  306;  Holt,N.P.C.         (6)  Vide  Down  v.  Hailing,  6  D. 
24  n. ;  1  Stark.  N.  P.  251  n.     But      &  R.  456,  4  B.  &  C.  330. 
in  that  case' there  was  negligence  .    . 
in  the  plaintiff. 
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Lord  Tenterden,  C.J. — I  am  of  opinion  that  no 
ground  has  been  laid  for  a  rule  for  a  new  trials  on  account 
of  misdirection.  At  common  law,  if  a  person  brings  goods 
to  an  inn  as  a  guests  the  innkeeper  is  liable  for  the  safe 
castody  of  those  goods.  The  plaintiff  directed  that  the 
goods  should  not  be  taken  up  stairs.  If  the  innkeeper 
meant  not  to  be  liable  unless  the  goods  were  taken  up 
stairs,  he  should  have  said  to  the  plaintiff,  ''  If  you  put 
your  goods  into  the  public  room,  they  will  be  at  your  risk.*' 
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Smith. 


Bayley,  J. — An  innkeeper  stands  on  the  same  footing 
as  a  carrier  (a).  If  a  guest  takes  goods  under  his  own  care, 
and  withdraws  them  from  the  custody  of  the  innkeeper,  the 
latter  is  discharged.  Here  the  plaintiff  merely  says, ''  Take 
the  goods  into  the  public  room.'* 


HoLROYD,  J. — I  think  that  the  liability  of  an  innkeeper 
stands  upon  the  same  footing  as  that  of  a  public  carrier. 
There  is  an  old  case  in  which  it  was  held  that  the  inn- 
keeper was  not  discharged,  under  circumstances  resembling 
the  present  (6). 

Rule  refused,  (c) 


(a)  '<  Eodem  modo  (scil.  quo  et 
vectores)  tenentur  caupones  et 
stnbalarii  quo  exercentes  negotium 
suum  recipiunt;  csteriim  si  extra 
negotiuni  Fecepennt,non  tenebun- 
tur.**  Dig.  lib.  4,  tit  9,  lex.  3,  §  2. 

(6)  P.  42  E.  3,  fo.  n,  pi.  13. 
**  The  plaintiff  brought  goods  into 
the  defendant's  inn,  which  were 
embezzled  by  bad  people,  from  de- 
fault of  proper  care,  &c.  Plea, 
that  the  plaintiff  did  not  deliver 
the  goods  to  the  defendant,  and 
also  that  plaintiff  had  the  key  of 
his  r(>oni.  Non  allocatur.  Judg- 
ment on  demurrer  for  the  plaintiff. 
And  the  Court  taxed  th&  damages. 


An  elegit  was  awarded  of  the  lands 
which  defendant  had  on  the  day 
of  the  judgment,  and  not  on  the 
day  of  the  writ  purchased,  as  the 
plaintiff  had  prayed.  The  plain- 
tiff prayed  capias  ad  satisfaciendum^ 
which  was  denied,  for  the  defend- 
ant committed  no  tort,  but  laches.** 

In  H.  11  K  4,  fo.  45,  pi.  18,  it 
was  said  by  the  Court,  and  admit- 
ted by  the  plaintiff's  counsel,  that 
the  delivery  of  the  keys  made  no 
difference.  And  see  Calye's  case, 
8  Co.  Rep.  33,  fourth  resolution. 

(c)  Vide  Jones  on  Bailments, 
p.  92. 
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18t8. 

v^Ny^^      GiBfiiNs  and  another,  surviving  Assignees  of  William 

Aston,  a  Bankrupt,  v.  Phillips,  Esquire,  Sheriff  of 
Staffordshire. 

^^uiie  Trover  for  goods  aUeged  to  have  been  wrongfully 
sheriff,  whose  taken  in  execu^u  at  the  suit  of  Bishton  and  Underhill,  by 
seised  the  whom  the  defendant  was  indemnified.  First  count,  on 
foods  of  J.  as  fj^Q  possession  of  the  bankrupt;  second,  on  the  possession 
against  B,y  it  of  the  assignees.  This  cause  was  first  tried  before  Burroa^h, 
modfc^^V^  J.,  at  the  summer  assizes  for  the  county  of  Stafford,  1826, 
warrant  with-  when  a  verdict  was  found  for  the  defendant,  which  was 
^e  writ  '"luad*  ®®^  aside  without  argument,  on  the  ground  of  misdirec- 

it  lies  upon  tion  (a).  At  the  second  trial  before  Littledak,  J.,  at  the 
the  defendant  ,  ^^^      i       r  .  ■        ■ 

to  shew  that     summer  assizes,   1827,  the  facts   appeared   to  be  these. 

no  such  writ  Asion  carried  on  very  extensive  coal  and  iron  works  at 
issued.  .  o    !*• 

Where  a       several  different  places  m  the  county  of  Stafford.     He  had 

dSLSTiJv^  ".•'O""®  »t  Shakerley,  and  his  principal  office  was  at  Golds- 
in  conse-  hill.  In  December,  1825,  he  began  to  be  irregular  in  his 
omission  of      payments,  and  on  the  9th  of  February,   1826,  his  disho- 

Uie  Judge  to     noured    acceptances   exceeded  4000/.     About   this   time 

draw  the  at-  ,  , 

tention  of  the   Aston  said  to  his  clerk,  '*  lam  afraid  there  is  nothing  to  be 

J"7,^*™*"  done  but  to  come  to  a  dead  stand-still."  The  clerk  then 
tenal  feature 

in  the  case,  prepared  a  list  of  debts  due  from  Aston,  which  amounted 

^d^the '™'  ^^  1«,000/.,  exclusive  of  bills  running,  and  26,000/.  owing 

terms  of  the  to  his  bankers  at  Stourbridge.     On  the  1 2th  of  February 

cosu  on  the  Aston  went  to  Loudon  without  leaving  funds  to  satisfy  the 

granting  of  a    creditors  who  called  during  his  absence.     On  the  23d  of 

new  trial,  the  ° 

Judj^  not         February  he  proceeded  to  London  again,  for  the  alleged 

nrauMted  to     pw^'P^se  of  obtaining  a  loan  from  Government.     Aston  had 

enter  into  a 
fuller  explana- 
tion.   But  the      (a)  The  learned  Judge  told  the      was  given  in    contemplation    of 

costs  of  a  for-  jury,  that  the  only  question  for  them      bankruptcy. 

mer  tnal,  ^  ^     ^      whether  the  bill  of  sale 

where  the  ver-         ■' 

diet  was  set 

aside  for  misdirection,  and  of  an  intermediate  postponement  by  making  the  cause  a 

remanet,  were  to  abide  the  event. 


EASTER  TERM,  IX  GEO.  IV. 

entered  into  a  bond  to  Gihbins  8c  Co.  for  4Q^00/. ;  and  a 
doubt  being  entertained  whether  upon  their  security  he 
was  primarily  liable,  the  opinion  of  counsel  was  taken  on 
his  behalf.  The  opinion,  which  confirmed  his  liability, 
Mras  communicated  to  Astou  by  Parker,  his  attorney,  on 
the  8th  of  February,  when  Aston  declared  his  intention  of 
going  into  the  Gazette,  rather  than  allow  his  trade  creditors 
to  be  prejudiced  by  any  proceedings  on  the  bond.  Parker 
pressed  upon  Aston  the  propriety  of  not  making  any 
preference.  On  the  same  day  Aston  went  to  Meredith,  an 
attorney  at  Birmingham,  and  directed  him  to  prepare  a 
warrant  of  attorney  to  confess  judgment  for  60002.  to  his 
brothers  T.  and  J.  Aston,  and  to  prepare  a  bill  of  sale  of 
his  furniture  at  Shakerley,  for  securing  700/.  to  his  sister, 
to  whom  he  was  indebted  in  550/.,  and  who  had  ordered 
goods  for  his  house,  in  his  name,  to  an  amount  which,  sup- 
posing them  to  be  liable  to  pay  for  those  goods,  would 
cover  the  difference.  The  warrant  of  attorney  was  executed 
in  the  course  of  the  day,  and  the  bill  of  sale  was  taken  by 
Aston  to  Shakerley,  where  he  executed  it  the  same  even- 
ing, giving  at  the  same  time  to  one  of  his  sisters  a  silver 
spoon.  On  the  5th  of  March  Aston  returned  to  Shakerley, 
and  remained  there  till  the  morning  of  the  7th,  when  he 
left  the  house,  telling  his  sisters  that  from  thenceforth  they 
were  to  be  the  housekeepers.  On  the  same  day  Aston 
said  to  his  partner,  ''  My  brothers  will  be  in  possession  of 
my  property  either  to-night  or  to-morrow,  as  a  security, 
until  some  arrangement  can  take  place."  The  same  even«> 
ing  he  set  off  for  London.  The^.^a.  at  the  suit  of  T.  and 
J.  Aston  was  delivered  at  the  sheriff's  office  on  the  7th  of 
March,  at  eleven  in  the  morning.  Bishton's  writ  was  deli- 
vered to  the  sheriff  at  Wolverhampton  about  two  o'clock. 
Warrants  were  issued  on  both  writs.  The  officer  took  pos- 
session under  T.  and  J.  Aston's  warrant  about  five  in  the 
afternoon.  A  seizure  under  Bishton's  warrant  took  place 
at  eight  in  the  evening.     Upon  the  evidence  it  was  insisted. 
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that  by  executing  the  warrant  of  attorney  Aston  had  com- 
mitted an  act  of  bankruptcy,  under  the  provisions  of  6  Geo. 
4,  cap.  10,  s.  3,  which  enacts,  that  if  any  such  trader  shall 
procure  his  goods,  money,  or  chattels  to  be  attached,  se- 
questered, or  taken  in  execution,  every  such  trader  doing, 
suffering,  procuring,  executing,  permitting,  making,  or 
causing  to  be  made,  any  of  the  acts,  deeds,  or  matters 
afbreisaid,  with  intent  to  defeat  or  delay  his  creditors,  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy. 
Secondly,  that  the  bill  of  sale  was  a  fraudulent  deed,  and 
that  a  third  act  of  bankruptcy  was  committed  by  departure 
from  the  dwelling-house  on  the  morning  of  7th  of  March. 
Upon  the  first  point  it  was  contended,  that  the  warrant  of 
attorney  was  given  voluntarily,  and  jiston  himself,  not  his 
brothers,  directed  the  issuing  of  the  execution.  Upon  the 
second  point  it  was  contended  that  it  was  a  fraudulent  con- 
veyance of  some  of  the  bankrupt's  goods  with  intent  to 
delay  his  creditors ;  that  there  was  no  good  consideration 
for  the  deed,  the  antecedent  debt  being  only  550/.,  and 
the  sisters  being  under  no  obligation  to. pay  for  the  furni- 
ture; and  that  the  consideration  was  not  truly  stated,  not 
being  700/.  in  money.  The  learned  Judge  told  the  jury, 
that  the  giving  of  a  warrant  of  attorney  was  not  an  act  of 
bankruptcy ;  but  he  should  want  their  opinion  whether,  as 
1\  and  J.  Aston  did  not  take  the  goods  until  after  they  4iad 
been  seized  by  Bishton,ils/o//  procured  his  goods  to  be  taken 
in  execution  to  defeat  his  creditors.  As  to  the  bill  of  sale, 
if  Aston  meant  his  sisters  should  pay  for  the  furniture,  it 
is  hardly  evidence  of  fraud.  So  of  the  statement  of  the 
consideration,  the  words  ''  in  money  well  and  truly  paid" 
being  put  in  of  course,  as  it  is  the  common  form.  The 
important  thing  to  be  considered  is,  whether  this  was  a 
voluntary  deed,  and  executed  in  contemplation  of  bank- 
ruptcy. That  it  was  a  voluntary'  deed,  there  can  be  little 
doubt.  Then  you  must  consider  whether  this  was  done  in 
contemplation  of  bankruptcy.     If  it  was  in  contemplation 
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'  of  bankruptcy,  as  it  was  voluntary,  it  would  be  a  fraudu-        1H98. 

/lent  deed|  and  consequently  an  act  of  bankruptcy.  As  to 
the  departing,  the  question  is  as  to  his  intention  to  defeat  v. 

or  delay  his  creditors,  whether  he  contemplated  becoming  Ph*'-"'^. 
a  bankrupt.  Did  he  ever  mean  to  return?  The  jury 
found  a  verdict  for  the  defendant.  A  rule  nisi  to  set  aside 
this  verdict,  on  the  ground  of  misdirection  and  of  its  being 
against  evidence,  was  obtained  by  Taunton,  who  cited 
Pullmg  V.  Tucker  (a). 

Campbell^  Russell,  Serjt.,  and  Barstow,  now  shewed 
cause.  The  jury  were  directed  to  find  a  verdict  for  the 
plaintiff,  if  they  were  satisfied  that  the  bill  of  sale  was  exe- 

.cuted  in  contemplation  of  bankruptcy.  The  jury  must  be 
now  taken  to  have  negatived  each  of  the  acts  of  bankruptcy 
set  up  at  the  trial.  The  simple  question  is,  whether  an 
act  of  bankruptcy  was  committed  before  five  o'clock  on  the 

.  7th  of  March,  when  the  execution  went  in.  The  commis- 
.  sion  was  sued  out  within  two  months.  Taking  the  points 
raised  in  the  order  of  their  importance,  the  plaintiffs  first 
rely  upon  the  departure  from  the  dwelling-house.  Secondly, 
they  rely  upon  the  late  bankrupt  act,  which  makes  the 
causing  of  goods  to  be  taken  in  execution  an  act  of  bank- 
ruptcy. [Bat/ley,  J.  Bishton's  execution  was  not  first  in 
the  office ;  the  brothers'  writ  was  delivered  at  the  office  at 
eleven,  Bishton's  at  two  in  the  afternoon.  Possession  was 
taken  under  the  brothers'  writ  at  eight  o'clock.]  The 
words  **  taken  in  execution"  are  introduced  for  the  first 
time  in  6  Geo.  4,  c.  l6,  s.  3.  Did  Aston,  before  five  o'clock 
on  the  7th  of  March,  commit  an  act  of  bankruptcy  ?  Lord 
Tenterden  doubted,  when  the  rule  was  moved  for,  whether 
the  act  applied  to  a  warrant  of  attorney  given  for  a  just 
debt;  whether,  looking  to  the  context,  it  was  not  confined 
to  the  creation  of  a  fraudulent  charge.  [Bayley,  J.  "  Suf- 
fering to  be  arrested"  must  be  *'  for  a  debt  not  due ;" 

(a)  4  B.  &  A.  382. 
VOL.  II.  R 
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1828.         "  procuring  to  be  arrested,"  &c.  generally  is  an  act  of 
JT^^^       bankruptcy.]     It  is  not  necessary  to  argue  that  point,  be- 

GlBBINS  . 

V.  cause  the  goods  were  not  taken  by  the  brothers  until  three 

Phillips,  h^urs  after  they  were  taken  by  Bishton.  [Bayley,  J.  As 
soon  as  the  sheriff  seized,  he  would  be  in  possession  under 
both  writs.]  There  is  no  taking  in  execution  until  the 
goods  are  actually  seized.  [Holroyd,  J.  The  seizure  enures 
for  the  benefit  of  the  first  writ.  Littledale,  J.  The  seizure 
under  the  statute  of  James  I.  is  an  execution  actually  served.] 
Could  the  sheriff  maintain  trespass  until  he  had  entered  ? 
[Bayky,  J.  Each  officer,  though  he  has  a  separate  warrant, 
acts  under  the  sheriff,  and  the  first  seizure  will  operate  as 
a  seizure  under  the  first  writ.]  Taking  in  execution,  in  the 
statute,  must  mean  an  actual,  not  a  constructive  taking. 
The  priority  of  Bishton's  execution  is  a  decisive  answer  to 
the  first  act  of  bankruptcy.  {^Bayley,  J.  Are  you  aware  of 
Hutchinson  v.  Johnson  (a)  ?]  That  was  in  the  exercise  of 
the  equitable  jurisdiction  of  the  Court.  [Bayley^  J.  No. 
It  proceeded  on  the  ground  that  other  parties  were  entitled.] 
For  certain  purposes  it  was  an  execution  of  the  first  WTit; 
but  the  question  here  is,  whether  it  was  so  under  the  sta- 
tute. T.  and  J.  Aston' s  execution  was  afterwards  with- 
drawn. The  sheriff  must  be  taken  to  have  seized  under 
both  writs;  if  at  the  same  point  of  time,  there  is  no  priority 
that  defeats  Bishton's  execution.  [fIolroyd,'J.  When  the 
goods  are  taken  into  the  custody  of  the  sheriff,  it  must  be 
taken  to  be  a  seizure  under  all  the  writs  then  delivered  to 
him.]  The  bill  of  sale  made  to  the  sisters  must  be  fraudu- 
lent, and  in  contemplation  of  bankruptcy,  to  make  it  an  act 
of  bankruptcy.  Pulling  v.  Tucker  is  submitted  to  have 
been  wrongly  decided.  It  was  there  contended,  that  an 
assignment  of  part  by  way  of  preference  was  an  act  of 

(a)  1  T.  R.  739,  in  which  it  was  of  the  defendant's  goods,  the  first- 
held,  that  where  two  writs  of  ^./a.  delivered  writ  of  executidn  inj^t 
against  the  same  defendant  are  have  the  priority,  even  though  the 
delivered  to  the  sheriff  on  different  seizure  were  first  made  under  the 
days,  and  no  sale  is  actually  made  subsequent  writ. 
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buiikraptcy,  though  not  made  in  contemplation  of  bank- 
raptcy.  A  conveyance  of  the  whole  necessarily  disqualifies 
the  party  from  carrying  on  his  trade,  but  a  conveyance  of 
party  m  order  to  make  it  an  act  of  bankruptcy,  must  be 
either  fraudulent  or  in  contemplation  of  bankruptcy.  In 
Pulling  V.  Tucker  indeed  there  was  actual  fraud.  [Bayley,J* 
The  Court,  in  that  case,  thought  it  not  necessary  to  put  it 
to  the  jury  whether  the  conveyance  was  made  in  contem- 
plation of  bankruptcy.]  The  excess  of  the  security  to  the 
sisters  was  a  circumstance  from  which  the  jury  might  or 
might  not  have  presumed  fraud.  A  silver  spoon  was 
delivered  over,  and  possession  went  along  with  the  deed. 
[Holrayd,  J.  Was  the  bill  of  sale  absolute,  or  by  way 
of  mortgage  ?]  It  was  absolute.  There  was  no  evidence 
thai  the  goods  were  of  greater  value  than  the  debts  which 
they  were  assigned  to  secure.  [Bay ley,  J.  You  may 
address  yourselves  exclusively  to  the  bill  of  sale.]  Whether 
it  was  an  act  of  bankruptcy,  must  be  a  question  for  the 
jury.  If  the  bill  of  sale  is  fraudulent,  it  must  be  either  so 
at  common  law,  or  under  the  statute  of  Eliz.,  or  as  being 
in  contravention  of  the  bankrupt  laws;  both  these  points 
were  left  to  the  jury.  As  to  the  consideration  expressed 
in  the  bill  of  sale,  there  can  be  no  doubt  but  that  part  was 
actaally  due.  As  to  the  difference  between  the  debt 
actually  due  and  the  700/.,  it  was  what  the  sisters  would 
probably  be  called  upon  to  pay.  If  not  fraudulent  at  com- 
mon law,  then  was  it  fraudulent  within  the  bankrupt  laws? 
[Bayley,  J.  If  a  trader  knows  his  circumstances  to  be  so 
bad^  that  by  looking  at  his  books  he  would  see  that  he  is 
insolvent^  he  must  be  considered  as  contemplating  bank- 
ruptcy.] AstOH  had  reasonable  ground  to  hope  and  believe 
that  he  should  be  able  to  go  on.  [Bay ley,  J.  In  Pulling 
V.  Tucker,  the  trader,  at  the  time  he  executed  the  deed, 
was  much  pressed  with  writs,  and  was  insolvent.  No 
money  was  in  fact  paid,  and  Cranch,  the  creditor,  knew 
nothing  of  the  deed.  It  was  urged,  in  that  case,  that 
it  was  essential  that  the   Jadge    should    put   it   to    the 
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jury  whether  the  deed  was  executed  in  contemplation 
of  bankruptcy,  and  the  Court  said  No;  it  is  sufficient  if  hi» 
circumstances  were  such  as  to  shew  that  bankruptcy  would 
be  the  necessary  consequence.  Fidgeon  v.  Sharpe  (a).} 
The  sisters  might  have  been  called  upon  to  pay  enough  to 
make  up  the  700/.  It  does  not  appear  the  bankrupt  knew 
that  he,  and  not  his  sisters,  was  liable  to  pay  for  the  furni- 
ture. The  words  *'  or  whereby  his  creditors  may  be  de- 
feated or  delayed"  {b),  are  omitted  in  the  new  bankrupt 
act.  [Bay/ey,  J.  Has  it  not  been  decided  (c)  that  the 
words  *' or  whereby"  are  synonimous  with  *'in  order?"]  If 
the  omission  of  these  words  in  the  late  act  makes  any 
alteration,  it  lessens  the  authority  of  Pulling  v.  Tucker^ 


Taunton,  Whateley,  and  Holroyd,  contrd.  The  question 
was  not  properly  left  to  the  jury.  In  the  way  the  case 
went  to  the  jury,  it  was  almost  impossible  that  they  could 
come  to  a  different  conclusion.  The  points  stated  to  the 
jury  were  only  calculated  to  raise  a  prejudice  in  favour  of 
the  defendant.  The  most  honourable  act  which  a  man 
may  liave  done  in  the  course  of  his  life  may  be  fraudulent 
with  respect  to  the  bankrupt  laws.  The  best  canon  of 
construction  is  to  look  to  the  statute  itself.  **  In  contem- 
plation of  bankruptcy"  means  that  the  bankrupt  has  in  view, 
at  the  time  of  the  doing  the  particular  act,  bankruptcy  as 
a  consequence,  or  words  have  no  meaning  at  all.  [Bayley, 
J.  It  may  be  in  contemplation  of  bankruptcy  and  not  frau- 
dulent, as  where  it  is  done  upon  compulsion*]  A  man  may 
resolve  not  to  commit  an  act  of  bankruptcy,  and  then  dole 
out  all  his  property.  [Baylei/,  J.  He  may  be  arrested.]  A 
man  may  believe  himself  not  to  be  a  trader.  The  learned 
judge  told  th€  jury  that  the  act  must  be  voluntary  and  in 
contemplation  of  bankruptcy.  It  is  submitted,  that  if  the 
deed  was  voluntary,  it  is  in  the  eye  of  the  law  a  voluntary 


(a)  1  Marsh.  196. 

(Jb)  1  JsLC,  l)  c.  15,  s.  2. 

(e)  III   Robertson  v.  Liddell,  9 


East,  187,  3  Smith  347,  it  was  so 
held. 
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deed  with  intent  to  delay  or  defeat  creditors.     [^BayJey^  J. 
A  voluntary  deed   means  a  deed  without  consideration :      G7BBbi5 
this  deed  would  be  valid  if  there  were  no  bankruptcy.]    If  v. 

a  party  knows  he  is  insolvent,  and  makes  a  conveyance 
whereby  a  particular  creditor  is  to  have  90s.  in  the  pound, 
such  a  conveyance  must  be  with  an  intent  to  delay  and 
defeat.  In  Fowler  v.  Padget  (a),  the  mere  fact  of  delay 
was  held  not  to  be  sufficient  without  the  intent  to  delay. 
[Barley,  J.  The  Court  considered  it  the  same  as  if  the 
words  of  the  statute  had  been  **  with  intent  thereby  to 
delay  ?"]  In  Pulling  v.  Tucker,  Lord  Tenterden  says,  that 
in  Morgan  v.  Horseman  {b),  Mansfield,  C.  J.  lays  no  stress 
on  the  circumstance  of  its  being  expressly  stated  in  that 
case  that  the  deed  was  executed  in  contemplation  of  bank- 
ruptcy; and  Best,  J.  says,  that  the  statute  (c)  does  not  re- 
require  that  the  conveyance  should  be  made  in  contempla- 
tion of  bankruptcy.  [Liitledale,  J.  ''In  contemplation  of 
bankruptcy*'  means  the  same  thing  as  ''  with  intent  to  defeat 
or  delay."]  If  this  case  had  been  left  to  the  jury,  in  the 
same  manner  as  that  of  Pulling  v.  Tucker  was  left  by  fVood, 
B.,  the  result  would  in  all  probability  have  been  different. 
If  a  trader  having  1000/.  owes  10,000/., and  makes  a  convey- 
ance of  600/.,  the  other  creditors  are  thereby  defeated,  and 
the  conveyance  is  fraudulent  and  void.  In  Atkyns  v.  Bar- 
wick  (c/)  the  point  arose,  but  the  case  was  litigated  on  other 
grounds.  Unless  the  words  *'  voluntary*'  and  *'  in  con- 
templation of  bankruptcy"  are  convertible  terms,  it  is  sub- 
mitted that  the  learned  Judge's  direction  to  the  jury  cannot 
be  supported.  Supposing  a  trader,  for  the  purpose  of 
defeating  an  execution,  assigned  over  all  his  seizable  pro  - 
perty,  it  would  be  an  act  of  bankruptcy,  Newton  v.  Chant- 

(a)  7  T.  R.  509.  S.  C.  where  Lord  Mansfield  said, 

(Jf)  3  Taunt.  241.  that  the  judgments  in  this   case 

(c)  1  Jac.   1,  c.  15,  s.  2,  which  {Aiki/ns  v.  Barwick)   were   right, 
was  then  io  force.  but  the  reasons  were  wrongs,   ^nd 

(d)  1  Str.  165.  And  see  Harman  see  the  cases  collected  in  Mr.  No- 
V.  Fi^r,  Cowp.  117,  Loift,  472,  lan*s  note,  1  Str.  167. 
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ler  (a).    [Bayhy,  J.  The  act  must  be  fraudulent  as  well  as 
J]^^^^       with  intent  to  delay.     How  do  you  shew  this  deed  to  be 
9.  fraudulent?]     It  is  a  confusion  of  terms  to  say  that  ''  in 

contemplation  of  bankruptcy"  and  "  with  intent  to  defeat 
or  delay,"  are  convertible  terms.  [Baj/lej/,  J.  May  not 
contemplation  of  bankruptcy  mean  liability  to  bankruptcy  ?] 
The  jury  were  told  that  the  fraud  ought  to  be  made  out  by 
dear  evidence  in  so  penal  a  case.  But  in  Worslej/  v. 
Demattos  {b),  fraud,  with  reference  to  the  bankrupt  acts, 
,was  considered  as  a  question  of  law.  The  only  question 
for  the  jury  was,  whether  the  deed  was  voluntary.  The 
deed  was  fraudulent  if  it  was  voluntary,  and  had  the  effect 
of  giving  a  preference  to  one  creditor,  to  the  delay  of 
others.  The  learned  Judge  should  not  have  put  to  the  jury 
what  they  evidently  did  not  understand,  and  were  not  likely 
to  understand.  From  the  manner  in  which  it  was  put,  they 
would  think  that  it  was  necessary  that  the  act  should  have 
been  done  with  the  intention  of  committing  an  act  of  bank- 
ruptcy. Where  a  trader  conveys  all  his  property,  it  is 
mmaterial  whether  the  act  is  done  in  contemplation  of 
bankruptcy  or  not.  Now  that  proposition  rests  upon  the 
same  words  of  the  statute  which  apply  here.  It  was  done 
voluntarily,  to  give  a  preference  to  his  sisters,  under  circum- 
stances in  which  he  could  not  go  on.  ^Bayley,  3,  The 
learned  Judge  was  not  requested  to  explain  to  the  jury|what 
was  meant  by  *'  in  contemplation  of  bankruptcy.*'] 

Bayley,  J. — I  am  of  opinion  that  there  ought  to  be  a 
new  trial,  considering  the  circumstances  prior  to  the  8th  of 
February,  and  the  peculiar  occurrences  of  that  day,  in  order 
to  ascertain  whether  the  bill  of  sale  did  or  did  not  consti- 
tute an  act  of  bankruptcy.  But  it  must  be  on  payment 
of  costs.  There  was  no  misdirection  as  applied  to  this 
particular  case.      To   make   the   bill  of  sale   an   act   of 


(a)  7  East,  137,  3  Smith,  137.      Kenyan,  218.     And  see  Wilson  v, 
{b)  1  Burr.  476,  S.  C.    2  Lord      Day,  2  Burr.  827. 
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bankruptcy,  it  must  be  fraudulent  and  with  intent  to  delay        18^8. 

creditors.     They   will  be  delayed  if  the  party  become  a 

bankrupt,  but  not  otherwise.    There  certainly  were  circum*  i^' 

stances  of  fraud.     The  act  moved  from  the  bankrupt,  wot     Phillips; 

by  any  pressure  upon  him.     A  bill  of  sale  voluntarily  given 

b  not  of  necessity  fraudulent.     If  the  party  is  solvent,  and 

able  to  pay  every  body,  there  would  be  no  fraud.     Here 

there  was  a  vyt  deal  of  evidence  to  shew  frauds  and  that 

Aston  contemplated   bankruptcy.      By   contemplation  of 

bankruptcy  is  not  meant  the  expectatiou  of  a  commission 

issuing,  but  that  the  party  is  in  such  a  state  that  bankruptcy 

is  likely  to  follow,  or  that  it  is  one  of  the  probable  results* 

If  counsel  thought  a  further  statement  to  the  jury  Qeces- 

sary,  and  had  suggested  it  to  the  judge,  he  would  have 

given  the  explanation  desired.     I  do  not  consider  that  our 

decision  is  inconsistent  with  the  case  of  Pulling  v.  Tucken  ' 

It  is  not  necessary  in  every  case   to  put  it  to   the  jury 

whether  the  act  was  done  in  contemplation  of  bankruptcy. 

There  were  other  circumstances  in  that  case  to  shew  that 

the  deed  was  fraudulent.    The  rule  must  be  made  absolute, 

on  payment  of  costs  of  the  last  trial,  the  costs  of  the  first 

trial,  and  the  costs  when  the  cause  was  made  a  remanet  to 

abide  the  event. 

Taunton*  The  costs  occasioned  by  the  notice  to  dispute 
will  of  course  be  set  off. 

Uule  absolute,  on  payment  of  costs. 

Upon  the  third  trial  at  the  last  Staffordshire  Assizes,  be- 
fore Park,  J.  (a),  a  verdict  was  found  for  the  plaintiffs. 
The  writ  of  Ji,  fa.  issued  by  Bishton  was  not  produced; 
the  warrant  only,  under  the  defendant's  seal  of  office,  was 
given  in  evidence. 

* 

Campbell  now  moved  for  a  new  trial.  The  plaintiffs 
have  at  last  obtained  a  verdict,  which  is  questioned  only 

(a)  Counsel  for  the  plaintiff,  Taunlorif  Whatelet/,  and  Holroyd;  for  the 
defendant,  Campbell  and  Bmielly  Serjt. 
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upon  one  short  point,  namely,  whether  the  evidence  was 
sufficient  to  fix  the  sheriff.  On  the  two  former  trials,  the 
writ  of  Ji,  fa.,  as  well  as  the  warrant,  w^as  given  in  evidence* 
On  this  occasion  the  warrant  only  was  produced.  [^Bayley, 
J.  Suppose  the  under-sheriff  issues  a  warrant,  though  no 
writ  has  issued,  is  not  the  sheriff  bound  ?]  The  under-sheriff 
has  only  a  limited  authority.  If  he  grants  a  warrant,  where 
there  is  no  writ,  he  exceeds  the  authority  which  he  has 
reccfived  from  the  sheriff,  and  the  latter  is  not  liable.  He 
is  liable  for  any  thing  done  under  colour  of  the  writ,  but 
there  is  no  authority  in  the  books  to  shew  that  he  is  liable 
where  no  writ  has  been  issued.  [Lord  Tenterden,  C  3 , 
It  has  frequently  happened  that  a  plaintiff  has  kept  back 
the  writ,  in  order  to  force  the  sheriff  to  produce  it  as  part 
of  his  case,  and  thereby  give  the  plaintiff  the  reply ;  and 
sometimes  the  plaintiff,  in  order  to  avoid  calling  the  bailiff; 
has  produced  the  writ  only.]  In  Sanderson  v.  Baker  (a)  it 
was  left  to  the  jury  whether  the  sheriff  had  recognized  the 
acts  of  the  bailiff.  {^Bayley,  J.  You  do  not  prove  that  there 
was  no  writ.  The  question  is,  who  is  to  prove  the  writ?] 
What  authority  does  the  sheriff  give  to  the  under-sheriff 
when  he  intrusts  him  with  his  seal  ? 


Lord  Tenterden,  C.  J. — The  question  is,  not  whether 
the  sheriff  is  liable  where  no  writ  had  been  issued,  but  what 
shall  be  presumptive  evidence  to  charge  the  sheriff.  I  am 
of  opinion  that  in  this  case  there  was  sufficient  evidence 
to  charge  the  sheriff. 

Rule  refused. 


(a)  3  Wils.  309. 
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Doe,  on  the  Demise  of  Jeff  and  another,  «?.  Robinson        ^^*^' 

and  another^a). 

■ « 

Ejectment  on  a  demise  laid    l6th  May,   1827,  of  4,  seised  to 

lands  in  Northallerton,  in  the  county  of  York.    At  the  trial  he^J^^f  jjf^ 

before  Bayhy,  J.  at  the  Yorkshire  summer  assizes,  1827,(6)  life  of  B.,  de- 

a  verdict  was  found  for  the  plaintiiF,  subject  to  the  opinion  widiout  using 

of  the  Court  upon  the  following  case: —  .  J^o^s  of  >n- 

,     .  1   -».T  .    .  hentance : 

By  lease  dated  24th  November,  1783,  and  made  between  Held,  thatoa 

the  bishop  of  Durham,  of  the  one  part,  and  Thomas  Dow-  ^  livln   JB 

son,  of  the  other  part,  the  said  bishop  did  demise,  &c.  unto  the  heir  of  il. 

the  said  Thomas  Dowson,  his  heirs  and  assigns,  all  that  ciaroccuMnt. 

half  ox'gang  of  new  land,  lying,  8cc.,  and  then  divided  into 

eight  closes,  to  have  and  to  hold  the  same  unto  the  said 

Thomas  Dowson,  his  heirs  and  assigns,  from  the  making  of 

the  said  lease  for  and  during  the  natural  lives  of  the  said 

Thomas  Dowson,  John  Dowson,   and  Thomas  Robinson, 

and  the  life  of  the  longest  liver  of  them,  at  the  yearly  rent  of, 

&c.  payable,  &c.     By  his  will,  dated  21st  November,  1808, 

and  duly  made,  executed  and  attested,  to  pass  real  estates, 

Thomas  Dowson  being  then  in  possession  under  the  said 

lease,  devised  as  follows: — "  I  give  my  daughter,  Elizabeth 

Robinson,  my  two  houses  situate,  &c.  and  my  two  closes 

lying,  &c.  (the  said  two  closes  being  the  lands  in  question, 

and  part  of  the  eight  closes  demised  to  Thomas  Dowson 

by  the  bishop  of  Durham.")     Then  follow  a  variety  of 

other  devises  : — "  And  all  the  rest  of  my  estate,  both  real 

and  personal,  I  give  to  my  son  John  Dowson,  he  paying 

my  daughter  Ann  Dowson  40/.  per  annum  out  of  the  rents 

arising  from  the  Turks  Banks,  and  also  all  my  just  debts  and 

funeral  expenses,  and  also  for  leasing  the  half  ox-gang  after 

my  decease;  and  lastly,  I  make  my  said  son,  John  Dowson, 

(a)  This  case  was  argued  before  the  cases  which  follow  this  were 

the  three  Judges  in  the  Bail  Court  heard. 

at  the  sittings  after  last  Hilary  term,  (3)  Counsel  for  plaintiff,  John 

but  judgment  was  not   given  till  Will'tams  ^  Alexander ;  (or  dLe^eiid" 

the  sittings    after    Easter,    when  ants,"  F.  Pu^ocA  and  C.  Crewapc//. 
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sole  executor  of  this  iny  last  will  and  testament."  Thomas 
Dowson  died  14th  March^  1814^  without  having  altered  or 
revoked  his  said  will;  and  upon  his  death  Elizabeth  Robin- 
son entered  into  possession  and  received  the  rents  until  her 
death  on  the  1st  February,  1826,  at  which  period,  John  Dow^ 
son  and  Thomas  Robinson,  two  of  the  cetteux  que  vies  men- 
tioned in  the  said  lease  were  still  living.  After  the  death  of 
Elizabeth  Robinson,  the  defendants,  her  only  children,  en- 
tered into  possession  of  the  premises  in  question.  John 
Dowson,  the  heir  at  law,  as  well  as  residuary  devisee  {a)  and 
executor  of  Thomas  Dowson,  died  on  20th  February,  1827, 
having  previously,  by  his  will  duly  made,  &c.  and  bearing 
date  the  20th  September,  1822,  given  and  devised  the  lands 
in  question,  and  all  other  his  messuages,  8cc.  which  he  was 
seised  of  or  entitled  unto,  in  reversion,  remainder,  or  ex- 
pectancy, situate,  &c.,  and  all  his  the  said  testator's  personal 
estate,  unto  the  lessors  of  the  plaintiff,  their  heirs,  execu- 
tors, &c.  according  to  the  respective  natures  and  tenures 
thereof  upon  the  several  trusts  therein  mentioned.  And 
the  said  testator  appointed  them  executors  in  trust  of  his 
said  will.  The  said  Thomas  Robinson,  one  of  the  cetteux 
que  vies  named  in  the  said  lease  of  the  24th  November, 
1 783,  is  still  living.  The  question  for  the  opinion  of  the 
Court  is,  what  interest  in  the  said  two  closes  passed  to 
Elizabeth  Robinson  under  the  will  of  Thomas  Dowson  ?  (6) 


(a)  Where  a  person  seised  of 
lands  in  fee  timple  devises  those 
lands  in  fee  simple  to  his  heir  at 
law,  the  devise  is  inoperative. 
The  heir  must  take  by  his  elder 
title,  both  because  such  elder  title 
9A  heir  is  in  general  more  beneficial 
to  the  party  himself,  and  because 
the  law  will  not  allow  the  heir  to 
withdraw  the  assets  by  descent 
fix)m  the  grasp  of  the  specialty 
creditors  of  the  ancestor,  by  elect- 
ing to  hold  those  assets  in  a  dif- 
ferent character.     Where,  how- 


ever, an  estate  is  limited  to  the 
heir  by  the  will,  different  in  qua- 
lity from  that  which  be  would  have 
acquired  by  descent,  the  devise 
will  take  effect.  See  the  cases  col- 
lected Com.  Dig.  Devise  K.  at  the 
end. 

(6)  The  points  for  argument,  as 
stated  in  the  margins  of  the  paper 
books,  were  these : 

'^  For  the  lessors  of  the  plaiotifT 
it  will  be  contended,  that  under 
the  will  of  Thomas  Dowson,  Eli' 
sabeth  Robinson  took  only  an  estate 
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Alexander,  for  the  plaintiff.  This  was  a  freehold  estate 
in  Thomas  Dowson.  By  the  will  no  interest  passed,  ex- 
cept for  the  life  of  the  devisee.  Subject  to  the  life  estate 
of  the  devisee^  it  therefore  went  to  the  heir  of  the  devisor. 
For  the  6rst  point  it  would  be  sufficient  to  refer  to  Atkin^ 
son  V.  Baker  (a),  with  which  agree  Norton  v.  Frecker  (6), 
Oldham  v.  Pickering  (c)y  Dowdeswell  v.  Dowdeswell  (d), 
Watldnsv.  Lea{e).  In  Uolden  v.  Smallbrooke(f),  Vaughan, 
C.  J.  was  of  opinion  that  the  heir  took  by  descent  rather 
than  as  special  occupant.  It  will  be  urged  on  the  other 
side,  that  an  estate  pnr  outer  vie,  though  a  freehold,  may  go 
to  the  executor  as  special  occupant,  and  that  where  an  ex- 
ecutor may  take,  there  is  no  necessity  for  expressing  limita- 
tion, and  thaty  consequently,  in  this  case  the  personal 
representatives  of  E.  Robinson  became  entitled  on  her 
death*  The  authorities  relied  on  will  probably  be  Mr. 
Preston's  Treatise  on  Abstracts  (g),  Williams  v.  Jekyll  (A), 
Ripleif  v.  Waterworth  (i),  Duke  of  Devon  v.  Atkj/ns  {k), 
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for  life,  and  therefore,  that  upon 
her  death  John  Dowton^  and  sub- 
sequently his  devisees  in  trust,  (the 
lessors  of  the  plaintiff,)  became 
entitled  to  the  lands  in  dispute/' 

"  For  the  defendants  it  will  be 
contended,  that  under  the  will  of 
Thomas  Dowson,  Elizabeth  Robin" 
son  took  the  whole  estate  which, 
at  the  time  of  his  death,  he  had  in 
the  premises  in  question,  and  con- 
sequently that  the  lessors  of  the 
plaintiff  have  not  any  tide  to  the 
same." 

(fl)  4  T.  R.  229. 

(6)  1  Atk.  524,  where  it  was  held, 
that  a  lease  to  A.,  and  his  heirs, 
during  three  lives,  being  settled  by 
D.  to  the  use  of  A.  for  life,  and  to 
the  first  and  every  other  son  in  tail 
male  might  vest  in  the  remainder- 
men as  special  occupants. 

(c)  Carthew,  376 ;  where  it  was 
said  by  the  Court,  that  notwith- 


standing the  statute  of  frauds,  such 
an  estate  still  remains  a  freehold, 
and  the  administrator  is  tenant  of 
such  freehold,  against  whom  the 
praecipe  must  be  brought,  if  a 
common  recovery  should  be  had 
against  him  of  the  lands. 

(d)  2  Vern.226,  cited;  where  it 
was  held,  by  Hale,  C.  J.,  that  an 
estate  pur  outer  vie,  of  lands  in 
Borough  English  should  descend, 
and  go  to  the  heir  in  Borough  Eng- 
lish. 

(e)  6  Ves.  jun.  633,  where  Lord 
Eldon  says  (p.  642),  <'  It  is  stated, 
and  I  think  so,  that  a  devise  of  all 
freehold  lands  will  include  leases 
for  lives." 

(/)  Vaughan,  201. 
(g)  1  Prest.  Abstr.  442. 
(h)  2  Vez.  sen.  681; 
(t)r  Ves.  jun.  425. 
{k)  2  P.Wms.  381.  Ei  vide  post, 
239,  note  (/). 
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▼.  £/jfMii  fi\    Westfaling  v.   Westfalixs  (i\,  uid  ^2 
BdiLe'i  Abriii^enc,    131,  Occupant,  G.  pL  £.;  bat  opoo 
esammadua  these  authoritiea  will  be  tbiuid  &j^ex  ioap- 
piicabie  or  at  variance  with  later  decLsioiia.     >[r.  Preston 
tbuniia  his  opinion,  that  estates  par  maer  cv  vid  pa»  bv 
•ieviae  without  wards  of  limiiaciuo*  on  Wiijigatu  i.  Jikt$U  - 
bat  diere  the  lea^se  was  not  oneinaily  jmioeii  xa  bun,  bat  to 
tfsecunir*.  nxmmiacramrs  lad  ««gw«*^  ami  Lord  Bkrduricke 
pomes  jut  diar  riitwemg.  md  espre»iy  escepc»  the  case  of 
1  vie«oaiiiibic  Tcxnakt.     Taac  •ase  liao  was  <&ci&Med  and 
i!a  '^Tj  suci  JB.  a  iziHud  (jc  acenciuii^  which  does 
Ji  Itjmy-r  Witt's  wwdL  the  maizuni  note  c) 
■rr  be  a  ^cdil  ocoipant :  but 
jv  die  aesL     Lord  Eldam  does 
B5CSV  espresaes  donbts  upon  the 
uunHEX  anDcmJv  m  ne  itctnm  of  Lord  Hard- 
a  T'-astinof  '•  WsKpuia^,  at  wiiich   Lord  Hard- 
Arc*"  '  Ji  :&!£  rsB  ia*  fufcucor  is  as  a  special  occu- 
ur  mr  nirauaK."'    L^rx  Smhckie  refers  to  C  Roll. 
^..  '/*.     '^  uf  a  saa  lease  oo  another,  and  his  execu- 
aou  ivr  He  iie  if  J.  S^  and  caiui  que  vie{e)  dies» 
iie  ;£BA:aarr  soail   >e  a  special  occupant;"   but  Rollers 
anfUfftr-  >  I^<r.  Ji^.  'x  /"  in  which  the  point  does  not 


(^•''  P!ac.  10,  Anon.     The  case 
s  rewroed  io  Dver,  thus : — *'  Te- 
xmc  Kc  aerm  (fttUer  zUy  makes 
b»  unimcorey  for  term  of 
reswiirif   mc  to  himself 
:  2»  exKncon  and  assigns.  The 
ix  i:«»  daric^  the  term,  the 
jcasiK  cvsciaiKS  in  ibeoccupaiion, 
jni  die  oerfai  put  vk  is  still  living. 
«>h«n(»  if  the  termor  shall  be  ad- 
j«i[pid  occttpant,  or  tenant  by  suf- 
KCMKV«  pavii^  the  rent  to  the  ei- 
«otfitfrs  of  his  lessor.    And  if  he 
«tU  not  do  thisy  what   remedy  in 
itt«  fee  the  e:Lecutoc5?  And  if  the 
3>fvh^^  ihali  be  adjudged  in  him 
wiw  hiii  the  n:«vn>ioo  in  tee,  &c.  ? 


«•    « 


UB.  «4f  » 


V^^i^    «.-iv«f    imMWt  Tilt  C 

wK  tOKifs^"*    M<  J)«t  wQicuaiar 
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arise  (a);  and  in  the  very  next  placitum  it  is  said  {b), "  if  a  man 
grants  a  rent  to  another^  his  executors  and  assigns^  for  the 
life  of  J.S.,  and  afterwards  the  grantee  dies,  making  an  exe- 
cutor, but  no  assignee,  the  executor  shall  not  be  a  special  oc- 
cupant, because  it  is  a  freehold,  which  cannot  descend  to  an 
executor."  The  Duke  of  Devon  v.  Kinton  (c)  was  the  case  of 
a  trust  estate ;  so  Duke  oj  Devon  v.  Atkyns.  There  are  many 
authorities  shewing  that  an  executor  cannot  be  a  special 
occupant.  Besides  those  in  Rolle  and  Vaughan^  Salter's 
case  (d),  2  Bacon's  Abr.  366(e),  Com.  Dig.  Estates^  F,  i, 
2  Bla.  Comm.  259,  St.  John's  College  v.  Fleming  (/),  and  the 
opinion  of  Lord  Redesdale,  Ch.  in  Campbell  v.  Sandys  (g), 
may  be  cited.  [Bayley,  J.  How  does  the  question,  whether 
an  executor  can  be  a  special  occupant,  arise?  What  title 
have  you  unless  the  heir  can  be  special  occupant?  If  upon 
a  lease  to  A.,  his  executors,  administrators  and  assigns,  the 


But perWkiddon,  the  case  is  better 
for  the  lessee  for  years,  than  above. 
For  the  case  in  principio  (the  ori- 
ginal lease  to  grantee  pur  outer  vie, 
ut  videtur)  was  made  to  the  first 
tenant  habendum  sibi  et  executori' 
but  etassignatisnUs  for  term  d'auter 
vie;  and  livery  of  seisin  was  made 
accordingly,  ut  oportety 

(a)  And  see  ^\  C.  3  Leon.  35, 
per  nomen  Lord  Winsor's  case. 

(6)  Buller  v.  Cheverton,  Trinity, 
3  Car.  I.,  2  Roll.  Abr.  151,  152. 

(c)  Ihike  of  Devon  v.  Kinton, 
and  Duke  of  Devon  v.  Atkyns,  were 
bills  filed  by  the  plaintiff  against 
the  successive  devisees  of  his  in- 
solvent steward,  who  had  pur- 
chased a  freehold  lease  to  him  and 
his  heirs,  and  upon  the  marriage 
of  his  daughter  had  assigned  that 
lease  to  trustees,  to  the  use  of  the 
daughter  and  son-in-law  for  their 
lives,  remainder  to  his  own  execu- 
tors, administrators,  and  assigns. 

{d)  Lord  HaU*3  MSS.,  Ilargrave 


Co.  Litt.  41  b,  n.  240;  S.  C.  Cro. 
Eliz.  901,  per  nomen  Salter  v.  But' 
ler;  Noy,  46;  Yelv.  9;  Sir'F. 
Moore,  664;  1  Tho.  Co.  Litt.  696; 
where  it  was  held,  that  rent  granted 
to  one,  his  executors  and  adminis- 
trators, pur  outer  vie,  did  not  go 
to  the  administrator  of  the  grantee 
as  special  occupant,  but  deter- 
mined by  the  death  of  the  grantee, 
unless  there  had  been  an  assign- 
ment. As  to  which,  see  also  post, 
266,267. 

(e)  2  Bac.  Abr,  Estate  for  Dfe 
in  Occupancy,  B.  3,  (sixth  and  se- 
venth editions,  page  566.) 

(/)  2  Vem.  320.  In  that  case 
a  lease  to  J.  S.,  habendum,  to  J.  S. 
his  executors,  administrators  and 
assigns,  for  three  lives,  was  held 
to  be  a  descendible  estate,  and 
to  go  to  the  heir,  and  not  to  the 
executor. 

(g)  1  Sch.  &  Lef.  289.  And 
see  Shepp.  Touchstone,  5th  ed. 
104 ;  Toll.  Ex.  140. 
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executor  cannot  be  an  occupant,  can  the  heir  be  a  special 
occupant  i  Is  not  the  simple  question^  whether  the  heir  is 
to  take  the  estate  if  not  disposed  of,  and  how  much  the 
testator  has  given  away  f]  If  executors  cannot  be  special 
occupants,  then,  upon  the  death  of  Elizabeth  Robinson, 
without  having  in  her  life-time  disposed  of  the  property, 
no  interest  could  devolve  upon  her  personal  representa- 
tives. Secondly,  it  is  an  established  principle  of  law,  that 
a  grant  of  freehold. lands,  without  words  of  limitation,  vests 
no  more  than  a  life  estate  in  the  grantee  (a).  In  cases  of 
devise,  the  intention  of  the  testator,  as  apparent  on  the 
face  of  the  will,  is  sometimes  allowed  to  supply  such  omis- 
sion, and  to  pass  a  larger  estate  than  the  expressions  used 
would  otherwise  suffice  to  pass.  Thus  the  words  "  estate," 
**  property/'  ''  effects,''  have  been  considered  as  passing 
a  fee,  when  without  them  only  a  life  interest  would  have 
been  taken  (6).  But  the  devise  in  question  contains  no 
such  expression,  nor  will  any  other  clause  in  the  will 
assist  such  a  construction.  On  the  contrary>  the  inten- 
tion of  the  testator  is  evidently  to  give  a  life  interest  only 
to  his  daughter,  with  remainder  to  his  son^  because 
he  afterwards  charges  his  son  with  the  expense  of 
''  leasing"  the  property  in  question  after  his  decease.  Then 
as  a  life  interest  only  passed  to  the  devisee,  the  estate, 
upon  her  death,  reverted  to  the  heir  at  law  of  the  testator, 
Atkinson  v.  Baker  (c),  and  the  present  lessors  of  the 
plaintiff,  the  devisees  of  that  heir  at  law,  are  entitled  to  it 


(a)  Co.  Lilt.  9  b,  42  a. 

(6)  See  Frogmorton  r.  Holiday, 
3  Bnrr.  1618,  1  W.  Bla.  535;  Roe 
▼.  Harvey f  5  Bun,  26S8;  Jackson 
V.  Hogan^  S  Bro.  P.  C.  889,  Cowp. 
£99,  5.  C. ;  Holdfakt  v.  Marten,  1 
T.R.  411;  Fletcher  V.  Smiion,  9 
T.R.  656,  2Chitt.  558,  S.C.;  Roe 
V.  Wright^  7  East,  859,  3  Smith, 
329,  S,  C. ;  Doe  v.  Roper,  1 1  East, 


518;  Roev,  Patiison,  16  £ast,221 ; 
Randall  v.  Tuchin,  6  Taunt.  410, 
2  Marsh.  113;  Paris  v.  Miller,  5 
M.  &  S.  408;  2  Wms  Saund.  388  d. 
(c)  4T.  R.  229,  where  it  is  said, 
that ''  if  an  estate  pur  outer  vie  be 
limited  to  a  mao,  his  heirs,  execu- 
tors, administrators,  and  assigns, 
and  be  not  devised,  it  descends  to 
the  heir  as  special  occupant." 
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C  Cresswell,  contrd.  Lord  Chief  Baroo  Gilbert,  in  his 
treatise  onTenureSy  explains  how  the  term  ^'  heir"  came  to  be 
introduced  into  conveyances  in  this  country.  He  says,  (a) 
Feuds  are  hereditary  or  for  life.  In  hereditary  feuds  the 
word  "  heirs"  is  required  to  distinguish  it  from  the  original 
feud  that  was  for  life  only.  And  Mr.  Watkins,  in  his  note 
on  diat  passage,  says,  "  This,"  as  Blacksione  remarks,  '*  is 
plainly  a  relic  of  the  feudal  strictness,  by  which  it  was  re^ 
quired  that  the  forms  of  donation  should  be  punctually 
pursued ;  or  that,  as  Craig  expresses  it,  in  the  words  of 
Baldus,  *  Donationes  sint  stricti  juris,  ne  quis  plus  don^se 
praesumatur  quam  in  donatione  expresserit.'  And  there- 
fore, as  the  personal  abilities  of  the  donee  were  originally 
supposed  to  be  the  only  inducements  to  the  gift,  the  donee'^ 
estate  in  the  land  extended  only  to  his  own  person,  and 
subsisted  no  longer  than  his  life ;  unless  the  donor,  by  urn 
express  provision  in  the  grant,  gave  it  a  longer  continuance^ 
and  extended  it  also  to  his  heirs"  The  term  was  therefore 
introduced  for  the  purpose  of  altering  the  quantity  of  the 
estate.  If  it  be  shewn  that  the  word  heir  does  not  increase 
the  quantity  of  the  estate,  the  case  is  advanced  one  step  in 
favour  of  the  defendants.  Then,  6rst,  an  estate  for  life,  in 
such  a  case,  may  be  created  without  words  of  limitation ; 
for  "  if  one  grant  lands  or  tenements,  reversions,  remain^ 
ders^  rents,  advowsons,  commons,  or  the  like,  and  express 
or  limit  no  estate,  the  lessee  or  grantee  (due  ceremonies 
requisite  by  law  being  performed)  hath  an  estate  for  life." 
Co.  Litt.  42,  a.  And  that  estate  for  life  cannot  be  altered 
or  enlarged  by  the  introduction  into  the  grant  or  lease  of 
the  word  heirs;  for  "  if  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  yet  his  executors  or  administra^ 
tors  shall  have  it  in  auter  droit,  for  regularly  no  chattel  can 
go  in  succession,  in  case  of  a  sole  corporation,  no  more 
than  if  a  lease  be  made  to  a  man  and  his  heirs,  it  can  go  to 
his  heirs."  Co.  Litt.  46,  b.  So  here,  the  introduction  of 
the  word  heirs  in  this  lease  does  not  vary  the  estate  which 

(a)  Gilb.  Ten.  S. 
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1898.  passed  under  the  lease  to  the  testator  Dowson.  An  estate 
to  A.  for  the  life  of  B,,  is  as  large  as  an  estate  to  A.  and 
his  heirs,  for  the  life  of  B. ;  and  the  testator  Dowson  would 
have  had  the  same  estate,  and  no  more,  if  the  lease  had 
not  contained  the  word  heirs.  If  an  estate  for  life  may  be 
created  without  words  of  limitation,  upon  what  principle 
<;an  it  be  contended  that  it  cannot  be  devised  also  without 
words  of  limitation  ?  If  Dowson,  the  testator,  in  the  devise 
to  his  daughter,  had  used  words  of  limitation,  had  used  the 
word  heirs,  that  would  not  have  enlarged  the  quantity  of 
the  estate  devised;  if  it  could,  the  testator  would  be  devis- 
ing a  larger  estate  than  that  which  he  had  to  devise.  The 
only  question  is,  whether  the  words  of  this  devise  are  large 
enough  to  pass  an  eststie  pur  auter  vie.  It  is  clear  that 
they  are  large  enough  to  pass  an  estate  for  the  life  of  the 
devisor,  the  original  grantee;,  and  if  so,  it  follows  that  they 
are  large  enough  to  pass  an  estate  for  the  life  of  another, 
which  18  the  smaller  estate  of  the  two.  Secondly,  the  qua- 
lity  of  the  estate  cannot  affect  the  question.  An  estate  pvr 
outer  vie  is  not  more  an  estate  of  inheritance, .  than  if  it 
had  been  given  for  the  life  of  the  grantee.  In  Rennet  v. 
TheSishop  of  Lincoln  (a),  it  was  considered  that  the  word 
AetVs  would  not  enlarge  the  estate.  The  same  quantity  of 
estate  passes  by  the  one  grant  as  by  the  other.  •  [Little- 
dale,  J.  The  mention  of  heirs  only  directs  who  shall  take 
as  occupants.]  If  the  word  heirs  would  not  affect  the 
quantity  of  the  estate,  the  quality  of  this  estate  cannot 
require  the  introduction  of  the  word.  Nothing  requires 
words  of  inheritance,  but  an  estate  of  inheritance.  .The 
only  question  is,  whether  the  words  are  large  enough 
to  carry  the  estate.  A  devise  to  ji.  is  sufHciehtly  lafge  to 
carry  the. estate  for  the  life  of  il.  Then  an  estate  for  the 
life  of  the  grantee  is  always  greater  than  an  estate  pur 
auter  vie.  The  words  here  used  operate  to  pass  all  the 
devisor's  estate.  There  is  nothing  in  the  quality  of  the 
estate  requiring  the  use  of  words  of^  inheritance.     There 

(«)  7  B.  &C.  113. 
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b  ample  authority  to  shew  that  this  is  not  an  estate  of.  in-         1828. 
heritance  or  even  a  descendible  freehold.     The  latter  term 
has  been  used,  in  common  parlance,  to  designate  this  spe- 
cies of  estate,  without  attending  to  the  accuracy  of  the 
term.     In  Doe  v.  Luxton  (a)  it  is  said,  that  "  if  a  freehold 
lease  for  lives  be  limited  to  A.  and  the  heirs  of  his  body, 
with  remainder  over,  A.  may  dispose  of  the  whole,  and 
defeat  the  remainders,  by  any  conveyance  during  his  life- 
time: or,  semble,  by  his  will  alone:"  and  Lord  Kenyan 
there  expressed  his  disapprobation  of  the  phrase  **  descend- 
ible freehold."     In  Ripley  v.  Waterworth  (6),  Lord  Eldon 
expressed  a  similar  opinion.     In  Littleton,  s.  387,  it  is  said, 
"  And  note,  that  in  such  descents  which  take  away  entries, 
it  behoveth  that  a  man  die.  seised  in  his  demesne  as  of  fee, 
or  in  his  demesne  as  of  fee-tail.     For  a  dying  seised  for 
term  of  life,  or  for  term  of  another  man's  life,  doth  never 
take  away  an  entry."     Upon  which  Lord  Coke  says  (r), 
*'  If  a  disseisor\nake  a  lease  to  a  man-  and  to  his  heirs  dur- 
ing the  life  of  J.  S,,  and  the  lessee  dieth,  living  J.  5.,  this 
shall  not  take  away  the  entry  of  the  disseisee,  because  he 
that  died  seised  had  but  a  freehold  only,  and  heirs  in  that 
case  were  added  to  prevent  the  occupant,  for  the  heir  in 
that  case  shall  not  have  his  age,  as  it  was  adjudged  in 
Latnb^s  case."  {d)     Then,  thirdly,  a  special  occupant  may 
be  ousted  without  words  applying  specifically  to  him,  Wil- 
Hams  v.Jekyll{e),     [Bayley,  J.  In  that  case  the  testatrix 
used  the  words  '*  all  my  right,  title,  and  estate."]     But 
those  words  applied  to  a  different  subject-matter.     Lord 
Hardwicke  there  certainly  seems  to  have  thought,  that  a 
lease  for  lives  to  one,  his  executors  and   administrators, 
would  make  the  executor  or  administrator  a  special  occu- 
pant; and  if  an  executor  or  administrator  must  take  as 
special  occupant,  and  the  heir  can  only  take  so,  a  devise 
of  an  estate  p<ir  anter  vie  to  one  and  his  heirs,  and  to  one 

(fl)  6  T.  R.  289.  Cd)  E.  16  Eliz.  C.  P. 

Ih)  7  Ves.  425,  437.  (e)  2  Vez.  sen.  681. 

(c)  Co.  Litt.  239  a. 
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and  bis  executors*  is  the  same  thing.  An  estate  pi/r  auter 
vie  is  not  assets  by  descent.  It  does  not  entitle  the  widow 
to  dower.  There  can  be  no  descent  cast  to  take  away  a 
right  of  entry.  Litt.  387;  Co.  LiU.  239,  a.  {a)  In  Doe  v. 
Luxtoii  (J)),  Lord  Kenyon  says  such  estates  have  been 
improperly  called  descendible  freeholds.  \^Liti/edale,  3 .  If 
an  estate  pur  auter  vie  be  limited  to  a  man  and  the  heirs 
of  bis  body,  would  a  fine  be  necessary?]  The  first  taker 
may  bar  the  estate  tail  (£),  otherwise  it  would  tend  to  a 
perpetuity;  it  would  be  quasi  an  estate  tail.  Ixm  v.  B^r" 
rofi(£2).  [Holroyd,  J.  There  the  issue  would  take  in  succes- 
sion as  special  occupants.  LitUedakf  J.  You  admit  that  if 
the  deviae  had  been  to  Elizabeth  Robvuon  for  life,  she 
would  not  have  taken  the  whole.  Bay  ley  ^  J.  What  are  the 
forms  of  proceedings  in  real  actions?  You  would  probably 
find  some  in  Townsend  {e)."]     There  is  a  case  directly  in 


(«)  2  Tho.  Co.  Litt.  26. 

(fr)  6  T.  a.  289.  To  that  case 
Lord  Kenyan  said,  p.  191,  that  it 
still  remained  a  freehold  interest 
fur  many  purposes,  such  as  giving 
aqualiBcatioD  to  vote  for  members 
of  parliament,  to  kill  game,  and 
some  others,  and  that  a  will  to 
di^ppsq  pf  it  must  be  atteste;]  by 
thref  witnesses  under  the  statute 
of  frauds. 

'  (c)  In  Duke  of  Grafton  v.  Han' 
mer^  3  P.  Wms.  266,  it  was  held, 
that  a  lease  for  three  live^  devised 
in  tail  might  be  barred  by  fine  le- 
vied by  first  tenant  in  tail.  So  it 
may  be  barred  by  deed  without  fme 
or  recovery.  Estates  pur  auter 
vie  cannot  be  the  subject  of  a 
proper  entail.  The  heirs  of  the 
body  tak^  as  special'  occupantt. 
Lord  Kenyam  thought  these  quasi 
entails  might  be  barred  by  will; 
and  when  it  is  considered  that  die 
special  occupant  is  only  designed 
to  fill   up  the  possession,  if  the 


owner  of  the  estate  pur  outer  vie 
do  not  othenvise  appoint,  there 
is,  perhaps,  more  reason  for  this 
opinion  than  might  at  first  appear. 
Vide  tamen  Qrey  v.  Mf^nnoekt  2 
Eden,  34 1 ,  n. ;  Campbell  v.  SandySy 
1  Scho.  &  Lefr.  294.  That  such 
entails  are  barrable,  or  rather  thtft 
suqh  destinations  are  revocable,  by 
deed,  see  Saltern  v.  Saltern,  2  Atl^. 
374;  Doe  v.  Lwcton,  6  T.  R.  289; 
Blake  v.  Bldkef  3  P.  Wms.  10,  n. ; 
Moody  V.  Walters,  16  Ves.  jnn.  3 1 3; 
Blake  V.  iMxtofi,  Cpoper,.  17^.; 
Mogg  V.  Mogg,  1  Mer.  654. 

{d)  Ibid.  262,  where  it  was  held, 
that  a  lease  for  three  Kves  might 
be  limited  to  A.  in  tail^  remainder 
toB. 

(e)  Townsend  refers  only  to  two 
cases,  2  Bulst.  13,  {Chamberlain  v. 
Ea)er,  ^  Bulst.  11,)  which  was  ti 
case  where  the  tenant  at  will  of 
tenant  pur  auter  vi^  lessee  for 
years,  was  held  to  be  general  occu- 
pant, nolens j^lens,  upon  the  death 
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pointy    and  still  stronger  than  the  present,   Campbell  v« 
Sandys.     There,  by  articles  relating  to  leases  pur  auter 
vie,  and  for  years,  and  to  money,  it  was  agreed  that  the 
teai^s  for  lives  and  for  years  should  be  conveyed  to  trustees, 
IB  trusty  (after  successive  life  estates  to  D.  C.  and  J.  G\)  > 
'*  after  the  decease  of  J.  C,  to  the  issue  of  J.  and  A,  C;  in 
such  shares  and  proportions  as  J.  should  appoint,  and  for  1 
want  of  such  appointment,  to  go  to  such  children  eqiially,i 
share  and  share  alike;  and  for  default  of  such  issue,  to  thr : 
heirs,  executors,  and  administrators  of  J.  during  the  leased  :\. 
the  money  or  the  lands  agreed  to  be  purchased  therewith  * 
to  gp  to  ibe  issue  of  J.  and  A.  C,  in  such  sluires  and  pro*" 
portions, &c.^  and  for  want  of  such  appointment,  to  bet 
equally  divided  among  such  children,  share  and  «hare  alike; ' 
and  if  no  children  of  the  marriage,  or  all  should  die  before  • 
21,"  then  a  power  was  reserved  to  dispose  of  the  money. 
And  it  was  held,  that  issue  was  to  be  construed  children,  > 
smd  that  the  issue  of  J.  and  A.C.  took  the  absolute  interest  • 
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of  tenant  pur  auter  vie,  even 
against  his  own  disclaimer;  and 
Co.  Ent  9'2],  (Styleman  v.  Symp- 
wn,)  where  in  a  writ  of  entry  it  is 
stated,  by  way  of  inducement  to  a 
traverse  in  a  replication,  that  Wal- 
ter Stjieman,  tenant  in  tail  in  re- 
mainder, granted  by  deed  all  his 
estate  to  jRichard  Ratclyfife  umply, 
(per  scriptum  suum  concetsit  totum 
itatum  et  intereste  iua  de  et  in 
pradicio  remanere  $uo  pradicttt 
secu^da  medieiatis  tenemeniorum 
pradictamm  cum  pertinentiU,  pre^ 
ditto  Richardo  Ratclyffe,)  that* 
tenant  for  fife  attorned,  and  after^ 
wards  died;  that  Ratclyffe  en- 
tered) and  died  in  the  life-time 
of  Styleman  ;  that  Margaret,  then 
the  wife  of  John  Ackland,  ut  una 
cmsaiigidnearum  et  haredum  pra- 
dicti  Kichardi  Ratcli(ffe  in  pradic- 
tarn  secundam  medietalem  tenemen- 
torumpradictorum  cum  pertinentiis, 


tanquam  occupans  inde,  intravii. 
Per  guodpradicti  Johannet  et  Mar' 

• 

garetapo9tedfueruni  inde  teitUi  in 
dominico  lup,  ut  de  libera  tenemenio,  j 
injure  ejusdem  Margarefa,pro  ter* , 
mine  vita  pradicti  WaUeri,  ut  occu- 
pantes  inde,  pro  eodem  termino  tdn^ ' 
It^fji.     From  this  mode  of  plearA-  * 
tug  it  may  be  inferred  that  it  -was  ■ 
considered  to  be  unnecessary  tpv 
use  words  of  limitation  even  m  an 
astignmeht  of  an  estate  pttr  autier ' 
vie,  icil,  for  the  life  of  th)9  grantor,; 
tenant  in  tail  in  remainder;  .for. 
*<  status  et  interesse,**  though  suffi- 
cient in  a  will,  would  n6t  operate  as ' 
words  of  limitation  in  a  deed  ;^and'' 
also,  as  it  would  seem,  that  whera., 
land  is  granted  to  a  man  and  his 
heirs  pur  auter  vie,  and  the  grantee 
dies  during  the  term,  leaving  seve- 
ral coheirs,  the  first  of  the  cohei'rs 
who  enters  becomes  solely  seised. 
Tamen  quarei 

s2 
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isea.         in  the  chattel  property,  and  a  quasi  fee  in  the  freehold  pro- 
perty.    A  deed  is  more  strictly  construed  than  a  will. 

.  Alexander,  in  reply.  The  term  "  descendible  freehold,** 
though  mentioned  with  disapprobation  by  Lord  Keni/on,  in 
Doe  V,  Luxton  (a),  has  nevertheless  been  adopted  by  several 
high  judicial  authorities;  for  it  will  be  found  to  be  used  by 
Vqughan,  C.J.  in  Holden  v.  Smallbrooke(b);  by  Lord  Coke, 
in  Seymour's  Case  (c) ;  by  Lord  Hardwicke,  in  Williams  v. 
Jehfll{d)\  by  Lord  Sorthington,  in  Grey  v.  Mannock(e); 
and  by  Lord  Talbot,  in  Low  v.  Burron  (f).  The  argu- 
ment urged  on  the  other  side,  with  regard  to  the  effect  of 
the  word  heir  upon  the  quality  and  quantity  of  an  estate, 
would  be  more  applicable  to  the  case  of  the  creation,  than 
of  the  transfer,  of  an  estate  pur  outer  vie;  because  it  is  at 
the  period  of  its  creation  that  the  estate  receives  its  charac- 
ter. Could  not  the  testator  in  this  case,  if  he  pleased, 
have  given,  by  express  words,  an  estate  for  life  to  his 
daughter,  and  the  remainder,  after  her  death,  to  his  sonf 
And  what  more  has  he  in  effect  given  to  his  daughter? 
The  devise  here  should  be  read,  according  to  the  received 
rule  in  such  cases,  as  if  the  words,  *'  for  life/'  had  been  in- 
troduced ;  and  that  would  clearly  have  been  good,  as  making 
her  tenant  for  life  only.  The  argument  that  she  might 
during  her  lifetime  have  disposed  of  the  whole  estate,  is 
answered  by  the  admitted  fact  that  she  did  not  do  so. 
Campbell  v.  Sandys  was  entirely  a  case  of  intention,  and  for 
that  reason  it  is  by  no  means  a  conclusive  authority,  where 
the  question  of  intention  does  not  arise.  The  whole  of  the 
argument  respecting  executors  being  capable  of  special 
occupancy,  has  proceeded  upon  the  assumption  that  they 
were  named  in  the  grant,  in  which  case  that  designatio  per- 
sona might  have  been  urged  as  investing  them  with  that 

(a)  6  T.R.  289.  (e)  6  T.  R.  292,  cited;   S.  C. 

(b)  Vaughan,  187.  2  Eden,  389. 

(c)  10  Co.  Rep.  98,  a.  (/)  3  P.  Wms.  362. 

(d)  2Ves.  sen.681. 
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capability.  But  it  must  be  remembered  that  in  the  present  1828. 
devise  they  are  not  named,  and  must,  therefore,  take,  if  at 
all,  in  their  representative  characters.  But  how  can  an 
executor  take  a  freehold?  It  must,  for  that  purpose,  remain 
in  abeyance  between  the  death  of  the  testator  and  the  ac- 
ceptance of  the  executorship ;  and  the  law  will  not  allow 
an  abeyance  (a).  It  is  true  that  the  inconvenience  which  an* 
ciently  attended  such  a  state  of  things,  need  not  in  modern 
times  be  apprehended;  but  this  case  must  be  determined 
on  the  principles  that  then  regulated  the  course  of  real 
property.  The  statute  of  frauds  does  not  apply  to  this 
case,  because  this  is  not  a  question  of  assets,  nor  is  there 
any  want  of  a  special  occupant  in  the  original  grant,  the  heir 
being  expressly  named.  This  case  is  distinguishable  from 
Edward  Seymour's  case  {b\  Holden  v.  Smallbrooke  (c), 
Low  V.  Burron  {d),  and  2  Bla.  Comm.  259*  [Baylej/f  J. 
When  Elizabeth  Robinson  died,  who  took  ?]  CresswelL 
Her  executor,  by  force  of  the  will,  and  afterwards  as  general 
occupant.  \Bayleif,  J.  Then  the  testator  gave  £.  Robinson 
only  an  estate  for  life.] 

Cur.  adv.  vult. 

Baylby,  J. — In  this  devise  there  are  clearly  no  words 
sufficient  to  pass  the  whole  of  the  testator's  interest  in  the 
premises ;  no  words  indicative  of  an  intention  so  to  do ;  no 
words  of  limitation.  If,  therefore,  the  testator's  interest 
had  been  an  estate  of  fee  simple,  unquestionably  only  a  life 
estate  would  have  passed  by  the  devise;  and  then  the 
question  is,  whether  there  is  any  difference  in  that  respect 
between  an  estate  of  fee  simple  and  a  freehold  estate  pur 
outer  vie.  If  Thomas  Dowson  had  made  no  alienation  of 
the  estate  in  his  life-time,  it  would  at  common  law  have 

(a)  In  the  ordinary  case  of  a  possession  at  the  time  of  the  deatli 

general  occupancy  there  would  be  of  tenant  pur  auier  vie. 

an  interval  during  which  the  free-  (6)  10  Co.  Rep.  98. 

hold  would  be  in  abeyance,  unless  (c)  Vaughan,  187,  201. 

the  occupant  happened  to  be  in  (rf)  3  P.  Wms.  262. 
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vested  ID  his  heir,  as  spedsl  oocapant.  If  he  had  aftcoed 
withoot  usii^  words  of  inheritance  (#1),  then,  opoo  the  <leath 
of  the  aKeaee,  the  alienatioo  would  be  detenained,  and  the 
estate  wooM  revert  to  the  alienor  or  his  heir.  Bt  the  staCnte 
of  liaads(6),  sect.  1 2,  it  is  enacted,  '*  That  anj  estate  |iar 
mulUr  vie  shall  be  devisable  by  a  will  in  writing,  signed  bj 
the  party  so  devising  the  same,  or  by  some  other  person  in 
his  presence  and  by  his  espress  directions,  attested  and  sab> 
scribed  in  the  presence  of  the  devisor  by  three  or  more  vris- 
■esses;  and  if  no  such  devise  thereof  be  made,  the  same  shaH 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
hj  reason  of  a  special  occupancy,  as  assets  by  descent,  as  in 
case  of  lands  in  fee  simple;  and  in  case  tbece  t>e  no  spetaal 
oecnpant  thereof,  it  shall  go  to  the  executors  or  admiaia- 
Irators  of  the  party  that  had  the  estate  thereof  by  virtue  of 
the  grant,  and  shall  be  assets  in  their  hands."  Under  this 
statute,  tenant  pmr  amier  vie  may  devise  to  several  persons 
in  succession.  If,  however,  he  devises  for  a  less  period 
than  that  during  which  the  term  happens  to  continne,  the 
estate  must  either  belong  to  the  representatives  of  the. de- 
visor or  the  devisee,  or  be  open  to  a  general  occupant.  Now 
there  is  no  case  in  which  it  has  been  decided  upon  tliat 
statute  what  is  eventually  to  become  of  an  estate  pmr  outer 
vie,  where  it  has  been  partially  devised.  It  appears  to 
me,  that  it  belongs  to  the  representative  of  the  devisor. 
The  statute  of  frauds  directs,  that  any  estate  pur  muter  vie 
shall  be  devisable.  But  where  there  is  a  devise  which 
may  or  must  leave  a  chasm  before  the  estate  determines, 
the  residue  is  not  devised.  This  brings  it  within  the  next 
provision  of  the  statute,  ^  If  no  such  devise  thereof  be 
made  ;'*  which  provision  ought  to  attach  upon  the  portion 
of  the  estate  not  devised,  in  order  that  that  portion  may  be 
chargeable  as  assets  in  the  hands  either  of  the  heir  or  of  the 
executor,  thereby  giving  effect  to  the  object  of  the  act. 
As  ^  the  executors  or  administrators  of  the  party  that  had 
the  estate  thereof,  by  virtue  of  the  grant,**  must  mean  the 

(a)  VUe  antty  259,  n.  (*)  29  Car.  II.  cap.  3. 
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persona)  representative  of  the  devisor;  so  when  the  statute 
makes  the  estate  chargeable  in  the  hands  of  the  heir^  such 
heir  must  be  the  heir  of  the  devisor.  This  view  of  the 
provision  of  the  statute  of  frauds  is  supported  by  14  Geo*  2, 
c.  20,  s.  9*  The  former  statute  had  made  no  provision  as 
to  the  residue,  where  the  estate  was  made  personal  assets. 
By  14  Geo.  2,  c.  20,  s.  9^  after  reciting  that  doubts  bad> 
arisen  upon  the  former  statute,  where  no  device  had  been 
made  of  such  estates,  to  whom  the  surplus  of  such  estates, 
after  the  debts  of  such  deceased  owners  thereof  >yere  fully 
satisfied,  should  belong,  enacts,  *'  that  suth  estates  put 
auter  vie,  in  case  there  be  no  special  occupant  thereof,  of 
^hich  no  devise  has  ever  been  made,  according  to  the  said 
act  for  prevention  of  frauds  and  perjuries,  or  so  much 
thereof  as  shall  not  have  been  so  devised,  shall  go  to  be  ap-* 
plied  and  distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate."  The  14  Geo»  2,  there- 
fore contemplates  that  so  much  of  the  estate  as  is  jnot  the 
subject  of  a  special  occupancy,  and  has  not  been  devised 
will  vest  in  the  executor.  We  think  the  judgment  must  be 
given  for  the  plaintiff,  as  the  estate  devised  is  an  estate  for 
the  life  of  E.  Robinson  only.  There  being  no  devise  of 
the  residue  (a),  it  belongs  not  to  the  representatives  of  E. 
tlobinson,  but  to  the  heir  of  Thomas  Dowson  as  special 
occupant. 

Postea  to  the  plaintiff (6). 


sitea 


1898. 


(a)  Except  the  nugatory  devise 
to  the  heir,  sttprct,  249. 

{b)  In  Sir  W.  D.  Evans'*  Col- 
lection  of  Statutes  with  notes,  (se- 
cond edit.  vol.  i.  p.  244,  note  30,) 
the  learned  editor  says,  "  I  have 
seen  opposite  opinions  of  Mr. 
Fearne  and  Lord  Kenyon,  as  to  the 
case  of  premises  held  under  a  lease 
for  lives  to  the  lessee,  his  keirs  and 
assigns,  devised  by  him  without 
words  of  limitation,  and  the  right 
to  which  was  disputed  between  the 


heir  and  personal  representative  of 
the  devisee.  Hie  opinion  of  Lord 
Kent/on  was,  that  the  personal  re- 
presentative was  entided;  which 
seems  evidently  correct,  as  there 
seems  no  designatio  persona  of  the 
heir  of  the  devisee ;  wherefore  the 
case  is  that  of  there  being  no  spe- 
cial occupant^  so  that  by  the  sta- 
tute of  frauds  the  estate  devolves 
on  the  executors."  Neither  of 
these  tliree  learned  persons  appears 
to  have  contemplated  the  existence 
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of  a  right  in  any  other  party  than 
the  heir  or  personal  representative 
of  the  demseCj  to  any  portion  of  the 
estate.    The  bequest  of  a  term  of 
years  to  ^.  for  life,  vests  the  whole 
estate  in  him;  though  if  it  be  given 
over  on  his  decease,  the  gift  over 
is  good  as  an  executory  bequest, 
capable  of  divesting  the  residue  of 
the  term  on  the  contingency  of  the 
devisee  for  life  dying  within  the 
term.     Matthew  Manning's  case, 
8  Co.  Rep.  94  b. ;  LampetCs  case, 
10  Co.  Rep.  46.    In  the  case  of  the 
devise  of  an  estate  pur  outer  vie, 
unless  a  particular  estate  is  carved 
out,  it  would  seem  that  nothing 
was  left  undisposed  of;  and  the 
difficulty  of -carving  an  estate  for  a 
man's  own  life,  out  of  an  estate 
for  the  life  of  another  person,  ap- 
pears  to  be  as  great  as  that  of 
carving  an  estate  for  life  out  of  an 
estate  for  years.    The  statute  14 
Geo,  %  speaks  of  ''  so  much  as 
shall  not  have  been  so  devised,*'and 
there  may  certainly  be  a  partial 
devise  of  an  estate  pur  auter  vie* 
Thus,  if  the   devise  in  question 
could  be  read  as  a  devise  for  the 
joint  lives  of  the  devisee  and  the 
survivor  of  John  Dowion  and  Tho- 
mat  Robinson,  (the  then  remaining 
cetteux  que  vie*,)  there  would  be  a 
reversion  which  the  heir  might  take 
as  special  occupant;  hut  this  seems 
to  be  doing  considerable  violence 
to  the  words  of  the  will.     The 
devise  is  indefinite,  and  must,  it 
would  seem,  be  read  as  if  it  had 
been  a  devise  "  to  Elizabeth  Ro' 
binsony  ifJohn  Dowton  and  Thomai 
Robinson,  or  the  survivor  of  them, 
shall  so  long  live.**      And  as  an 
estate  pur  auter  vie,  if  so  limited  at 
its  creation,  would  go  to  the  execu- 
tors and  administrators  of  the  gran- 


tee by  force  of  the  statute,  so  it  is 
conceived  it  must  go  to  the  execu- 
tors or  administrators  of  the  devi- 
see of  such  an  estate ;  for  whether 
the  gift  proceed  from  a  party  who 
is  seised  in  fee,  or  from  the  tenant 
pur  auter  vie  only,  does  not  seem 
to  make  any  difference  in  the  rule 
of  const  motion.     The  rule,  that 
an  indefinite  devise  passes  only  an 
estate  for  life,  (a  harsh  and  narrow 
rule,  which  the  Courts  have  strug- 
gled   to   break    through,    and    to 
which  there  are  at  this  day  nume- 
rous exceptions,)  appears  to  flow 
from  the  laws  of  tenure,  which  re- 
quired the  word  "  heirs*'  to  limit 
an  estate  of  inheritance,  (Litt.  s.  1.) 
The  question  seems  to  be,  whether 
a  rule  founded  on  the  necessity  of 
words  of  limitation  to  create  au 
estate  of  inheritance,  can  properly 
be  extended  to  the  transfer  of  an 
estate  which  is  not  an  estate  of  in- 
heritance, and  which  words  of  li- 
mitation were  not  requisite  even  to 
create.  {And  see  Stylemanv.Symp' 
son,  ante,  259,  n.^    The  heir  does 
not  inherit  as  heir,  but  succeeds  as 
special  occupant,  designated  by  a 
reference  to  his  character  of  heir. 
Not  being  in  as  heir,  he  was  not 
subject  to  specialty  debts.  (iVem. 
234,  2  Vem.  719,  7  Ves.  jun.  438, 
4  T.  R.  229.)     Succeeding  to  a 
particular  estate  by  the  special  de- 
signation of  the  party,  he  appears 
not  to    be  within   the    scope    of 
rules    applicable    to    inheritances 
devolving  by  destination  of  law. 
The  argument  may  be  put  thus : 
"  If  a  devise  to  A.  of  land  held  for 
the  life  of  B.  requires  words  of 
limitation  to  pass  a  laq;cr  estate 
than  for  the  joint  lives  of  ^.  and 
B.,  a  fortiori,  a  grant  (in  which 
nemo  plus  dondsse prasumitur  quam 
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in'dondlione  expretserit)  to  A,, 
habendum  for  the  life  of  B.  will 
pass  only  an  estate  during  the  joint 
lives ;  if  so,  the  land  would  always 
revert  to  the  lessor  on  the  death  of 
A.,  and  there  could  be  no  general 
occnpant  at  common  law.  -  But 
there  was  a  general  occupant  at 
common  law;  therefore  a  devise 
to  A.  of  land  held  for  the  life  of 
B.y  without  words  of  limitation, 
will  pass  a  laiger  estate  than  for 
the  joint  lives  of  A.  and  B.  The 
word  **  heirs/'  in  the  original  grant 
to  Thamat  Dowsotty  was  not  a  word 
of  limitation  of  the  estate,  for  the 
fume  quantity  of  estate  would  have 
passed  from  the  grantor  under  a 
grant  to  Thomas  DowsoUy  without 
more ;  it  merely  nominated  to  the 
occupancy  of  the  estate  granted,  in 
case  the  grantee  should  die  before 
the  measure  of  its  duration  had 
been  fulfilled;  and  where  terms 
would  be  nugatory  as  words  of  limi- 
tation in  a  deed  granting  the  estate, 
it  seems  difficult  to  conceive  that 
they  are  not  only  operative  but 
essential  in  a  will  to  devise  it.  It 
would  seem  that  the  estate  might 
have  been  devised  to  Elizabeth 
Robinson,  her  executors  and  ad- 
ministrators, (Sugd.  Powers,  161, 
u. ;  Ripley  v.  Waterworth,  7  Ves. 
425;  and  see  2  Vern.  264;)  and  if 
that  be  so,  the  argument  for  the 
plaintiff  would  go  to  apply  the  rule 
which  requires  the  word  "  heirs'* 
to  pass  the  inheritance,  to  a  case 
where  even  personal  representa- 
tives might  have  been  destined  to 
succeed.  The  power  of  devising 
an  estate  pur  auler  vie,  seems  to 
include  the  power  of  nominating  a 
special  occupant  to  succeed,  in  the 
event  of  the  devisee's  dying  before 
the  estate  is  determined.     Then 


the  question  is,  whether  such  a 
nomination  is  necessary  to  make 
the  disposition  of  the  devisor^s 
estate  complete.  Suppose  the  estate 
to  be  originally  granted  to  the  les- 
see and  his  executors  and  admini- 
strators, or  to  the  lessee  generally; 
both    which  cases  the  lessee 
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would  take  the  same  estate  in 
quantity  of  interest,  as  in  the  prin^ 
cipal  case,  the  argument  for  the 
lessor  of  the  plaintiff  would  require 
the  insertion  of  words  of  limitation 
in  the  devise.  But  according  to 
Lord  Hardwicke*s  judgment,  in 
Williams  v.  Jekyl,  (2  Ves.  sen.  681 ,) 
where  an  estate  is  granted  to  A,, 
habendum  to  A,,  his  executors  and 
administrators,  for  the  life  of  B., 
the  executor  o(A.  takes  as  special 
occupant,  subject  to  a  power  in^. 
to  intercept  the  special  occupancy 
of  the  executor,  by  dispoising  of 
the  estate  by  alienation  or  by  will ; 
and  his  lordship  was  of  opinion, 
that  if  ^.  aliened  or  devised  to  C. 
without  saying  more,  the  whole 
interest  for  all  the  lives  would  vest 
in  C,  who  is  put  in  the  place  of 
the  executor;  adding,  **  I  need  not 
determine  how  it  would  be  of  an 
estate  pur  outer  vie,  limited  to  one 
and  hit  heirs,  for  that  is  not  this 
case."  When  it  is  considered  that 
an  estate  pur  outer  vie,  granted  to 
a  man  and  his  heirs,  has  no  de- 
scendible or  inheritable  qualides, 
(7  Ves.  jun.  425,)  and  that  every 
person  succeeding  on  the  death  of 
the  original  grantee  must  take  as 
special  occupant,  the  distinction 
between  the  mode  in  which  thel 
estate  vests  in  the  heir,  and  the 
mode  in  which  it  vests  in  the  exe- 
cutor, appears  to  amount  to  little. 
In  Micjield  v.  Kendal,  (Barnard. 
Chan.  Rep.  49,)  the  Master  of  the 
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Roflftsaid^  <*  It  hat  been  held,  that 
if  iands  are  granted  to  A.  and  his 
heir»  for  three  lives,  he  may  grant 
it  U»  jB«  and  his  eiecntors  for  those 
lives.  So  if  granted  to  A0  and  bis 
eiecators  for  three  Uves^  be  marj 
giant  it  to  B.  and  his  heirs  daring 
those  livee.  Whence  it  A>I1owb, 
that  if  one  of  these  limitations  be  in 
the  premises,  and  the  other  in  the 
kabemlumy  the  habendum  shall  take 
pbu:e.  As  if  the  premises  are  to 
A«  and  his  eiecotors  daring  the  life 
of  JB.,  habendum  to  A,  and  bis  heirs 
daring  B*9  life,  the  bmi^  shall  have 
the  benefit  of  the  estate*  80  if  the 
premises  are  to  ^.  and  his  heirs 
during  JB.'s  life,  habendum  to  A, 
and  his  executors  doring  JB/s  life, 
the  executors  shall  have  the  benefit 
of  it.  Becaose  the  habendum  does 
not  attempt  to  give  a  less  or  larger 
estate  than  is  contained  in  thepre^ 
mises,  bat  is  merely  explanatory/' 

With  regard  to  the  intention  of 
giving  an  estate  for  the  life  only  of 
the  devisee,  supposed  to  be  appa* 
rent  on  the  face  of  the  will,  (ante, 
f49,  254,)  it  may  be  qoestiouable 
whether  the  words  **  for  leasing 
the  half  ox-gang  afler  my  decease,^ 
mean  any  thing  more  tban  that  the 
loss  of  a  liie  on  the  ^state^  anting 
fttmi  tlie  death  of  the  testator,  was 
to  be  made  good  by  a  renewal,  to 
be  parchased  at  the  expense  of  the 
testator's  estate. 

And  see  Beartrqft  v.  Geery,  2 
Keble,  350;  Sheffield  v.  Lord  Mul- 
gravky  5  T.  R,  570. 
• "  A  copyhold  estate  was  always 
mcapable  of  a  general  occupancy. 
The  fineehold  being  in  the  lord,  there 
could  be  no  failure  of  a  tenant 
against  whom  a  stranger  might  bring 
Ihd  precipe,  and  the  charge  upon 
the  freehold  ceased.assoQn  as  there 


was  no  person  capable  of  taking 
within  the  terms  of  the  grant;  and 
the  possession  reverted,  and  still 
reverts,  to  the  lord;  whereas  in 
granting  an  estate  pur  outer  vie  at 
common  law,  the  grantor  absolutely 
divested  himself  of  the  freehold  dur-* 
ing  the  life  of  cestui  que  vie.  Ven 
V.  HoMll^  1  Roll.  Abr.  5n,  Co- 
pyhold (L.)  pi.  S;  Right  v.Bawden^ 
dEast,37i;  Zouehd.Forsev.Forse, 
7  East,  186,  3  Smith,  191  S.  C; 
SmartU  v.  FenhaUom,  6  Mod.  6d| 
1  Salk.  188, 9  Lord  Raym.  994  S.C. ; 
Doed.  Lempriere  v.  Martin,  S  W« 
Bla.  1150.  Lord  Coke,  however, 
seems  to  have  thought  that  there 
might  be  a  general  occupant  of  a 
copyhold*  He  says,  (Complete 
Copyholder,  sect.  56,)  **  If  a  copy- 
hold be  granted  durante  vitAj  and 
the  grantee  dieth,  living  cestui  que 
vie,  and  a  stranger  entereth  as  n 
general  occupant,  he  shall  be  ad^* 
mitted  and  shall  pay  a  fine.*'  "  And 
so  if  a  copyhold  be  granted  to  one 
and  his  heirs  durante  vilA,  and  the 
grantee  dieth,  and  his  heir  enter- 
eth as  a  special  occupant,  where 
by  the  custom  of  the  manor  a  co- 
pyhold n^ay  be  extended,  upon  the 
extent  the  party  shall  be  admitted, 
and  shall  pay  a  fine^"  And  see 
Doe  d.  Nepean  v.  Goddard,  2  D.  & 
R.773, 1B.&C.592.  As  to  other 
customary  tenures,  vide  ante,  vol.  i. 
369  (c). 

At  common  law  there  could 
be  no  general  occupancy  of  things 
lying  in  grant,  as  of  a  rent. 
Ante,  253  (rf);  Cro.El.  7815  Hoi- 
den  V.  Smallbrooke,  Vaugli.  194, 
S  Roll.  Abr.  \bO,  Occupant,  C. 
pi.  1  &  3;  Smart le  v.  Fenhallou,  1 
Salk.  189,  9  Lord  Raym.  994, 
1000.  But  according  to  an  obiter 
dictum  of  Lord  Talbot,  in  Rawlin^ 
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fim  V.  Dnchag  of  Montague,  3  P. 
Wms.  $60y  n^  "  If  since  the  sta- 
tute of  frauds  a  rent  be  granted  to 
A.  ib#  thrill^  oT  B,,  and  J.  die 
livk^  B^  ^.'s  executors  or  admi- 
pistrators  shall  have  it  during  the 
life  of  £. ;  and  the  statute  in  that 
case  does  not  enlai^^,  but  onfy 
prasertes  the  estate  of  cbe  grantee/* 
And  see  6  Mod.  66,  n.;  Kendall 
V.  Mkfieldy  Barnard.  Chan.  Rep. 
49/  But  the  point  is  not  noticed 
in  Mf.  Vernon^  report  of  RawHn" 
son  V.  Duchest  ofMonlague^  3  Vem. 
667;  and  the  reasons  given  in  7 
Easty  193,  for  not  extending  the 
statute  of  frauds  to  create  an  oc- 
cupancj  of  a  copyhold,  appear  to 


apply  with  equal  for^  to 
pur  outer  vie  in  incorporeal  here- 
ditaments. And  see  2  Bla.  Com. 
96D.  The  questkm  was  klielj 
raised  by  a  denumrer  to  a  plea  in 
covenant  upon  an  annuity  deed. 
The  annuity  was  granted  to  A,  for 
the  life  of  J.  B.  and  C  A.  died, 
and  the  action  was  broaght  by  hsa 
executors.  Theobjection,ihereibre| 
appeared  on  the  face  of  the  dedap 
ration ;  but  the  defendant  not 
chasing  to  rest  his  defence  upon 
this  sin^e  point)  pleaded,  amongst 
other  things,  the  death  of  the 
grantee ;  to  which  plea  the  plain- 
tiff demurred.  The  case  was  af- 
terwards compromised. 


Dob  . 

R0B'Uf9^. 


CuBiTT  v.  Porter. 

1  RJSSPASS  for  breaking  and  entering  the  close  of  plain- 
tiff>  pulling  down  part  of  a  wall  of  plaintiff  there  standing, 
carrying  away  and  disposing  of  the  materials,  erecting 
another  wall  and  a  building  upon  the  wall  of  plaiDtifF, 
keeping  and  continuing  the  san>e  so  erected,  and  throwing 
rubbish  upon  the  close  of  plaintiff.  Plea,  not  guilty. 
At  the  trial,  before  Alexander,  C,  B.,  at  the  Norwich  Sum- 
nier  Assizes,  1 827  {a),  the  case  was  this  : — 

The  wall  in  question  was  situated  between  a  cottage  and 
garden  belonging  to  the  plaintiff,  and  a  yard  containing 
several  cottages  belonging  to  the  defendant;  and  separated 
the  one  from  the  other  for  a  distance  of  twenty  feet.  In 
July,  18^5,  the  defendant  pulled  down  that  part  of  the 
wall,  and  on  the  old  foundation  of  it  erected  another  wall, 
forming  part  of  a  cottage.     It  appeared  that  the  wall  had 

(a)  Counsel  for  the  plaintiff.  Storks,  Seijt.  and  F,  Kelly;  for  the  de- 
fendant, Robinson  aiid  Wallmger, 


Trespass  does 
not  he  by  one 
part  owner  or 
tenant  in  com- 
mon of  a  party 
wall  against 
the  other. 
Where,  in  such 
an  action,  the 
judge  lefl  it  to 
the  jury,  whe- 
ther the  wall 
was  the  com- 
mon pr<^)erty 
of  plaintiff  and 
defendant,  and 
they  found 
that  it  was  a 
party  wall,  Bud 
the  judge 
thereupon  di- 
rected them 
to  find  for  the 
defendant: — 
Held,  that 
such  direction 
was  right. 
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18^8.  stood  half  upon  land  belonging  to  the  plaintiff,  and  half 
upon  land  belonging  to  the  defendant.  There  was  evidence 
given  of  some  acts  of  ownership  exercised  by  both  parties 
upon  the  wall ;  and  it  appeared  that  each  had  at  different 
times  done  some  repairs  on  his  own  side  of  the  wall.  The 
learned  Judge  left  it  to  the  jury  to  say,  whether  the  wall 
belonged  exclusively  to  the  plaintiff,  or  exclusively  to  the 
defendant,  or  whether  it  was  the  common  property  of  both, 
directing  them  in  the  latter  case  to  find  a  verdict  for  the 
defendant.  The  jury,  after  deliberation,  stated  their  opinion 
to  be  that  the  wall  was  a  party  wall,  and  having  done  so, 
found  their  verdict,  under  the  learned  judge's  direction,  for 
the  defendant.  In  Michaelmas  Term  1827,  a  rule  was 
obtained  for  a  new  trial,  upon  the  ground  that  the  learned 
judge  had  misdirected  the  jury,  against  which, 

Robinson,  with  whom  was  Wallinger,  shewed  cause. 
The  direction  of  the  learned  judge  was  right.  This  case 
is  distinguishable  from  Matts  v.  Hawkins  (a),  where  it  was 
held,  that  if  two  persons  have  a  party  wall,  one  half  of  the 
thickness  of  which  stands  on  the  land  of  each,  they  are  not 
therefore  tenants  in  common  of  the  wall,  or  of  the  land  on 
which  it  stands,  though  the  wall  was  built  at  the  joint  ex- 
pense of  the  two  proprietors ;  because  there  the  wall  was 
built  under  the  authority  of  the  Building  Act,  14  Geo.  3,  ' 
c.  78,  and  the  property  in  the  wall  followed  the  property  in 
the  ground  on  which  it  was  built.  But  it  is  not  distin- 
guishable from  the  very  recent  case  of  Wiltshire  v.  Sid- 
ford  (6),  which  is  an  express  authority  for  saying  that  this 
action  is  not  maintainable,  for  it  was  there  decided,  that 
trespass  does  not  lie  by  one  part  owner  of  a  party  wall, 
against  the  other  part  owner.  (Here  the  Court  stopped 
him.) 

Siorks^  Serjt.  and  F,  Kelly,  contrA.    The  inference  drawn 

(a)  5  Taunt.  20. 

(6)  Ante,  i.  403.    And  see  Noye  v.  Heed,  ante,  i.  63. 
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by  the  jury  was  not  warranted  by  the  evidence,  therefore 
the  direction  of  the  learned  judge,  founded  upon  that  infer- 
ence, was  erroneous.  This  is  a  very  different  case  from 
Wiltshire  v.  Sidford,  for  here  the  wall  was  entirely  pulled 
down  by  the  defendant.  [tlolroyd,J,  But  he  rebuilt  it  on 
the  same  foundation.]  The  presumption  adopted  by  Bay- 
ley,  J.  in  Wiltshire  v.  Sidford  was  reasonable  and  probable 
and  convenient  there,  namely,  that  where  the  builder  of  two 
houses  grants  off  one,  he  grants  the  whole  party  wall  in 
undivided  moieties ;  but  it  does  not  arise  here.  Matts  v. 
liawkitis  is  much  more  analogous  to  the  present  case. 
[Bayleyy  J.  I  cannot  say  I  think  so.  There  the  wall  was 
built  under  the  provisions  of  the  Building  Act,  half  on  the 
ground  of  each  party,  so  that  the  origin  and  foundation  of 
it  was  perfectly  well  ascertained  and  known.  Holroyd,  J. 
Here,  unless  you  can  shew  that  each  is  owner  ad  medium 
Jilum,  the  presumption  surely  is  that  both  are  tenants  in 
common.  Bayley,  J.  And  the  question  whether  that  pre^ 
sumption  arose  out  of  the  evidence,  was  left  to  the  jury.] 
If  the  parties  were  tenants  in  common  of  the  wall,  the 
defendant  had  no  right  to  pull  it  down,  and  having  done  so, 
trespass  lies  against  him  at  the  suit  of  the  plaintiff,  Co.  Litt, 
200,  where  several  examples  are  put.  ''  If  two  tenants  in 
common  be  of  a  dove-house,  and  the  one  destroys  the  old 
doves,  whereby  the  flight  is  wholly  lost,  the  other  tenant  in 
common  shall  have  an  action  of  trespass.  And  so  is  it  if 
two  tenants  in  common  be  of  a  park,  and  one  destroyeth 
all  the  deer,  an  action  of  trespass  lieth.  If  two  tenants  in 
common  be  of  land  and  of  mete  stones,  pro  metis  et  bundis, 
and  the  one  of  them  take  them  up  and  carry  them  away, 
the  other  shall  have  an  action  of  trespass.  If  two  tenants 
in  common  be  of  a  folding,  and  the  one  of  them  disturb 
the  other  to  erect  hurdles,  he  shall  have  an  action  of  tres- 
pass." The  act  in  this  case  was  done  against  the  plaintiff's 
willy  and  after  notice  from  him  not  to  do  it.  If  the  wall 
was  not  entirely  destroyed,  still  it  was  entirely  changed, 
and  that  is  sufficient  to  give  a  right  of  action.     [Bayley,  J. 
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Suppose  one  of  two  tenants  in  common  of  a  wall  raises  it; 
will  trespass  lie  against  him  by  the  other?]  It  is  submitted 
that  it  would,  for  that  would  amount  to  a  legal  destruction 
of  the  wall*  [Holroydj  J.  Suppose  one  of  two  tenants  in 
common  of  a  field  ploughs  and  sows  the  field,  and  reaps 
the  whole  crop  ?]  That  would  be  a  different  case,  because 
there  the  entire  perception  by  the  one  would  be  only  tem- 
ponury ;  but  here  there  is  a  total  exclusion,  [llolrot/d,  J* 
In  tb^  case  put  by  my  brotherBoy&y,  of  heightening  a  well, 
the  only  question  would  be  whether  both  would  or  would 
not  be  tenants  in  common  of  the  new  part  f  Bay  ley,  J« 
Suppose  two  are  tenapts  in  common  of  a  close,  and  one 
builds  a  wall  across  it,  can  the  other  maintain  trespass 
agaipst  him?]  It  is  submitted  that  he  might.  There 
would  be  an  actual  ouster  there,  and  so  there  is  here ;  and 
then  an  action  lies,  JMtleton,  s.  322,  says,  "  If  two  have 
an  estate  in  common,  and  the  one  occupy  all,  and  put  the 
other  out  of  possession  and  occupation,  he  which  is  put 
out  of  occupation  shall  have  against  the  other  a  writ  of 
9JectioneJirnut»^  Upon  which  Lord  Coke  says  (a),  ''  here 
are  to  be  understood  diversities  between  actions  which  con- 
cern  right  and  interest,  as  of  ejectioneJirnuB,  &c.,  and  ac- 
tions concerning  the  bare  taking  of  the  profits  arisirtg  from 
the  land,  or  doing  of  trespass  upon  the  land ;  for  the  right 
is  several,  and  the  taking  of  the  profits  in  common."  In 
Goodtitle  v.  Tombs  (6),  it  was  held  that  a  tenant  in  common 
who  had  recovered  in  ejectment,  might  maintain  an  action 
for  mesne  profits,  which  is  an  action  of  trespass,  agilinst 
his  companion.  In  this  case  there  was  an  actual  ouster, 
9t  least  during  the  period  occupied  in  the  pulling  down 
and  rebuilding  the  wall* 


Bayjlby,  J, — I  am  clearly  of  opinion  that  this  rule  ought 
to  be  discharged*  If  the  wall  was  exclusively  the  plaintiff's,- 
the  action  was  maintainable*    If  the  wall  was  exclusively 


<a)  Co.  Liu.  99  b. 


{b)  3  Wilson,  118. 
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the  defendant's^  the  action  was  not  maintainable.  If  the  lasa 
wall  belonged  to  both  jointly,  the  action  was  not  maintain^ 
able.  The  single  question  in  the  cause  was,  whether  the 
plaintiflf  and  defendant  were  tenants  in  common  of  the  wall, 
or  not.  There  was  strong  evidence  of  a  common  user  of 
the  wall;  and  the  use  made  of  the  wall  was  good  evidence 
from  which  to  judge  of  the  nature  of  the  right  to  the  walL 
The  jury  have  found  that  it  was  a  party^wall.  They  were 
directed  by  the.  learned  Judge  to  say  whether  the  wall  was 
the  common  property  of  both  parties,  and  if  they  thought 
it  was,  to  find  for  the  defendant.  They  found  that  it  was 
a  party- wall,  and  then,  as  the  learned  Judge  reports,  they 
found  for  the  defendant  by  his  direction.  If  there  was  iny 
thing  erroneous  in  that  mode  of  leaving  the  case  to  the 
jury,  which,  however,  I  do  not  see  that  there  was,  that 
should  have  been  suggested  at  the  time;  it  is  too  late  to 
suggest  it  now.  The  land  on  which  the  boundary  wall  of 
two  adjoining  houses  stands,  may  belong  half  separately  to 
each  respective  proprietor  of  the  houses,  or  it  may  all 
belong  in  common  to  them  both.  In  this  case  there  wat 
no  evidence  to  shew  in  what  mode  the  land  belonged  to 
the  parties.  If  it  belonged  originally  half  to  each  of  them 
separately,  the  most  prudent  course  they  could  pursue  was 
to  agree  to  use  the  land,  and  the  wall  that  stood  upon  it, 
as  common  property;  to  bold  them  both  as  tenants  in 
common ;  and  the  strong  probability  is,  that  they  did  so 
agree.  I  cannot  help  thinking  that  the  probable  state  of 
things  in  this  case  was,  not  such  as  it  was  in  Malts  v.  Haw- 
kins, but  that  both  the  land  and  the  wall  were  the  conunon 
property  of  both  parties ;  and  there  would  be  no  propriety 
in  sending  down  the  cause  to  a  new  trial,  against  the  pro* 
bability  of  the  case.  Then  with  respect  to  the  point  of 
law,  assuming  these  parties  to  be  tenants  in  common,  if 
there  had  been  an  utter  and  entire  destruction  of  the  wall, 
perhaps  an  action  of  trespass  would  have  been  maintain^ 
able.  But  there  was  no  such  thing.  There  was  merely,  a 
temporary  removal  of  the  wall,  done  for  the  purpose  and 
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with  the  intention,  not  of  destroying  the  wall,  but  of  renew- 
ing it;  and  there  is  no  instance  to  be  found  where  it  has 
been  held  that  trespass  would  lie  by  one  tenant  in  common 
against  another  under  such  circumstances.  If  the  wall  has 
been  raised  beyond  its  former  height,  and  improperly,  the 
plaintiff  may  cause  it  to  be  lowered ;  but  he  cannot  main- 
tain an  action  of  trespass  for  that.  Upon  the  whole  it 
seems  to  me  that  this  case  must  be  governed  by  that  of 
Wiltshire  v.  Sidford,  which  I  consider  to  have  been  rightly 
decided,  and  therefore  that  the  action  cannot  be  main- 
tained. 


HoLROYD,  J. — I  am  of  the  same  opinion.  It  lay  upon 
the  plaintiff  to  make  out  clearly  that  he  had  a  right  of  action. 
There  was  evidence  to  go  to  the  jury,  and  which  was  left 
to  the  juryi  upon  the  question,  whether  the  wall  was  com- 
mon property  or  not;  and  they  have  found  that  it* was. 
Then  it  is  quite  clear  that  trespass  will  not  lie  by  one  tenant 
in  common  against  another^  for  such  an  act  as  is  here  com- 
plained of;  for  there  was  no  destruction  of  the  wall  itself, 
and  no  ouster  of  the  plaintiff  from  his  occupation  of  it, 
within  the  fair  legal  import  of  those  terms. 


LiTTLED  ALE,  J. — I  am  also  of  the  same  opinion.  There 
was  evidence  upon  which  the  jury  might  properly  be  de- 
sired to  decidei  whether  the  wall  was  the  exclusive  pro- 
perty of  either  party,  or  the  common  property  of  both. 
The  jury  were  desired,  and  as  it  seems  to  me  in  correct 
terms,  to  decide  that  question,  and  they  have  done  so. 
Undoubtedly  there  are  cases  in  which  it  has  been  held  that 
actions  would  lie  by  one  tenant  in  common  against  the 
other,  some  of  which  are  cases  of  actions  of  ejectment  (a), 
others  of  trespass  (6),  and  others  of  waste  (c);  but  in  all  of 


(a)  Doe  d.  Fisher  v.  Prosser, 
Cowper,  217;  Doe  d.  BrUtow  v. 
Pegge,  1  T.  R.  759,  n.;  Doed. 
Hellings  v.  Bird,  11  East,  49. 

(6)  Barhardiston  v.  Chapman^  4 


East,  121,  n.;  West  v.  Pasmorc, 
Bull.  N.  P.  35. 

(c)  Martin  v.  Knowili/s,  8  T.  R. 
145;  and  see  Com.  Dig.  Estate^ 
K.8.;  14  Vin.  Abr.  512. 
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tfiem  tt  will  be  found,  that  in  order  to  support  ejectment 
there  must  be  an  actual  ouster  of  the  party,  and  in  order 
to  support  trespass  or  waste,  a  complete  and  absolute  de- 
struction of  the  thing.  Here  there  was  no  actual  ouster  of 
the  plaintiff,  so  that  he  could  not  have  maintained  eject- 
ment; nor,  if  there  had  been,  would  that  have  supported 
this  action^  which  is  trespass,  for  mere  ouster  will  not  sup- 
port an  action  of  trespass,  Taylor  v.  Cole{fl)\  neither  was 
there  any  absolute  destruction  of  the  wall,  for  which  tres- 
pass is  maintainable.  The  only  remedy  the  plaintiff  could 
possibly  have,  would  be  an  action  of  waste,  and  I  doubt  if 
even  that  would  be  maintainable  under  circumstances  such 
as  these. 

Rule  discharged. 

(a)  3  T.  R.  292,  where  it  is  said,  and  the  expulsion  is  merely  nggra- 

in  tresfiass  for  breaking  and  enter-  vation;  therefore  a  justification  as 

ing  plaintiflr*s  house,  and  expelling  to  the  breaking  and  entering  will 

him  therefrom,  the  breaking  and  cover  the  whole  declaration, 
entering  are  tlie  gist  of  the  action, 


The  King  v.  The  Inhabitants  of  Louth. 

JLHE  pauper,  Benjamin  Furnish^  being  legally  settled  in  An  appren- 
the  township  of  Baildon,  in  the  county  of  York,  was,  in  the  master  to 

year  1780,  bound  apprentice  to  his  father,  Thomas  Furnish,  serve  them 

^*  consecutively 

a  weaver,  and  to  John  Grozer,  a  woolcomber,  both  then  in  distinct 

residing  in  the  township  of  Leeds,  in  the  county  of  York,  trades, is  valid, 
®  \  "^  and  requires 

but  not  co-partners,  by  indenture  duly  executed  by  all  par-  only  a  single 
ties,  upon  which  there  is  only  one  5s.  stamp,  and  of  which  *^"'"P* 
the  following  is  a  copy : — 

''This  indenture,  made  the  1st  day  of  January,  in  the 
20th  year,  &c.  and  in  the  year  of  our  Lord  1780,  between 
John  Grozer,  of  the  parish  of  Leeds,  in  the  county  of 
York,  weaver,  and  Thomas  Furnish,  woolcomber,  of  the 
one  part,  and  Benjamin  Furnish,  of  the  parish  aforesaid,  of 
the  other  part,  witnessetli  that  the  said  Benjamin  Furnish 

VOL.  11.  T 
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18S8.        hath  of  his  own  free  will,  and  with  the  consent  of  his  pa- 
J^^       rents,  put  and  bound  himself  apprentice  to  and  with  the 
V.  said  John  Grozer  and  Thomas  Furnish,  and  with  them  after 

Louth.  ^j^^  manner  of  an  apprentice  to  dwell,  remain  and  serve 
from  the  date  hereof,  for,  during  and  until  the  term  of  seven 
years  thence  next  following  be  fully  completed  and  ended  ; 
during  all  which  term  the  said  apprentice  his  said  masters 
well  and  faithfully  shall  serve,  his  secrets  shall  keep,  his 
lawful  commands  shall  do^  fornication  or  adultery  shall  not 
commit,  hurt  or  damage  to  his  said  master  shall  not  do,  or 
consent  to  be  done,  but  to  his  power  shall  let  it,  and  forth- 
with his  said  master  thereof  warn ;  taverns  or  alehouses  he 
shall  not  haunt  or  frequent,  unless  it  be  about  his  master's 
business  there  to  be  done ;  at  dice,  cards,  tables,  bowls,  or 
any  such  unlawful  games  he  shall  not  play;  the  goods  of 
his  said  master  shall  not  waste,  nor  them  lend  or  give  to  any 
person  without  his  master* s  licence ;  matrimony  within  the 
said  term  shall  not  contract,  nor  from  his  master^s  services 
at  any  time  absent  himself;  but  as  a  true  and  faithful  ap- 
prentice shall  order  and  behave  himself  towards  his  said 
masters  and  all,  as  well  in  words  as  in  deeds,  during  the 
said  term;  and  a  true  and  just  account  of  all  his  master's 
goods,  chattels  and  money  committed  to  his  charge,  or 
which  shall  come  to  his  hands,  faithfully  he  shall  give  at  all 
times,  when  thereunto  required  by  his  said  masters,  execu- 
tors, administrators  or  assigns :  and  the  said  John  Grozer, 
for  himself,  his  executors  and  assigns,  doth  covenant,  pro- 
mise and  grant,  by  these  presents,  to  and  with  the  said 
Benjamin  Furnish,  apprentice,  that  the  said  John  Grozer 
and  Thomas  Furnish,  his  executors,  administrators  or  assigns, 
shall  and  will  teach,  learn  and  inform  him,  the  said  appren- 
tice, or  cause  him  to  be  taught,  learned  and  informed  in  the 
mistery  of  the  trade  of  stuff-weaving  and  woolcombing, 
which  the  said  masters  now  useth,  after  the  best  manner  or 
knowledge  which  he  or  they  may  or  can,  with  all  circum- 
stances thereunto  belongs :  and  also  shall  find  and  provide 
to  and  for  him,  the  said  apprentice,  sufficient  and  enough 
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of  meaty  and  that  the  said  John  Grozer  shall  find  and  pro- 
vide him  mealSy  drink,  washing  and  lodgings,  for  the  first 
four  years,  (to  and  not  to  exceed  eight  hanks  per  day,  and  ,,. 

to  have  four  hanks  allowed  for  looming;  to  have  three  days  I^uth. 
each  year  for  himself,  and  to  have  four  shillings  for  a  low 
count,  if  he  works  any  overwork,  and  so  in  proportion):  the 
said  apprentice  to  serve  the  latter  three  years  with  Thomai 
Furnish,  (and  not  to  exceed  five  pound  per  day) ;  the  said 
apprentice  to  receive  one  shilling  per  year  wages ;  and  the 
said  John  Grozer  to  be  absolutely  fi^e  from  the  said  ap^ 
prentice  at  the  end  of  four  years  from  the  date  hereof;  and 
the  said  apprentice  not  to  have  above  three  days  if  he  should 
have  to  stand  for  work.  And  for  the  true  performance  of 
all  and  singular  the  covenants  and  agreements  aforesaid, 
each  of  the  parties  aforesaid  doth  bind  himself  unto  the 
other  firmly  by  these  presents.     In  witness  whereof,"  &c* 

The  pauper  served  and  resided  under  such  indenture  at 
Leeds  for  four  years  and  threee  months,  and  then  removed 
to  Louth. 

Hildyard  and  Whiiehurst,  in  support  of  the  order  of 
sessions.  The  objections  upon  which  it  will  be  argued 
that  this  indenture  is  invalid,  and  that  a  service  under  it 
confers  no  settlement,  are  understood  to  be,  that  two  trades 
are  mentioned  in  the  indenture ;  that  the  masters  are  not 
partners ;  that  the  indenture  contained  two  distinct  bind* 
ings,  and  therefore  required  two  stamps.  At  common  law 
a  man  may  follow  two  trades;  French  v.  Adams  (a) 'j  and 
if  a  man  may  follow  two  trades,  he  may  surely  learn  them. 
An  apprenticeship,  at  common  law^i  is  nothing  more  than  a 
contract  on  the  one  part  to  teach,  and  on  the  other  to  leant 
a  trade  (6);  nor  can  it  make  any  difference  whether  it  is  to 
learn  one  or  more  trades ;  it  is  still  a  contract  to  teach  and 
learn  a  trade,  nor  are  there  any  decisions  to  the  contrary. 

(«)  2  Wils.  168.  per  Grose,  J.,  in  Rex  v.  Laindon^ 

(6)  Per  Ld.  Keni/on,  C.  J.,  in      8  T.  R.  379. 
Rex  V.  Rainham,  1  Enst,  531,  and 

t2 
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iQ28.         No  $tatute  has  made  any  alteration  in  this  respect.    (This 

^'^^^^^      was  admitted  by  the  counsel  for  the  respondents.)     But 
The  King  ...  i  •     •  t  •    j* 

J,,  even  supposing  this  \Vas  not  so,  this  is  not  a  binding  to 

MuTH.  ^^Q  trades,  but  to  two  different  branches  of  the  same  trade. 
It  is  called  mystery  and  trade,  not  mysteries  or  trades,  in 
the  indenture,  and  is  not  found  otherwise  by  the  sessions^ 
As  to  the  binding  being  to  two  masters,  the  same  ansMrer 
may  be  given  as  to  the  two  trades.  Indeed,  the  legislature 
have  recognized  the  legality  of  this;  for  the  56  Geo.  III. 
cap.  139  (^),  directs,  that  *'  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor,  such  child  shall  be 
carried  before  two  justices  of  the  peace  of  the  county.  Sic. 
'who  shall  inquire  into  the  propriety  of  binding  such  child 
apprentice  to  the  person  or  persons  to  whom  it  shall  be 
•proposed,  by  such  overseers,  to  bind  such  child ;  and  such 
justices  shall  particularly  inquire  and  consider  whether 
such  person  or  persons  reside,  or  have  his,  her  or  their 
place  or  places  of  business  within  a  reasonable  distance,'' 
&c.  This  statute  evidently  contemplates  that  there  may 
be  a  valid  binding  to  several  persons,  carrying  on  distinct 
trades  at  several  places,  which  is  conclusive  to  shew  the 
legality  of  such  binding,  though  this  was  not  a  case  of  a 
binding  by  overseers,  and  was  before  the  statute.  It  was 
not  necessary  that  the  masters  should  be  co-partners; 
though  it  may  be  said  that  they  were  co-partners  with  respect 
to  this  particular  contract.  (Here  it  was  stated  that  the 
only  objection  relied  on  was,  the  want  of  a  second  stamp.) 
With  respect  to.  the  objection  as  to  there  being  but  one 
stamp  on  this  indenture:  it  is  but  one  indenture,  made  at 
one  time,  by  parties  each  covenanting  with  the  other;  and 
that  part  which  states  that  Grozer  is  (o  be  free  at  the  expi- 
ration of  four  years,  applies  only  to  the  pauperis  mainte- 
nance, or  as  to  Grozer* s  personally  teaching  him ;  it  was 
not  in  any  way  intended  that  Grozer  was  to  be  free  from 
*  his  previous  covenant  of  teaching  him,  or  causing  him  to 
be  taught,  or  the  whole  term  of  seven  years;  but  supposing 

.;(a)  Sect.  1. 
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that  it  is  not  so,  but  two  consecutive  services,  still  there  is  .1828. 
nothing  illegal  in  it,  and  the  principle  that  pervades  all  the  ^.  ^  - 
cases  is  that  where  it  is  substantially  one  transaction,  though  v, 

• 

there  may  be  several  parties,  having  separate  interests,  and 
making  distinct  stipulations,  yet  one  stamp  is  sufficient. 
Bowen  v.  Ashley  (a),  Davis  v.  Williams  (i).  Baker  y.  Jar- 
dine  {c),  Goodson  V.  Forbes (d),  Boase  v.Jackson{e),  Doe  d. 
Copley  V.  Day{f).  Separate  admissions  to  the  freedom 
of  a  corporation,  are  entirely  distinct  transactions,  and 
therefore  the  decision  of  this  Court  in  Rex  v.  Reekes  (g) 
does  not  apply. 

Clarke  and  Clinton,  contrd.  There  were  two  distinct 
bindings,  giving  all  the  effect  of  an  assignment.  [Bay- 
ley,  J.  It  is  quite  clear  that  successive  services  were  meant.] 
It  is  the  same  thing  as  if  two  mortgagors  conveyed  their 
estates  by  the  same  instrument.  [Bay ley,  J.  Would  this 
have  been  a  good  binding  before  the  stamp  act  f]  It  is  not 
put  on  the  ground  of  fraud,  but  that  it  was  not  receivable 
in  evidence.  [Holroyd,J.  It  is  all  one  act.  Bayley,  J.  The 
circumstance  of  the  binding  being  for  seven  years .  is  im«- 
portant.]  There  was  an  obligation  on  the  second  master 
to  teach  the  apprentice,  or  to  cause  him  to  be  taught,  if 
the  first  master  died.  [Littledale,  J .  It  is  only  the  cove- 
nant of  Grozer.']  There  was  no  community  of  interest. 
This  case  was  more  like  Doe  d.  Copley  v.  Day(h).  In 
Goodson  V.  Forbes  there  was  a  community  of  interest;  not 
so  here.  If  it  had  been  necessary  that  the  apprentice 
should  learn  both  trades,  he  would  naturally  learn  to  comb 
the  wool  first.  If  there  was  no  community  of  interest,  a 
second  stamp  would  clearly  be  necessary.  If  there  is  such 
a  community,  the  instrument  operates  as  an  assignment. 

(ft)  1  N.  R.  5J74.  (J)  13  East,  24 1 ;  ami  see  Rex 

(6)    13  East,  232.  v.  Carlisle,  1  Chit.  Rep.  451. 

(c)    13  East,  235,  n.  (g)  2  Lord    Raym.    1445;    1 

((/)  G  Taunt.  171.  Stra.  710. 

(c)  3  13r().  &  Bing.  185.  .                   (A)  13  East,  241. 


The  King 
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Assuming  that  Grozer  was  bound  during  the  whole  time, 
service  under  the  father  for  the  last  three  years  would  be 
an  assignment.  No  assignment  would  leave  the  first  mas- 
I/>uTH.  |g|.  liable,  as  he  is  left  here.  The  supposed  community  of 
interest  arises  out  of  this  assignment.  If  there  is  no  com- 
munity of  interest,  the  cases  cited  do  not  apply.  Here 
were  tw*o  separate  bindings. 

Bayley,  J. — It  was  formerly  supposed  that  under  the 
statute  of  Elizabeth  {a)  an  apprenticeship  for  less  than  seven 
years  was  void.  It  has  since  been  decided  otherwise, 
though  certain  benefits  attached  on  a  seven  years'  binding 
before  57th  Geo.  3.  It  appears  to  me  that  this  is  a  fair 
indenture,  to  constitute  the  party  an  apprentice  for  seven 
years,  which  is  the  period  contemplated  by  the  policy  of 
the  law.  There  is  certainly  a  degree  of  peculiarity  about 
Ibis  indenture.  In  ordinary  cases,  the  binding  is  for  the 
purpose  of  learning  one  trade,  and  is  for  seven  years;  a 
period  long  within  which  the  trade  will  have  been  learnt. 
In  seven  years  a  party  may  have  time  to  learn  two  distinct 
trades,  and  the  acquisition  of  one  may  materially  assist  the 
party  in  practising  the  other.  The  father  of  course  is 
anxious  that  his  son  shall  learn  as  much  as  possible,  aud 
that  he  shall  also  be  under  proper  control.  The  object 
was  to  acquire  instruction.  The  father  prevails  upon  a 
master  to  take  his  son  for  less  than  seven  years,  but  at  the 
same  time  he  wishes  to  provide  a  person  who  shall  stand 
in  the  relation  of  master  to  his  son  during  the  remainder 
of  that  period.  He  might  not  wish  to  take  an  assignment. 
This  is  nothing  more  than  a  stipulation,  and,  in  my  opinion, 
a  reasonable  one,  that  there  shall  be  an  apprenticeship 
for  seven  years,  during  which  the  apprentice  shall  be  learn- 
ing two  trades,  and  that  one  period  shall  be  fixed  for  learn- 
ing one  trade,  and  another  for  another.  I  think  this  is  an 
indenture  for  one  period  of  seven  years,  and  that  the  stamp 
is  sufficient. 

(a)  5  Eliz.  cap.  -1. 


The  King 
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HoLROYD,  J. — I  am  of  opinion  that  the  stamp  is  suf-  1828. 
ficient.  The  contract  is  for  a  certain  period,  though  the 
apprentice  was  to  serve  two  masters,  who  carried  on  differ- 
ent trades.  The  next  question  is,  whether  the  indenture  is  Ix)dtu. 
rendered  void  by  the  stamp  act,  which  would  then  operate 
penally  by  creating  a  forfeiture  of  the  advantages  to  be  de- 
rived by  service  under  an  apprenticeship.  I  am  of  opinion 
that  this  indenture  is  not  void  under  the  stamp  act.  It 
would  be  otherwise  if  there  was  any  fraud  upon  the  reve- 
nue. It  was  one  transaction.  No  fraud  was  found  or 
suggested,  nor  could  there  be.  This  is  but  one  indenture, 
which  is  binding  for  one  part  of  the  term  to  one  person, 
and  for  the  remainder  to  another  person* 

LiTTLEDALE,  J. — One  stamp  is  quite  sufficient.  Sup- 
pose before  the  statute  of  Elizabeth  (a)  parents  were  de- 
sirous that  a  boy  should  learn  two  trades  by  a  perfectly 
distinct  contract,  if  persons  could  be  found  who  would 
take  him,  and  he  was  bound  to  one  for  four  and  to  another 
for  three  years,  this  might  be  done  by  separate  instruments, 
but  it  would  be  more  natural  to  do  it  by  one  instrument 
only.  The  statute  of  Elizabeth  introduces  a  regulation 
respecting  seven  years.  This  furnishes  an  additional  rea- 
son for  the  parties  making  it  one  entire  apprenticeship. 
Then  comes  the  act  imposing  the  stamp  duty,  with  refer- 
ence to  which  it  has  been  said  that  this  is  a  binding  for 
four  years,  and  that  it  operates  afterwards  as  an  assignment, 
or  as  a  covenant  to  assign.  Now,  an  assignment  would  be 
to  another  person  in  the  same  trade.  It  cannot  be  consi- 
dered as  a  fraud  on  the  revenue,  that  a  man  enters  into  a 
contract  which  he  might  fairly  have  entered  into  at  common 
law.    This  is  only  one  indenture  of  apprenticeship. 

Rule  discharged. 

(a)   5    £liz.  cap.  4;    aud  see  Com.  Dig.  Justices  of  the  Peace, 
B.  55,  &c. 
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The  King  V.  The  Inhabitants  of  Bromyard. 

The  court  of    UPON  an  appeal  of  Edward  West  against  a  rate,  or 

quarter  SOS-* 

sions  has  no     assessment,  made  for  the  relief  of  the  poor  of  the  township 

powertoquaah  ^f   Bromyard,   in  the  county  of  Hereford,  the  sessions 

a  poor  s  raio 

ibr  a  defect  quashed  the  rate,  subject  to  the  opinion  of  this  Court,  upon 
outKe"^      the  following  case  :— 

notice  of  ap-  The  particular  grounds  of  appeal  stated  and  specified  in 
beappareiit  ^^^  notice  of  the  appeal  were  only,  "  That  I  am  overrated 
oil  ihe  face  of  Jq  (h^  gaJj  rate  or  assessment,  in  respect  of  the  yearly  value 

the  rate.  .  \ 

of  the  lands  and  tenements  for  and  m  respect  of  my  occu- 
pation of  which  I  am  assessed  or  charged  in  the  said  rate 
or  assessment;  and  also  that  no  part,  or  a  very  small  part 
only,  of  the  lands  and  tenements  in  respect  of  which  I  am 
assessed  or  rated  in  the  said  rate  or  assessment  is  situate 
in  the  said  town;  and  also  that  I  do  occupy  no  ratable 
property,  or  ratable  property  to  a  much  less  amount  than 
that  for  which  I  am  so  rated  and  assessed  in  the  said  rate.^ 
On  the  rate  in  question  being  produced,  it  appeared  enti- 
tled *^  An  assessment  made  upon  the  several  occupiers  of 
lands,  tithes,  and  hereditaments  in  the  town  of  Bromyard, 
in  the  county  of  Hereford,  of  one  shilling  in  the  pound 
for  the  necessary  use  of  the  poor,  and  other  purposes, 
relative  to  the  acts  of  Parliament,  granted  at  a  committee 
meeting  the  8th  day  of  November,  1827,  by  Thomas 
Barneby,  clerk,  and  Charles  Scott  Luxmoore,  Dean  of  St. 
Asaph,  two  of  his  majesty's  justices  of  the  peace  in  and  for 
the  said  county  of  Hereford/' 

The  property  in  respect  of  which  the  appellant  and 
several  others  were  rated  was  specified,  but  no  property 
was  stated  in  respect  of  which  the  great  majority  were 
rated,  the  names  of  the  persons  and  the  sums  only  being 
inserted, 

It  was  contended  that  the  court  of  quarter  sessions 
ought  not  to  examine  or  inquire  into  this  objection  to  the 
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rate,  or  to  take  notice  of  it^  as  it  was  uot  specifically  pointed         1828. 
out  by  the  notice  of  appeaL    The  sessions,  however,  deter- 
mined otherwise,  and  on  this  objection  quashed  the  rate,  v. 

subject  to  the  opinion  of  the  Court  of  King's  Bench.  Bromtabw. 

Justice,  in  support  of  the  Order  of  Sessions.  The  41 
Geo.  3,  c.  23,  s.  4,  which  directs  that  the  grounds  of  the 
intended  appeal  shall  be  stated  in  the  notice,  does  not  limit 
the  jurisdiction  of  the  magistrates  with  respect  to  defects 
in  the  rate  before  them;  and  it  would  be  very  inconvenient 
if  any  other  course  were  adopted.  In  Rex  v.  The  Under-" 
takers  of  the  Aire  and  Colder  Navigation  (a),  it  was  held, 
•that  the  poor  rate  must  shew  Upon  the  face  of  it  in  respect 
to  what  property  the  assessment  is  made.  Here  the  par- 
ties have  no  means  of  ascertaining  whether  they  or  their 
neighbours  are  correctly  assessed  or  not.  This  rate  is  bad 
per  se.  The  question  is,  whether  the  sessions  have  the 
power  of  deciding  upon  a  defect  not  appearing  in  the  no- 
tice of  appeal.  The  object  of  the  notice  is  to  enable  the 
respondents  to  be  prepared  with  evidence:.  2  Nol.  522. 
Thus  it  is  a  matter  of  evidence  whether  the  proper  officers 
have  signed  the  rate.  The  statute  requires  '*  that  in  ail 
notices  of  appeal,  the  particular  causes  or  grounds  of  ap- 
peal should  be  stated  and  specified,  and  upon  the  hearing 
of  any  appeal  from  or  against  any  such  rate  or  assessment, 
or  account,  the  Court  of  General  or  Quarter  Sessions  to 
which  such  appeal  shall  be  made,  shall  not  examine  or 
inquire  into  any  other  cause  or  ground  of  appeal  than  such 
as  are,  or  is  stated  and  specified,  in  the  notice  of  appeal." 
The  objection  upon  which  the  sessions  decided  was  not 
a  ground  or  cause  of  appeal,  as  between  the  parties.  The 
act  does  not  prohibit  the  magistrates  from  deciding  upon 
grounds  not  stated  in  the  appeal,  but  they  are  not  to  examine 
or  inquire  into  other  matters  of  fact ;  but  the  detection  of 
this  patent  defect  in  the  rate  itself  requires  neither  examina- 
tion nor  inquiry,  which  are  terms  that  relate  to  evidence. 

(«)  4  D.  &  R.  253,  2  B.  &  C.  713;  2  D.  &  R.  M.  C.  341, 
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18S8.        [Holroyd,  J.  One  of  the  objections  pointed  out  bj  Mn 
The  KiMo      ^^^'*  *^'  defect  in  point  of  form.     Suppose  the  property 
V.  of  one  person  only  was  omitted  to  be  stated  in  the  rate, 

could  not  the  parties  have  come  prepared  with  evidence  as 
to  the  property  occupied  by  that  person  ?]  The  magistrates 
are  not  bound  to  correct  the  rate,  though  they  have  au- 
thority so  to  do  if  they  chuse  to  venture  upon  so  hazardous 
a  step ;  and  they  will  amend  formal  defects,  as  wrong  dates 
or  names.  [Bayley,  J.  Suppose  you  go  to  the  trial  of  an 
appeal,  without  any  notice  at  all.]  There  must  be  a  notice. 
{Bajfley,i,  That  puts  an  end  to  your  case.]  The  question 
here  is  not  between  the  parties.  The  respondents  in  effect 
are  the  magistrates,  who  say  there  is  no  rate.  [Bayley,  J. 
Suppose  a  party  has  paid  the  sum  assessed  on  him,  he 
could  not  recover  that  sum  again  on  the  ground  of  there 
being  no  rate.  Littledale,  J.  The  question  is,  whether  the 
,  magistrates  have  a  right  to  arrest  judgment  ex  officio. 
Holroyd,  J.  Should  not  parties  come  prepared  to  answer 
objections  in  point  of  law,  as  well  as  those  arising  upon 
matter  of  factF]  The  want  of  notice  could  pot  work  any 
injury,  because  the  respondents  could  not  be  prepared  with 
evidence  to  shew  that  such  a  rate  as  this  is  good.  The 
Court  is  called  upon  to  confirm  an  illegal  rate.  [  J3ay/ey,  J. 
You  assume  that  the  rate  is  illegal*  If  A,  B,  were  rated 
at  £5,  and  did  not  appeal,  but  refused  to  pay,  might  not 
a  distress  legally  be  made  ?  The  omission  to  mention  the 
estates  occupied  by  the  party  might  be  made  a  ground  of 
an  appeal.]  It  does  not  follow  that  because  West  might 
have  introduced  this  point  into  his  notice,  the  magistrates 
are  restrained  from  acting  upon  the  defect.  [Littledale<t  J. 
They  might  have  said,  **  If  the  parties  are  satisfied,  though 
their  property  is  not  stated  in  the  rate,  that  is  no  affair  of 
ours."  Holroyd,  J,  Have  they  any  jurisdiction  over  what 
is  not  stated  in  the  notice  f]  It  was  their  duty  to  confirm 
or  to  quash.  [Holroyd,  J.  They  might  take  a  middle 
course  and  dismiss  the  appeal,  and  leave  the  rate  to  take  its 
legal  fate.    If  they  confirm,  they  do  an  act  to  uphold  the 
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rate*]     This  is  in  effect  a  dismissal.     [Bayleyfi*  If  ihey         ^^28. 
have  dismissed,  they  have  quashed  what  was  not  before     TheKiHo 

them,  and  that  with  costs.]  v* 

Bromyard. 

Campbell,  contrsi,  was  stopped  by  the  Court. 

Bayley,  J. — The  Court  has  never  decided  that  the 
omission  of  the  property  makes  the  rate  illegal,  though  if 
pointed  out  as  a  cause  of  appeal  it  would  be  a  ground  for 
quashiug  the  rate.  If  any  person  is  aggrieved  by  such 
omission,  he  may  make  that  the  grouQd  of  appeal  to  the 
justices.  There  are  many  cases  in  which  the  specification 
of  the  property  might  convey  no  information  of  which  all 
the  parties  interested  might  not  be  already  in  possession. 
The  party  rated  has  a  right  to  know  for  what  he  is  rated, 
and  other  persons  have  a  right  to  see  who  are  duly  rated 
and  who  not.  The  41  Geo.  3.  has  for  its  object  to  lessen 
the  labour  of  the  sessions,  and  to  avoid  the  expense  of 
bringing  unnecessary  witnesses,  and  for  this  purpose  re- 
quires a  notice  specifying  the  grounds  of  appeal.  1  put  the 
question,  whether  if  no  ground  of  appeal  was  stated,  such 
a  notice  would  be  good.  It  has  been  properly  admitted 
that  it  would  be  bad.  You  are  not  at  liberty  to  enter  into 
this  ground  of  objection  merely  because  you  have  given 
notice  of  another  ground  for  which  there  is  no  foundation. 
This  would  be  putting  a  party  to  the  expense  of  proving 
the  case  pointed  out  by  the  notice,  and  then  abandoning 
it  and  going  into  that  from  which,  without  such  notice,  you 
would  have  been  excluded.  It  is  saltd  that  the  statute  does 
not  apply  to  an  objection  apparent  on  the  rate  itself.  In- 
quiring may  mean  a  different  thing  from  examining,  and  if 
the  legislature,  in  using  both  these  words,  can  be  understood 
to  have  used  them  in  a  different  sense,  we  are  bound  to 
give  effect  to  that  intention.  Discussing  is  an  examina- 
tion.   The  discussing  a  question  may  be  fairly  considered 

• 

as  examining  into  a  question.     It  would  be  inconvenient  if 
you  were  at  liberty  to  depart  from  the  defect  pointed  out  in 
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the  notice,  and  to  go  into  what  would  be  merely  a  ground 
for  quashing.  This  rate  is  said  to  be  illegal ;  but  that  is 
not  a  proper  term.  It  is  liable  to  be  quashed,  but  if  no 
objection  is  taken,  such  a  rate  is  legal  and  good.  If  a 
warrant  of  distress  were  issued  against  a  party  so  rated, 
and  who  had  neglected  to  appeal,  it  would  be  no  answer  to 
such  distress,  that  the  property  was  not  set  forth  in  the 
rate.  The  party  should  have  appealed,  for  the  rate  is  not 
bad,  though  liable  to  be  quashed.  In  the  case  of  Rex  v. 
Aire  and  Calder  Navigation,  the  objection  was  specifically 
pointed  out  in  the  notice  of  appeal. 

HoLROTD,  J. — ^The  court  of  quarter  sessions  have  no 
jurisdiction  without  a  notice  of  appeal,  or  over  any  thing 
which  is  not  comprised  in  the  notice,  except  when,  in  fur- 
therance of  the  5th  section  of  41  Geo,  3.  cap.  23,  they  hear 
and  decide  by  consent  of  parties,  upon  grounds  of  ap<- 
peal  not  stated,  or  mistated,  in  such  notice.  The  statute 
says  '*  the  causes  of  appeal  shall  be  stated."  There  the 
words  are  directory;  but  the  statute  is  not  merely  directory, 
for  it  goes  on  to  say  that  the  Court  shall  not  examine  or 
inquire  into  any  other  cause  or  ground  of  appeal.  I  con- 
strue these  words  with  reference  to  the  preamble,  which 
states  ''  that  the  quashing  or  setting  aside  of  rates  or  assess- 
ments made  for  the  relief  of  the  poor  is  attended  with  great 
inconvenience,  and  it  hath  happened  in  consequence  of  the 
rate  or  assessment  being  quashed  or  set  aside  on  a  notice 
of  appeal  against  the  whole  rate  being  given,  the  church- 
wardens and  overseers  of  the  poor  have  not  had  any  money 
in  hand  for  the  relief  and  maintenance  of  the  poor."  We 
ought  to  give  the  statute  such  a  construction  as  will  fairly 
meet  the  object  of  the  legislature,  and  prevent  the  inconve- 
nience intended  to  be  remedied. 


LiTTLEDALE,  J. —  I  am  entirely  of  the  same  opinion. 
By  the  statute  of  Elizabeth  the  rate  was  to  be  made  on 
particular  parties  for  the  purpose  of  rabing  money  for  the 
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relief  of  the  poor.  The  principal  object  of  that  statute  ]828. 
was  to  say  how  much  should  be  raised,  aud  upou  whom. 
The  rate  ought  to  go  on  and  specify  in  respect  of  what 
property  the  assessment  was  made,  in  order  that  it.  may  be  Bromyard. 
seen  that  all  ratable  property  is  assessed,  and  that  persons 
are  not  rated  for  property  which  they  do  not  occupy.  A 
third  object  ts,  to  see  whether  the  property  rated  is  of  such 
a  nature  as  to  be  the  proper  subject  of  a  rate.  If  the  pro- 
perty is  not  stated  the  rate  is  defective  and  informal.  This 
18  the  proper  subject  of  an  appeal.  Then  comes  the  act 
requiring  that  the  Court  shall  not  examine  or  inquire  into 
matters  not  stated  in  the  notice.  If  it  is  mentioned,  they 
are  bound  to  inquire.  It  has  been  said  that  the  Court  is 
bound  to  inquire  ex  officio.  I  do  not  see  what  authority 
they  have  to  inquire,  or  why  they  are  so  bound.  The  first 
object  of  an  appeal  is  to  see  that  the  party  is  not  over-rated, 
the  second  that  all  persons  are  included.  If  persons  are 
satisfied,  what  right  have  the  justices  to  interfere?  Some 
townships  arc  so  small  that  parties  may  not  wish  to  be  in- 
formed in  respect  of  what  property  the  assessment  is  made. 
It  is  said  that  the  words  *'  examination  and  inquiry  *'  refer 
to  something  which  is  to  be  ascertained  by  extrinsic  evi- 
dence. The  statute  of  Elizabeth  (a),  which  creates  the 
Court  of  Exchequer  Chamber  for  redressing  errors  in  the 
King's  Bench,  and  that  of  Edw,  3.  {h)  for  errors  in  the  Ex- 
chequer, both  use  the  word  "  examination*'  in  the  sense  of 
inspection  of  the  record ;  for  though  it  may  apply  to  error 
in  fact  (c),  it  would  generally  mean  error  in  law. 

Rule  absolute. 

(a)  27  Eliz.  cap.  8.  held  that  errors  in  fact  must  be 

(6)  31  Edw.3.  Stat.  1.  cap.  12.  submitted  in  the  first  instance  to 

(c)  Errors  in  fact  are  examinable  the  same  Court,   Roe  v.  MorCy  Z 

in  the  same  court  in  which  ttie  er-  Com.  Rep.  597.   Errors  in  fact  are 

roneousjudgment  was  pronounced,  therefore  cognizable  in  the  Court 

as  they  do  not  arise  from  any  de-  of  Exchequer  Chamber  only  where, 

fault  of  the  Court ;  and  it  has  been  upon  a  writ  of  error  brought  in  tlie 
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Justice  applied  to  the  Court  to  direct  continuances  to  be 
entered,  in  order  that  this  appeal  might  be  reheard. 

Bayley,  J. — We  make  the  rule   absolute.     You  can 
appeal  against  any  other  rate. 


Coart  of  King's  Bench  to  revoke  a 
judgment  for  an  error  in  fact,  that 
Court  has  pronounced  a  judgment 


of  affiimance,  or   of  revoaUkmf 
which  is  erroneous  in  law. 


An  indenture 
of  appren- 
ticeship of  an 
infant  pauper 
sanctioned  by 
the  overseen 
and  magis- 
trates acting 
bond  fide,is  not 
avoided  by  its 
having  been 
fraudulently 
contrived  oe- 
tween  the  pa- 
rent and  no- 
minal master, 
for  the  purpose 
of  obtaining  a 
premium  from 
the  parish  and 
keeping  such 
infant  at 
home. 


The  Kino  v.  The  Inhabitants  of  Great  Shbepy. 

Under  an  order  of  the  date  of  5th  May,  1827,  made  by 
the  Rev.  Thomas  Fawcett  and  William  Crawley  Brant,  two 
Justices  for  Oxfordshire,  Edward  Burton  and  Mary  his 
wife,  and  their  four  children,  were  removed  from  Great 
Barford,  Oxfordshire,  to  Great  Sheepy,  in  Leicestershire, 
as  the  place  of  their  legal  settlement,  and  on  an  appeal 
against  it  at  the  Midsummer  Sessions,  1827,  for  Oxford- 
shire, the  Court  confirmed  the  order  of  removal,  subject 
to  the  opinion  of  this  Court  upon  the  following  case  : — 

The  pauper  was  bound  apprentice  by  the  churchwardens 
and  overseers  of  Great  Sheepy  by  a  parish  indenture  of 
the  28th  day  of  April,  1807,  (the  said  pauper  being  then  a 
poor  child  of  the  said  parish,  aged  seven  years,  or  there- 
abouts), to  George  Wilkins,  of  Deddington,  in  the  county 
of  Oxford,  butcher,  with  him  to  dwell  and  serve  from  the 
day  of  the  date  of  the  said  indenture  until  the  apprentice 
should  accomplish  his  full  age  of  twenty-one  years.  The 
said  parish  indenture  was  in  the  usual  form,  and  was  duly 
executed  by  all  the  parties  thereto,  and  in  the  margin 
thereof  the  magistrates  duly  signified  their  consent.  The 
father  of  the  pauper,  whose  last  place  of  settlement  was  at 
Great  Sheepy,  had  died  four  or  five  years  before  the  date 
of  the  indenture,  and  thereupon  his  widow  had  gone,  to 
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reside  with  her  father,  Geofge  WUhins,  at  Deddington,  the  1828. 
parish  of  Great  Sheepy  relieving  the  widow  till  the  pauper 

was  seven  years  old.     The  parish  then  proposed  to  the  "     v, 

mother  to  put  the  pauper  out  apprentice  to  Measham  cot-  Great 

dHEEP 1 • 

ton  works,  and  told  her  they  should  no  longer  relieve  her 
unless  the  pauper  was  apprenticed.  Upon  this  the  mother 
requested  the  officers  to  bind  the  pauper  to  her  father, 
George  fVilkins,  in  order  that  the  boy  might  not  be  removed 
from  her.  The  parish  officers  consulted  their  rector  (who 
was  himself  a  magistrate)  as  to  the  propriety  of  acceding  to 
this  request,  and  having  received  his  sanction,  they  and  the 
mother,  and  Wilkins  met  together,  and  went  before  the  jus- 
tices without  the  pauper,  for  the  purpose  of  binding  him. 
The  justices  allowed  the  binding,  and  the  indenture  was 
executed  by  all  parties,  and  a  premium  of  6/.  was  paid  to 
Wilkins  by  the  parish  officers.  There  was  nothing  in  the 
appearance  of  Wilkim  to  excite  any  suspicion  that  he  was 
an  improper  person,  and  there  was  not  any  fraud  or  coUut* 
sion  on  the  part  of  the  magistrates,  or  of  the  parish  officers 
of  the  appellant  parish.  The  pauper  continued  to  dwell 
with  Wilkins  in  the  parish  of  Deddington  after  the  execu- 
tion of  the  indenture,  running  on  errands,  and  doing  what- 
ever he  was  bidden  to  do,  till  after  he  was  nine  years  of  age, 
when  he  left  his  grandfather,  and  never  afterwards  returned 
to  him ;  but  after  the  binding  he  continued  to  go  to  school 
by  day  as  he  had  gone  before,  except  in  the  holidays,  and 
he  never  was  informed,  nor  did  he  know  that  he  had  been 
bound  apprentice,  neither  did  he  receive  any  instruction  in 
the  trade  of  a  butcher ;  and  although  George  Wilkins,  the 
master,  had  been  a  butcher,  it  did  not  appear  that  he  ever 
killed  meat  after  the  binding,  and  he  was  a  man  of  needy 
circumstances.  Upon  the  above  facts  the  sessions  founded 
their  judgment  that  the  mother  of  the  pauper  and  the 
grandfather  had  colluded  together  and  fraudulently  imposed 
the  grandfather  upon  the  parish  of  Great  Sheepy  as  a  pro- 
per master  for  the  child,  and  on  the  ground  of  this  fraud 
alone  held  that  no  settlement  was  gained  under  the  indeu- 
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ture,  though  they  acquitted  the  parish   officers  of  Great 
The  Kino     Sheepy  of  all  participation  in  the  frauds  and  found  that 
^  ^'  they  had  acted  bona  fide  in  the  matter. 

SuEEPr. 

Cro$s  and  Abbott^  in  support  of  the  order  of  sessions. 

There  was  no  inhabitancy  in  the  respondent  parish.  [Lord 
Tenterden,  C.J.  It  is  not  put  upon  that  ground,  but  on 
fraud  alone.  Are  there  sufficient  facts  to  find  fraud,  and  if 
there  was  fraud,  does  that  justify  the  avoiding  the  inden- 
ture ?]  It  is  found  that  the  parties  fraudulently  imposed 
upon  the  magistrates.  Great  Sheepy  is  sixty  miles  from 
Deddington.  This  being  a  compulsory  binding  under  the 
statute  of  Elizabeth,  a  concurrence  of  the  justices  was  ne- 
cessary. [Lord  Tenlerden,  C.  J.  There  are  many  butchers 
who  kill  no  cattle.  Bay  ley  ^  J.  What  instruction  could  be 
given  to  a  boy  seven  years  old  ?]  The  boy  was  not  himself 
aware  that  he  was  an  apprentice,  and  could  not  have  been 
punished  for  misconduct.  The  object  of  an  apprenticeship 
is  to  learn  a  trade.  Here  he  stays  at  home.  The  mother's 
object  was  to  have  the  child  with  her.  What  the  boy  did 
for  WiUdns  was  referable  to  his  character  of  grandfadier 
rather  than  to  that  of  master,  although  in  some  cases  it 
must  be  admitted  that  going  on  errands  has  been  held  a 
sufficient  service,  and  in  Rex  v.  Charles  (a),  the  residence  of 
an  apprentice  during  a  time  when  he  was  disabled  from 
performing  any  service  was  held  to  be  sufficient  to  confer 
a  settlement.  But  there  the  party  was  clearly  an  appren- 
tice. The  justices  have  expressly  found  (6)  that  the  binding 
was  fraudulent;  and  Great  Sheepy  ought  not  to  be  bur- 
thened  by  the  fraud  of  other  parties. 

Bligh,  contrd,  was  stopped  by  the  Court. 

(a)  Burr.  S.  C.  706.    And  see  4  T.  R.  473;  but  sec  Rex  v.  Ted- 
Bex  V.  SharringtoHy  2  Bott,  499.  ford,  2  Bott,  986;  Rex  v.  Haugk- 

(h)  As  to  the  conclusiveness  of  (on,  X  Stra.  83. 
«uch findings  see  Rex  v,IMmwmio, 


^ 
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Lord  Tenterden,  C.  J. — No  fraud  was  committed  by 
the  officers ;  they  were  imposed  upon  by  the  misrepresenta- 
tion of  others.  .    . 


The  KiKC 

V. 

Great 


Order  of  Sessions  quashed.  g      ^J 


The  King  v,  Thomas  Rogers  and  others. 

A  ROAD  in  the  parish  of  Stoke  Prior,  in  the  county  of  An  order  for 
Worcester,  was  stopped  up  by  the  following  order: — *' We,  road,  reciting 
the  undersigned,  the  Right  Hon.  and  Rev.  Walter  Hutch-  "that  the jns- 
inson  Lord  Aston,  and  the  Rev.  William  Vernon,  Clerks,  upon  their 
two  of  his  Majesty's  justices  of  the  peace,  acting  in  and  I'thMwIi^rcrf 

for  the  middle  division  of  the  Hundred  of  Oswaldslow,  in  to  them,"  that 
m  r  117  •  1  •  III  the  road  is 

the  county  of  Worcester,  at  a  special  sessions,  holden  at  useless  and 

the  Cross  Inn,  in  the  parish  of  Stoke  Prior,  in  the  said  pnjiecessary, 

IS  bad. 
county,  on  this  present  7th  day  of  June,  1827,  having  upon 

view  found,  or  it  having  appeared  to  us,  that  part  of  a  public 

bridle  road  and  public  highway  in  the    parish  of  Stoke 

Prior,  in  the  said  county  of  Worcester,  commencing  at  or 

near  certain  buildings  in  the  occupation  of  William  Turner, 

called  Owlet's  Barn,  near  to  the  letter  C.  marked  on  to  the 

plan  hereunto  annexed,  and  extending  from  such  buildings 

across  the  bottom  of  a  certain  piece  or  parcel  of  pasture 

land,  called  the  Fore-ground,  belonging  to  Thomas  Collett, 

Esq.  Doctor  of  Medicine,  in  the  occupation  of  the  said 

William  Turner,  passing  the  letter  D.  in  the  said  plan,  and 

hence  througli  and  over  other  lands  belonging  to  the  said 

Thomas  Collett  to  the  letter  £.  on  such  plan,  and  thence 

through  another  piece  of  arable  land,  also  belonging  to  the 

said  Thomas  Collett,  in  the  occupation  of  the  said  William 

Turner,  called  the  Turnip- field,  to  the  point  F.  on  such 

plan,  and  thence  crossing  a  piece  of  meadow  land  also 

belonging  to  the  said  Thomas  Collett,  and  in  the  occupation 

of  the  said  William  Turner,  called  the  Far  Meadow,  to 

the   letters    F.  F.   on   such   plan,   of  the  length   of  811 

yards  or   thereabouts,   and   of  the  breadth  of  12  feet  or 

VOL.  If.  V 
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1838.        thereabouts,  is  a   useless    and  unnecessary  public  bridle 

^^      road  and  public  highway,  do  hereby  order  that  the  said  part 

V.  of  the  said  bridle  road  and  public  highway  heoccforth  be 

RooERs.      stopped  up ;  and  that  the  land  and  soil  thereof  shall  be 

sold  by  the  surveyors  of  the  highways  of  the  said  parish  of 

Stoke  Prior  to  the  said    Thomas  Col/ett,   if  he  shall   be 

willing  to  purchase  the  same,  if  not,  to  some  other  person 

or  persons  for  the  full  value  thereof,  in  pursuance  of  the 

statute  iu  that  case  made  and  provided.     Given  under  our 

hands  and  seals,  the  7th  day  of  June,  A.  D.  1827. 

Aston,  (l.  s.) 
W.Vernon,  (l. s.)** 
This  order  was  lodged  with  the  clerk  of  the  peace  for 
thq  county  of  Worcester,  at  the  July  sessions,  1827,  and 
was  then  confirmed  and  enrolled.  Notice  having  been 
given  in  November,  1827  to  the  justices  by  whom  the 
order  was  made,  of  the  intention  of  the  defendants  to  apply 
for  a  certiorari  to  remove  this  order,  in  Hilary  Term  the 
original  order,  and  the  order  of  sessions  made  in  confirma- 
tion thereof,  were  removed  accordingly  into  this  Court. 
A  rule  nisi  for  quashing  both  orders  for  the  insufficiency 
thereof  having  been  obtained, 

Taunton  and  Shutt  now  shewed  cause.  Two  objections  are 
taken  to  this  order.  First,  that  it  does  not  make  it  appear 
that  the  magistrates  acted  upon  their  own  view.  Secondly, 
that  it  does  not  make  it  appear  that  the  petty  sessions  were 
held  within  the  district  where  the  road  lies.  The  order  is  not 
so  formal  as  it  ought  to  have  been.  It  would  have  been  better 
not  to  have  put  it  in  the  alternative.  It  is  clear  what  the 
justices  meant  to  convey,  namely,  that  they  have  viewed  the 
road, otherwise  the  words,"  upon  view,"  would  not  have  been 
found  there.  The  word  ''  or''  appears  to  be  used  to  connect 
the  words  ''  found  and  appeared"  with  the  words  *'  upon 
view;"  merely  transposing  the  participle.  It  makes  no 
difference  whether  the  words  *'  upon  view"  precede  or  fol- 
low  the   participle.      The  words  may  be  thus  read : — 


Rogers. 
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^  Having  upon  view  founds  or  it  having  appeared  to  us         1828. 
upon  view  necessary,  &c."     It  is  not  necessary  that  the     rn^*^^^"^ 
order  should  follow,  verbatim,  the  words  of  the  act;  nor  9. 

need  it  use  words  with  the  strictness  of  a  pleader  setting 
out  the  tenor  of  a  libel.  The  distinction  between  orders 
and  convictions  is  well  known,  Rex\^  Middlehurst  {a);  and 
the  Court  will  make  every  reasonable  intendment  in  order 
to  support  the  former.  The  Court  will  not  intend  that  the 
magistrates  decided  upon  other  evidence  without  view* 
BuUer,  J.  says,  in  Rex  v.  Farringdon  (b\  '*  Every  thing  is 
to  be  intended  in  favour  of  an  order  of  justices.'*  So  again 
in  Rex  v.  Aire  and  Calder  Navigation  (c),  that  learned  judge 
says,  '*  The  distinction  between  orders  of  justices  and 
special  verdicts  has  been  long  established;  in  the  latter, 
where  it  concludes  generally,  the  whole  case  must  appear 
upon  the  record;  but  the  very  reverse  is  the  rule  which 
obtains  in  the  case  of  orders  of  justices ;  for  the  Court  will 
intend  every  thing  to  be  right  which  does  not  appear  to  be 
otherwise,  and  they  will  not  entertain  any  doubt  upon  a 
subject  upon  which  the  justices  did  not.*'  To  appear, 
means  to  be  evident  to  the  senses.  Upon  the  second  point 
it  was  contended,  that  the  word  **  limits,*'  in  13  Geo.  3,  c.  78, 
s.  61,  meant  those  large  districts,  in  respect  of  which  sepa- 
rate commissions  are  issued,  and  would  be  here  equivalent 
to  '^  county."  It  was  also  urged,  that  as  the  petty  sessions 
appear  on  the  face  of  the  order  to  have  been  held  within 
the  parish  of  Stoke  Prior,  where  the  road  lay,  the  Court 
would  not  intend  that  parts  of  the  parish  lay  within  different 
divisions;  and  8  £a8t>  399^  and  a  note  of  Sir  W.  D.  Evans, 
in  his  edition  of  the  Statutes,  vol.  vii.  p.  383,  were  referred 
to. 

Coltman  contrsi,  was  stopped  by  the  Court. 

Bayley,  J,-— rThi3  case  is  quite  clear.    The  effect  of  the 


(«)  1  Burr.  399. 

(c)  2  T.  R.  660 

{b)  2T.R.  471. 

fr 

v2 

The  King 

.r. 
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1828.  order  18  to  take  away  from  the  public  something  which  thej 
before  possessed.  The  magistrates  have  no  jurisdiction 
but  upon  view ;  that  must  appear  upon  the  face  of  the 
RoGEAs.  order;  but  here  they  do  not  say  that  they  act  upon  view. 
For  any  thing  that  appears,  the  justices  may  never  have  seen 
the  road.  Instead  of  using  the  language  of  the  statute,  or 
any  thing  equivalent,  tliey  say  they  have  done  that  or  some- 
thing  else. 

HoLRoYD,  J.  and  Littledale,  J.  concurred. 

Orders  quashed  («). 
(«)  And  see  Hex  v  Pain,  7  D.  &  R.  678 ;  Pairiy  expartc,  5  B.  &  C.  75 1. 


Atkinson   and   others,   Assignees  of  Sheddon,  a 
Bankrupt,  v.  Bell  and  others. 

To  sopport  an  ASSUMPSIT  for  goods  bargained  and  sold,  and  for  work, 
goods  bar-       labour,  and  materials.     Plea,  the  general  issue,  and  issue 

gained  and        thereon.     At  the  trial  before  Hullock,  B.,  at  the  Lancaster 

sold,  there 

inust  be  either  summer  assizes  1827  (a),  the  case  was  this: — The  plaintiffs 

an  actual  sale  ^g,.g  jj,g  assignees  of  the  bankrupt  Sheddou,  who  had  been 
ing  at  the  a  manufacturer  of  machinery  at  Preston,  in  Lancashire.  The 
contract  defendants  were  flax-spinners  at  Whitehaven,  in  Cumber- 

or  a  specific      Jaud,    In  November,  1825,  the  defendants,  through  the  me- 

appropriation      ,.  -     i^^r      r^ 

of  goods  after-  dium  of  a  Mr.  Kaj/e,  who  was  the  patentee  of  some  mi- 

^if'^'ht^^h"'"  P''^^^^  machinery  for  spinning  flax,  applied  to  Sheddon  to  ma- 
buyer,  nufacture  for  them  a  roving  frame  and  two  spinning  frames, 

actioif^Twork  "P^"  ^^^  "^^  construction.  The  roving  frame  was  com- 
and  labour,  pleted  and  delivered  to  the  defendants,  and  the  price  of  that 
the  work  is       being  paid  into  Court,  no  question  arose  upon  that.    The 

performed  spinning  frames  were  commenced  and  proceeded  with  under 
must  be  the 

property  of  the 

defendant.  (<0  Counsel   for   the    plaintiflfs,      the    defendants,    Brougham    and 

Cros*,  Serjt.,  and   ToniUnson;  for      Parke. 


EASTER  TERM,    IX  GEO.  IV.  293 

the  immediate  superintendence .  of  iCa^e,  who  from  time  to  1828. 
time  suggested  alterations  and  improvements,  which  were 
adopted  by  Sheddon^  and  communicated  to  the  defendants, 
who  made  no  objection  upon  the  subject.  These  altera- 
tions caused  very  considerable  delay,  and  the  frames  were 
not  eventually  completed  till  May,  1826,  when  they  were 
packed  up  ready  for  delivery,  and  a  letter  was  sent  to  the 
defendants  desiring  their  directions  as  to  the  mode  in  which 
they  should  be  forwarded.  The  defendants  then  refused 
to  receive  the  frames,  and  they  consequently  continued 
upon  SheddorCs  premises  until  the  following  December, 
when  they  were  accidentally  destroyed  by  fire.  Other 
frames  had,  in  the  interval  between  November,  1825,  and 
May,  1826,  been  made  by  Sheddon,  of  the  same  nature 
and  upon  the  same  principle,  for  other  parties,  and  delivered 
to  them.  Between  May  and  December,  1826,  Sheddon 
became  a  bankrupt.  Upon  this  evidence  two  objections 
were  taken  for  the  defendants :  first,  in  point  of  fact,  that 
an  unreasonable  delay  had  taken  place  in  executing  the 
order,  in  consequence  of  which  it  had  been  countermanded; 
and  secondly,  in  point  of  law,  that  as  the  declaration  was 
framed,  the  action  was  not  maintainable.  The  case  first 
went  to  the  jury  upon  the  questions  of  fact,  which  they 
decided  in  favour  of  the  plaintiffs,  and  it  was  then  arranged 
that  the  verdict  should  be  entered  for  the  plaintiffs,  with 
liberty  for  the  defendants  to  move  to  enter  a  nonsuit  upon 
the  point  of  law:  but  the  learned  judge  being  afterward^ 
pressed  by  the  defendants*  counsel,  nonsuited  the  plaintiffs, 
giving  them  liberty  to  move  to  enter  a  verdict  in  their 
favour. 

Cross,  Serjt.,  in  Michaelmas  term  last,  moved  accordingly, 
and  obtained  a  rule  nisi,  against  which. 

Brougham  and  Barke  shewed  cause.  The  nonsuit  was 
right.  No  action  is  maintainable,  under  the  circumstances 
of  this  case,  either  for  goods  bargained  and  sold,  or  for 
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1828.  Mrork,  labour  and  materials.  First,  in  order  to  maihtaib 
assumpsit  for  goods  bargained  and  sold,  there  must  be  a 
specific  bargain  for  specific  goods;  and  that  bargain  must 
have  been  so  far  acted  upon,  and  every  thing  to  be  done 
under  it  so  far  completed,  as  to  enable  the  purchaser  to 
maintain  trover  for  the  goods  upon  tendering  payment  of 
their  price.  Here,  there  was  no  such  bargain,  for  the  goods 
were  not  in  existence  when  the  bargain  was  made;  in  fact 
there  was  no  bargain;  there  was  merely  an  order  to  make 
certain  machines  in  a  certain  way.  The  particular  machines 
for  which  it  is  sought  to  charge  the  defendants  were  never 
sold  to  them,  nor  accepted  by  them,  nor  did  they  ever  even 
agree  that  they  should  be  appropriated  to  thenu  So  long 
as  there  is  any  uncertainty  as  to  the  goods,  the  contract  is 
executory ;  and  if  the  vendor  is  ready  to  deliver,  but  the 
purchaser  refuses  to  receive,  the  proper  remedy  is  an  action 
upon  the  executory  contract  for  such  refusal.  The  whole, 
then,  turns  upon  this  simple  question,  **  Did  the  property 
in  the  goods  pass  to  the  defendants?*'  If  not,  they  are  not 
linble  in  this  form  of  action.  Now,  there  are  four  modes  of 
trying  that  question.  The  goods  are  destroyed  by  fire: 
updn  whom  is  the  loss  to  fall,  the  vendor  or  the  purchaser? 
The  vendor  becomes  bankrupt:  can  his  assignees  claini  the 
goods  as  his  property,  or  is  the  purchaser  entitled  to  them 
as  his  property  against  the  assignees?  Suppose  Sheddon, 
the  vendor,  had  disposed  of  the  goods  to  some  third  person : 
Could  the  defendants  have  maintained  trover  for  them 
against  such  third  person?  Suppose  an  execution  had 
issued  against  the  defendants :  could  the  goods  have  been 
seized  as  their  property  under  the  execution  ?  The  result  of 
all  these  inquiries  is,  that  the  contract  remained  executory, 
and  that  the  property  in  the  goods  never  passed  to  the  de- 
fendants. Sheddon  viou\d  have  well  performed  his  part  of 
the  contract  by  making  and  delivering  to  the  defendants 
any  other  machines  of  the  same  species  and  quality.  The 
general  rule  undoubtedly  is,  that  a  bargain  and  sale  of 
goods  passes  the  property  in  th^m  to  the  purchaser ;  but 
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then  it  must  be  a  bargain  and  sale  of  specific  existing  18%. 
articles,  which  are  at  the  time  set  apart  for  and  appro-, 
priated  to  the  purchaser.  Where  the  bargain  is  for  articles 
not  in  existence,  or  not  seen  by  the  purchaser,  and  which, 
therefore,  cannot  be  so  set  apart  and  appropriated,  there 
if  the  vendor  afterwards  delivers,  pr  offers  to  deliver,  articles 
conformable  with  the  terms  of  the  bargain,  and  the  pur- 
chaser refuses  to  accept  them,  an  action  will  lie ;  but  it 
must  be  an  action  on  the  contract  for  not  accepting,  not 
an  action  of  indebitatus  assumpsit  for  goods  bargained  and 
sold,  because  though  there  was  a  bargain  to  support  the 
one,  there  was  no  sale  to  support  the  other.  This  distinc* 
tion  will  be  found  clearly  laid  down  in  many  decided  cases« 
In  Muckloto  V.  Mangles  (a),  it  was  held,  that  the  buyer  pf 
a  chattel  ordered  to  be  made  for  him,  acquires  no  property 
in  the  chattel  until  it  is  finished  and  delivered  to  him;  aqd, 
tlierefore,  before  then,  cannot  maintain  trover  for  it,  even 
though  he  has  paid  the  price  before  hand.  That  was  upoii 
the  principle  that  the  contract  was  executory.  In  Simmons 
V.  Swi/i  (b),  the  same  principle  was  clearly  and  emphati- 
cally laid  ^own.  Bayley,  J.  said,  **  Generally  speaking, 
where  there  is  a  bargain  made  for  the  purchase  of  goods, 
and  nothing  is  said  at  the  time  about  the  delivery  or  the 
time  of  payment,  the  property  in  them  vests  immediately, 
so  as  to  subject  the  buyer  to  all  future  risks,  provided 
nothing  remains  to  be  done  on  the  part  of  the  seller,  although, 
in  that  case,  the  buyer  will  not  be  entitled  to  take  away 
the  goods  without  payment  of  the  price.  If,  however,  any 
thing  remains  to  be  done  on  the  part  of  the  seller,  till  that 
act  is  done,  the  property  does  not  vest  in  the  buyer,  so  a^ 
to  subject  him  to  all  risks.  That  rule  is  settled  in  a  variety 
of  cases."  And  Holroyd,  J.  said,  '*  In  the  case  of  a  sale 
of  specific  goods  and  chattels,  where  the  quantity  is  ascer- 
tained or  designated,  it  may  be  taken  as  a  general  position, 
that  the  property  is  altered  by  the  sale,  notwithstanding  the 

(«)  1  Taunt.  318.  (A)  8  D.  &  R.  693;  5  B.  ic  C. 

857,  per  noinen  Simnums  v.  Smith, 
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vendor  is  not  bound  to  deliver  until  the  price  is  paid,  ex- 
cept where  there  is  a  stipulation  for  credit  or  payment  at  a 
future  time,  which  would  be  inconsistent  with  the  doctrine  of 
lien ;  but  in  a  case  like  the  present,  where  something  re- 
maim  to  he  done,  the  property  in  the  goods  does  not  pass  to 
the  veiidee,  but  continues  in  the  vendor,  and  at  his  risk/' 
Secondly,  this  action  cannot  be  maintained  upon  the  count 
for  work,  labour  and  materials.  To  sustain  that  count, 
the  work  and  labour  must  be  performed  upon  materials 
belonging  to  the  defendant;  here  the  materials  upon  which 
the  work  and  labour  were  performed  always  belonged  to 
Sheddon,  The  case  of  Towers  v.  Osborne  {a)  seems  opposed 
to  this  argument,  where  Pratt,  C.  J.  ruled  that  an  action 
would  lie  for  the  value  of  a  chariot,  which  the  defendant 
bespoke  and  afterwards  refused  to  take,  though  there  was 
no  written  memorandum  of  the  bargain  and  no  earnest; 
being  of  opinion,  that  the  case  was  not  within  the  statute 
of  frauds,  which  related  only  to  contracts  for  actual  sales, 
and  not  to  executory  contracts.  But  the  authority  of  that 
tase  has  been  much  doubted;  and  in  Garbutt  v.  Watson  (b) 
Abbott,  C.  J.  referring  to  it  said,  "  that  undoubtedly  is  an 
extreme  case,  and  goes  to  the  utmost  verge  of  the  statute." 
A  tailor  who  makes  a  coat  for  another,  from  cloth  furnished 
by  himself,  cannot  maintain  an  action  for  work  and  labour, 
if  that  other  refuse  to  accept  the  coat  when  made,  or  if  the 
coat  be  accidentally  destroyed  in  making.  The  cause  of 
action  does  not  arise  until  the  work  and  labour  is  finished, 
and  the  materials  delivered;  and  that  is  a  fatal  objection  to 
this  action,  whether  the  materials  must  belong  to  the  pur- 
chaser or  not.  Besides,  here,  there  was  no  contract  for 
work  and  labour  at  all;  it  was  a  contract  of  sale,  if  it  was 
any  thing,  and  ought  to  have  been  so  declared  upon.  They 
cited  upon  this  point,  Hagedon  v.  Laing  (c),  Garbutt  v. 
Watson  (J),  and  Thompson  v.  Macirone  (e). 

(fl)  1  Stra.  506.  (c)  1  Marsh.  514;  5.C.  not  5.  P. 

(6)  5  B.&A.  613;    1  D.  &R.      C  Taunt.  162. 
319.  (</)5B.&A.613;  lD.&tt.219. 

(c)4D.  &R.619;  3B.&C.  I. 


EASTER  TERM>  IX  GEO.  IV. 

Cross,  Serjt.,  and  Tomlinson,  contr^.     If  there  was  a  spe- 
cific appropriation  of  the  goods  to  the  defendants  after  they 
were  finished,  that  will  be  sufficient  to  support  each  of  the 
counts  in  this  declaration;  and  it  is  submitted  that  there 
was  such  an  appropriation.     Kaye  was  the  authorized  agent 
of  the  defendants.     He  had  full  power  to  act  as  and  for  his 
principals  throughout  the  whole  transaction,  and  he  did 
so;  an  appropriation  by  him^  therefore^  was  an  appropria- 
tion by  the  defendants.     Kaj/e  from  time  to  time  suggested 
alterations  and  improvements  in  the  machines,  during  the 
progress  of  their  manufacture;  and  those  alterations  and 
improvements  were  adopted  by  Sheddon  and  applied  to  the 
machines^  and  were  made  known  to  the  defendants  as  the 
cause  of  delay  in  their  completion,  and  not  objected  to  by 
them.     Such  acts  amounted  to  a  selection  and  adoption  of 
these  identical  machines  for  the  defendants,  and  as  their 
property ;  and  then  the  transaction  assumed  the  shape  of 
an  actual  purchase  and  sale  of  specific  goods,  with  direc- 
tions  from  the  purchaser  to  the  vendor  to  effect  some 
alterations  and  improvements  in  them.     The  cases  cited  on 
the  other  side  do  not  militate  against  this  line  of  argument. 
With  respect  to  Simmons  v.  Swift,  and  Thompson  v.  Maci" 
rone,  they  may  be  dismissed  with  the  single  observation 
that  they  were  actions  for  goods  sold  and  delivered,  and 
that  they  have,  therefore,  really  no  bearing  upon  the  pre- 
sent case,  in  which  it  is  not  pretended  that  there  was  any 
delivery  of  the  machines.     The  extent  of  the  decision  in 
Mucklow  V.  Mangles  seems  to  have  been  somewhat  quali- 
fied by  the  judgment  of  this  Court  in  Woods  v.  Russell  {a). 
Now  the  latter  case  in  principle  governs  the  present,  for 
though  not  strictly  analogous,  they  both  involve  and  illus- 
trate the  same  principle,  namely,  that  any  specific  appro- 
priation of  the  goods  by  and  to  the  purchaser,  vests  the 
property  eo  instanti  in  him.     Kaye^s  interposition,  as  the 
agent  of  the  defendants,  forms  an  answer  to  all  the  argu- 
ments on  the  other  side.     It  is  said,  Sheddon  might  have 

(a)  5  B.  &  A.  942;   1  D.  &  R.  587. 
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1828.  disposed  of  these  machines  to  third  persons,  and  have 
appropriated  others  to  the  defendants.  How  could  he  do 
so,  when  these  very  machines  were  undergoing  alterations^ 
at  the  suggestion  and  under  the  superintendence  of  Kaye? 
Again,  it  is  said  the  machines  were  the  property  of  Sheddon^ 
and  might  have  been  taken  by  the  sheriff  under  an  execu- 
tion, or  by  his  assignees  under  a  commission  of  bankruptcy 
against  him.  But  as  Sheddon  himself  could  not  have  sold 
tbem  without  the  concurrence  of  Kai/e,  so,  being  protected 
by  the  patent,  neither  an  execution  nor  a  commissioa  could 
have  taken  them  without  his  concurrence  also.  Being 
articles  manufactured  under  the  privileges  of  a  patent  be- 
longing to  Kaye,  Sheddon,  under  any  circumstances,  could 
have  had  but  a  very  qualified  property  in  these  machines ; 
and  a  much  slighter  act  of  selection  and  appropriation  on 
the  part  of  Kaye  would  suffice  to  vest  the  property  in  them 
in  his  principals,  than  in  cases  of  goods  of  an  ordinary 
nature.  Now  in  Rhode  v.  ThtoaUes(a),  the  mere  selection 
of  the  goods  by  the  seller,  and  appropriation  of  them  by 
bim  to  the  buyer,  was  held  to  pass  the  property,  and  to 
support  an  action  for  goods  bargained  and  sold.  iBayley^ 
J.  Yes,  because  that  selection  and  appropriation  were 
known  to  the  buyer,  and  assented  to  by  him.  But,  even 
assuming  such  an  appropriation  here  by  Sheddon,  what 
evidence  is  there  that  the  defendants  ever  assented  to  it  ? 
That  is  the  difficulty  in  this  case.]  Then,  secondly,  there 
is  another  view  of  the  case  in  which  the  count  for  work 
and  labour  seems  sustainable.  Where  a  chattel  is  ordered, 
which  but  for  that  order  would  never  have  been  in  exist- 
ence at  all,  the  mere  order  is  per  se  an  appropriation  of  the 
chattel  to  and  by,  and  vests  the  property  in  it  in,  the 
orderer;  and,  when  the  chattel  is  completed,  the  manufac- 
turer has  a  right  to  sue  the  orderer  for  work  and  labour 
and  materials.  Menetone  v.  Athawuiff),  where  it  was  held, 
that  an  action  lay  by  a  shipwri^ir  for  work  and  labour 
done,  and  materials  furnished,  in  repairing  a  ship,  though 

{a)  6  B.  &  C.  388.  (6)  3  Burr.  1592. 
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buitied  in  dock  before  the  repairs  were  complete,  and  Towers  18^8. 
V.  Osborne,  already  cited,  and  ia  reference  to  which,  Law^ 
rente,  J.,  said,  in  Cooper  \.  E(ston(ju),  "  the  case,  when 
truly  considered,  was  not  a  contract  for  the  purchase  of 
goods,  but  for  the  making  of  something  which  had  not  any 
existence  at  the  time;"  and  Grose,  J.,  (6)  '*  the  case  went 
upon  the  general  principle,  that  executory  contracts  were 
not  within  the  meaning  of  the  statute"  (of  frauds).  If  by 
that  were  meant  contracts  for  the  sale  of  goods  to  be  exe^ 
cuted  on  a  future  day,  such  a  construction  would  be  a 
repeal  of  the  act;  but  if  it  only  meant  such  contracts  as 
were  incapable  of  being  executed  at  the  time,  then  the 
decision  was  right ;  and  such  was  the  case  then  in  judg* 
ment.  Again,  in  Garbutt  v.  Watson,  Abbott,  C.  J.,  allude 
ing  to  that  case,  said, ''  that  was  the  case  of  a  person  order* 
ing  a  chariot  to  be  made  for  him,  and  but  for  that  order  it 
might  never  have  been  made.  It  did  not  exist  at  the  time 
the  order  was  given,  and  but  for  the  order  it  might  never 
have  existed;"  and  he  appears  to  have  relied  upon  that  as 
distinguishing  that  case  from  cases  of  general  sales.  That 
case,  therefore,  though  it  may  be  an  extreme  one,  has  cer- 
tainly never  been  overruled.  If  the  work  and  labour  must 
be  performed  on  the  materials  of  the  defendant,  in  order  to 
support  the  action,  it  was  so  here;  for  the  patent  and 
invention  of  the  machines  existed  as  the  property  of  Kaye, 
and  therefore  of  his  principals  the  defendants,  and  was 
merely  worked  into  perfect  shape  by  the  labour  of  Sheddorn, 

Bayley,  J. — Upon  the  facts  proved  in  this  case  I  ain 
of  opinion,  that  if  the  plaintiffs  had  declared  against  the 
defendants  for  a  breach  of  contract  in  not  accepting  the 
goods,  they  might  have  recovered;  and  that  upon  payment 
of  costs  they  ought  to  be  permitted  to  add  such  a  count  to 
their  declaration,  and  to  have  a  new  trial.  But,  framed  as 
their  declaration  at  present  is,  containing  only  counts  for 
goods  bargained  and  sold,  and  for  work,  labour,  and  male* 

(a)  7  T.  R.  17.  (h)  Id,  16. 


Atki^on 

V. 
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1828.  rials^  I  think,  upon  the  evidence  in  the  case,  that  the  pro- 
perty in  the  goods  never  vested  in  the  defendants,  so  as  to 
cast  upon  them  the  burthen  of  bearing  the  loss  of  the 

Bell.  goods,  and  to  entitle  the  plaintiffs  to  recover  the  value. 
Where  goods  are  destroyed  by  fire,  the  loss  must  fall  upon 
the  party  in  whom  the  property  in  such  goods  is  vested  at 
the  time  of  the  accident:  if  the  property  in  the  goods  has 
been  transferred  to  the  party  by  whom  they  were  ordered, 
and  for  whom  they  were  made,  the  loss  must  fall  on  him; 
if  not,  it  must  fall  on  the  maker.  It  has  been  very  power- 
fully argued  by  Mr.  Tomlinson,  that  in  this  case  there  was 
such  a  specific  appropriation  of  the  goods  to  the  defend- 
ants as  sufficed  to  vest  the  property  in  them ;  but  I  am  not 
convinced  by  his  reasoning  upon  the  subject.  While  goods 
that  have  been  ordered  by  a  particular  individual  are  in  a 
course  of  manufacture,  the  materials  remain  the  property 
of  the  manufacturer;  no  title  to  them  vests  in  the  buyer, 
until  the  goods  are  completed.  Even  when  they  are  com- 
pleted, the  manufacturer  may,  at  the  peril  of  an  action, 
deliver  them  to  a  third  person.  In  some  cases  he  may  be 
justified  in  so  doing.  Suppose  he  manufactures  goods 
pursuant  to  order,  which  are  to  be  paid  for  at  a  certain 
credit  from  their  completion,  and  when  the  goods  are 
completed,  and  before  they  are  delivered,  he  has  reason 
to  doubt  the  solvency  of  the  orderer:  in  such  a  case,  I  ap- 
prehend, he  would  be  clearly  entitled  to  sell  and  deliver 
the  goods  to  a  third  person,  and  would  be  capable  of  con- 
ferring upon  the  new  vendee  a  perfect  title  to  the  posses- 
sion of  them.  It  was  in  evidence,  that  while  these  machines 
were  in  a  course  of  manufacture,  they  were  from  time  to 
time  seen  by  Kaj/Cj  the  defendant's  agent ;  but  that  does 
not  appear  to  me  to  vary  the  case.  Neither  do  I  feel  my 
raind  at  all  seriously  impressed  by  the  argument  that  the 
machines  were  manufactured  under  a  patent ;  because  it  is 
conceded  that,  with  Kaye^s  concurrence,  they  might  have 
been  sold  to  any  other  person.  I  think  the  case  of  Woods 
V.  Russell,  which  was  much  relied  on  for  the  plaintiffs,  is  a 


EASTER  TERM,  IX  GEO.  IV.  30l 

very  different  case  from  this.     There  the  price  of  the  ship         1828. 
was  to  be  paid  by  four  instalments,  two  to  be  paid  in  the 
progress  of  the  work,  and  the  other  two  when  the  ship  was 
launched.     The  ground  of  the  decision  there  was,  that  the 
first  two  instalments  had  been  actually  paid;  and  any  other 
decision  would  have  been  most  unjust;  because  the  buyer 
having  paid  his  money,  the  ship,  pro  tanto,  became  his 
property ;  and  the  case  was  in  effiect  a  purchase  of  the 
materials  of  the  ship,  and  a  part  payment  of  the  price  for 
them,  by  which  the  property  in  them  clearly  passed  to  the 
purchaser.     Suppose,  in  the  present  case,  that  an  execu- 
tion had  issued  against  the  goods  of  Sheddon,  could  these 
machines  have  been  seized  under  it  or  not  ?     I  have  no 
doubt  that  they  might,  for  I  think  they  always  continued 
to  be  Sheddon's  property.     No  doubt  they  were  intended 
for  the  defendants,  and  were  in  Sheddonh  mind  specifically 
appropriated   to   them ;  but  they   never  assented  to  that 
appropriation,  and  till  they  did,  it  could  not  make  the  goods 
their  property.     If  there  had  been  such  an  assent,  the  case 
of  Rhode  v.  Thwaites  v/omXA  have  applied;   but  in  that 
respect  the  cases  diffier.     It  was  contended,  that  in  an  early 
stage  of  the  transaction,  Kaye,  by  his  conduct,  had  signified 
the  assent  of  the  defendants  to  the  appropriation ;  but  I 
do  not  think  his  acts  amounted  to  that,  nor,  if  they   had, 
would  they,  in  my  opinion,  have  been  binding  on  the  de- 
fendants.    For  these  reasons   I  am  of  opinion   that  the 
count  for  goods  bargained  and  sold  cannot  be  sustained. 
Then  do  the  plaintiff's  stand  in  any  better  situation  on'their 
count  for  work,  labour,  and  materials  ?     I  think  not.     In 
order  to  sustain  that  action,  the  materials  upon  which  the 
work  and  labour  are  performed  must  be  the  property  of 
the  employer.     If  a  man,  by  ujy  order,  works  on  my  land, 
or  my  house,  or  my  furniture,  it  is  my  work,  and  I  am  at 
once  liable  to  pay  for  it.     But  here  Sheddon  was  working 
upon  his  own  materials,  and  the  contract  between  him  and 
the  defendants  was  properly  a  contract  for  the  sale  of 
goods,  and  not  for  work  and  labour.     In  a  contract  for 
work  and  labour,  the  right  of  action  does  not  accrue  until 
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1898.  the  work  is  finished,  and  then  the  claim  would  properly  be 
for  goods  sold  and  delivered.  The  present  action,  then,  is 
not  maintainable,  but,  upon  the  terips  already  mentioned, 
the  plaintiffs  may  add  a  count  for  goods  sold  and  delivered 
to  their  declaration,  and  proceed  to  a  new  trial.  I  would 
add,  that  this  permission  to  amend  is  granted  solely  on 
account  of  the  hardship  of  the  case,  and  must  not  be  drawn 
into  a  precedent. 

HoLROYD,  J. — I  think  the  plaintiffs  would  have  been 
-entitled  to  a  verdict,  if  their  declaration  had  contained  a 
count  for  not  accepting  the  machinery.  I  have  entertained 
considerable  doubt  whether  the  present  action  is  not  main- 
tainable upon  the  count  for  goods  bargained  and  sold. 
Upon  deliberation,  hawever,  I  incline  to  think  it  is  not; 
because  the  appropriation  of  the  goods  by  Sheddon  to  the 
defendants  never  having  been  assented  to  by  them,  was  not 
such  an  appropriation  as  would  by  law  vest  the  property  in 
the  goods  in  them.  £  also  doubted  for  some  time  whether, 
as  the  machines  were  ordered  by  the  defendants,  the  work 
performed  upon  them  was  not  work  and  labour  done  for 
them,  so  as  to  sustain  the  second  count  in  the  declaration. 
But  I  am  now  satisfied  that  as  the  materials  were  found  by 
Sheddon,  and  were  originally  his  property,  they  continued 
to  be  so  until  the  work  should  be  entirely  finished,  and  the 
goods  delivered  to  the  defendants.  Upon  both  points, 
•therefore,  I  concur  in  thinking  that  the  present  action  can- 
not be  sustained. 

LiTTLEDALE,  J. — In  Order  to  support  an  action  for 
goods  bargained  and  sold,  there  must  be  an  actual  sale ; 
and  in  order  to  support  an  averment  of  an  actual  sale,  there 
must  be  proof  of  the  buyer's  assent  to  take  the  particular 
goods  alleged  to  have  been  sold  to  him.  There  was  no 
proof  of  any  such  assent  here,  and  upon  that  short  ground 
I  think  the  count  for  goods  bargained  and  sold  cannot  be 
sustained.  To  sustain  that  count,  it  must  appear  that  the 
property  passed  to  the  buyer,  which  it  never  did  here. 
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Sheddon  might  have  sold  those  particular  machines  to  a  1BS8. 
third  person,  and  the  defendants  could  not  have  maintained 
an  action  of  trover  against  such  third  person  for  refusing 
Xo  deliver  them  up.  Sheddon  might  have  delivered  any 
.other  machines,  if  equally  good  and  conformable  to  order, 
to  the  defendants,  as  well  as  these ;  and  that  would  have 
been  a  good  performance  of  his  contract.  These  machines 
would  have  been  liable  under  an  execution  or  a  commission 
of  bankruptcy  against  Sheddon,  and  the  loss  would  have 
fallen  upon  him  if  they  had  been  burned.  With  respect  to 
the  other  count,  the  materials  were  found,  and  the  work 
and  labour  bestowed  upon  them,  by  Sheddon,  for  the  pur- 
pose of  ultimately,  and  at  some  future  time,  effecting  a 
sale;  therefore  that  count  cannot  be  supported.  The 
materials  were  never  the  property  of  the  defendants,  for 
the  work  to  be  performed  upon  them  was  never  complete. 
The  contract  was  executory,  not  executed,  and  no  right  of 
action  had  arisen  out  of  it. 

Rule  absolute,  on  the  terms  suggested  by  Bayley,  J.  {a) 

(a)  See  Manning's  N.  P.  Digest,  2d  edition,  369,  370,  and  the  notes 
there. 


Thomas  Royse  Morgell,  and  Lady  Mary  his  Wife,  v. 

Paul. 

Assumpsit  for  the  use  and  occupation  of  a  farm;  for  No  tenancy 
J  ..-  It  i.  1111  can  be  impUed 

damages  arising  from  breaches  of  good  husbandry,  non-  under  a  party 

repairs,  and  dilapidations,  and  various  acts  of  alleged  mis-  who  has  not 
conduct;  for  880/.,  arrears  of  rent  due  11th  October,  1822;  estate, 
and  for  2,280/.,  arrears  of  rent  from  11th  October,  1822,  geilSln  tl^ilt 
to   11th  October,   1825.     Plea,  non  assumpsit ;  and  issue  for  B.  and  C., 
thereon  (a).    At  the  trial  before  Alexander,  C.  B.,  at  the  c? can  main- 
Norfolk  summer  assizes,  1827,  the  case  was  this: — The  tain  use  and 

occupation, 

(a)  The  declaration  contained      these  plaintiffs  to  bring  the  action,  ^^' '"  ■'i^.o^'^ 

many  verj^  special  counts,  but  as      wholly  independently  of  the  form  ^^^  te^nt 

the  single  point  decided  by  the      of  the  action,  it  is  not  deemed  as  principal. 

Court  turned  opon  the  ri^t  of     necessary  to  set  them  forth.  treating  A.  as 

his  agent. 
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of  99  years,  if  the  tenant  for  life  should  so  long  live,  upon 
trust  to  raise  and  pay  the  wife  '300/.  a  year  during  the  joint 
lives  of  the  husband  and  wife;  and  the  tenant  for  life  under 
the  power  contained  in  the  will,  limited,  appointed,  and 
assured  the  premises  after  his  death  to  his  wife  for  life, 
subject  to  the  terms  of  99  years  and  500  years,  and  to  the 
leasing  power  contained  in  the  will.  The  tenant  for  life, 
Charles  Balder s,  continued  in  possession  of  the  premises 
until  the  year  1813,  when  the  defendant  went  into  posses- 
sion of  them  under  an  agreement  for  a  lease  made  between 
them  for  a  term  of  II  years.  In  February,  1814,  the  de- 
fendant executed  an  attornment  of  tenancy  to  the  trustees 
under  the  marriage  settlement,  and  continued  from  that 
time  to  pay  the  rent  to  them.  Certain  annuity  creditors  of 
the  tenant  for  life  applied  to  the  defendant  to  pay  the  rent 
to  them,  and  instituted  a  suit  in  Chancery  against  the  trus- 
tees under  the  marriage  settlement  for  that  purpose,  who 
thereupon  gave  the  defendant  a  bond  of  indemnity,  and  he 
still  continued  to  pay  the  rent  to  them.  The  tenant  for 
life  died  in  November  1819>  when  his  widow,  the  plaintiff. 
Lady  Mart/,  became  seised  of  the  legal  estate  for  her  life, 
but  she  never  received  any  rent  from  the  defendant,  or  in 
any  way  interfered  in  the  management  of  the  premises. 
In  October,  182(2,  the  defendant  becoming  in  arrear  with 
his  rent,  the  trustees  under  the  marriage  settlement  dis- 
trained upon  the  premises ;  upon  which  an  agreement 
was  entered  into  between  those  parties,  that  a  sum  of 
1832/.  145.  Sd.  should  be  accepted  in  satisfaction  of  the 
arrears  of  rent,  and  of  the  half-year's  rent  due  at  Michael- 
mas, 1822,  and  the  future  rent  should  be  reduced  from 
1900/.  to  1140/.  a  year;  with  a  proviso,  that  in  case  of  any 
future  breach  of  the  stipulations  in  the  original  agreement, 
the  trustees  might  proceed  for  the  same,  and  for  the  whole 
of  the  arrears  of  rent,  and  for  the  future  rent  of  1900/.,  the 
same  as  if  this  new  agreement  had  not  been  made.  The 
plaintiffs  married  on  the  7th  of  August,  1823.  The  de- 
fendant continued  in  the  occupation  of  the  premises,  and 

VOL,  JI.  X 
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1828.  plaintiff.  Lady  Mary  Morgell,  had  been  the  widow  of 
Charles  Balders,  esquire,  who  had  been  tenant  for  life  of 
the  premises  occupied  by  the  defendant,  and  was  interested 
in  those  premises  under  a  marriage  settlement,  in  the  man- 
ner hereafter  described.  The  defendant  was  a  farmer, 
who  had  occupied  the  premises  in  question  from  Michael- 
mas, 1813,  to  Michaelmas,  1824,  under  a  certain  lease  or 
agreement  hereafter  described.  John  Balders,  esquire, 
who  was  seised  in  fee  of  the  premises,  by  will  dated  4th  of 
February,  1787,  devised  them  to  Edmund  Walker,  his  exe- 
cutors, &c.,  for  the  term  of  500  years,  and  subject  thereto, 
and  to  certain  annuities,  one  of  which  was  still  subsisting, 
to  his  son  Charles  Balders,  and  his  assigns,  for  life,  re- 
mainder to  trustees  to  support  contingent  remainders,  re- 
mainder to  the  first  and  other  sons  of  Charles  Balders  in 
tail  male,  remainder  over.  The  trusts  of  the  term  for  500 
years  were,  to  receive  the  rents  till  the  tenant  for  life 
should  attain  30  years,  and  thereout  to  pay  the  annuities 
given  by  the  will;  and  afterpayment  thereof,  and  of  all 
repairs  and  taxes,  to  pay  100/.  a  year  to  the  tenant  for  life 
till  he  should  attain  21  years,  and  afterwards  a  further  100/. 
a  year  till  he  should  attain  30  years ;  if  the  testator  died 
before  his  daughter  attained  21  years,  to  pay  her  100/.  a 
year  out  of  the  rents  till  she  should  attain  21  years,  and 
then  by  demise,  sale,  or  mortgage,  to  raise  3000/.  for  her; 
and  after  payment  of  such  annuities  and  charges,  and  the 
interest  of  the  3000/.,  to  place  the  residue  of  the  net  sur- 
plus arising  from  the  rents  out  at  interest  till  the  tenant  for 
life  should  attain  30  years,  to  the  intent  to  raise  a  further 
2000/.  for  his  daughter,  and  to  raise  any  deficiency  of  that 
2000/.  by  further  demise,  sale,  or  mortgage,  if  necessary. 
The  will  then  gave  a  power  to  grant  leases,  and  to  jointure  a 
wife,  (with  a  proviso  for  cesser  of  the  term,)  first  to  Walker 
till  the  tenant  for  life  should  attain  30  years,  and  afterwards 
to  the  tenant  for  life.  Upon  the  marriage  of  the  tenant  for 
life  with  the  plaintiff  Lady  Mary,  in  1803,  the  premises  were 
demised  by  their  marriage  settlement  to  trustees  for  a  term 
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of  99  years^  if  the  tenant  for  life  should  so  long  live>  upon 
trust  to  raise  and  pay  the  wife  300/.  a  year  during  the  joint 
lives  of  the  husband  and  wife;  and  the  tenant  for  life  under 
the  power  contained  in  the  wiil^  limited,  appointed,  and 
assured  the  premises  after  his  death  to  his  wife  for  life, 
subject  to  the  terms  of  99  years  and  500  years,  and  to  the 
leasing  power  contained  in  the  will.  The  tenant  for  life, 
Charles  Balders,  continued  in  possession  of  the  premises 
until  the  year  1813,  when  the  defendant  went  into  posses- 
sion of  them  under  an  agreement  for  a  lease  made  between 
them  for  a  term  of  11  years.  In  February,  1814,  the  de- 
fendant executed  an  attornment  of  tenancy  to  the  trustees 
uuder  the  marriage  settlement,  and  continued  from  that 
time  to  pay  the  rent  to  them.  Certain  annuity  creditors  of 
the  tenant  for  life  applied  to  the  defendant  to  pay  the  rent 
to  them,  and  instituted  a  suit  in  Chancery  against  the  trus*- 
tees  under  the  marriage  settlement  for  that  purpose,  who 
thereupon  gave  the  defendant  a  bond  of  indemnity,  and  he 
still  continued  to  pay  the  rent  to  them.  The  tenant  for 
life  died  in  November  1819>  when  his  widow,  the  plaintiff. 
Lady  Mary,  became  seised  of  the  legal  estate  for  her  life, 
but  she  never  received  any  rent  from  the  defendant,  or  in 
any  way  interfered  in  the  management  of  the  premises. 
In  October,  1 822,  the  defendant  becoming  in  arrear  with 
his  rent,  the  trustees  under  the  marriage  settlement  dis- 
trained upon  the  premises;  upon  which  an  agreement 
was  entered  into  between  those  parties,  that  a  sum  of 
1832/.  14^.  Sd.  should  be  accepted  in  satisfaction  of  the 
arrears  of  rent,  and  of  the  half-year's  rent  due  at  Michael- 
mas, 1822,  and  the  future  rent  should  be  reduced  from 
1900/.  to  1140/.  a  year;  with  a  proviso,  that  in  case  of  any 
future  breach  of  the  stipulations  in  the  original  agreement, 
the  trustees  might  proceed  for  the  same,  and  for  the  whole 
of  the  arrears  of  rent,  and  for  the  future  rent  of  1900/.,  the 
same  as  if  this  new  agreement  had  not  been  made.  The 
plaintiffs  married  on  the  7th  of  August,  1825.  The  de- 
fendant continued  in  the  occupation  of  ihe  premises,  and 
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1828.  paid  the  rent  to  the  trustees  according  to  the  last  agree* 
ment,  down  to  Michaelmas,  1824,  when  he  quitted:  in 
the  receipt  for  the  last  payment  of  rent  the  trustees  stipu- 
lated that  the  same  should  not  prejudice  any  claim  for 
breach  of  covenant.  A  vast  deal  of  correspondence  was 
put  in  and  read,  from  which  it  appeared,  that  previously 
to  the  trustees  under  the  marriage  settlement  entering  into 
the  agreement  for  reducing  the  rent,  they  consulted  Lady 
Mary  J  and  •'  other  persons ;"  and  that  Lady  Mary  perfectly 
well  knew  that  tfie  defendant  paid  the  rent  to  her  trustees, 
she  having  constantly  received  it  from  them,  and  having 
repeatedly  written  to  the  defendant,  pressing  him  for  pay- 
ment, and  stating,  that  in  case  of  his  default  she  should 
look  to  her  trustees.  There  was  contradictory  evidence  as 
to  the  state  of  the  farm  when  surrendered  by  the  defendant. 
It  was  objected  on  the  part  of  the  defendant,  that,  under 
these  circumstances,  the  only  existing  relation  of  landlord 
and  tenant,  to  bind  the  defendant,  had  been  between  him 
and  Lady  Mary^s  trustees,  and  that  such  relation  had  never 
existed  between  him  and  Lady  Mary,  so  as  to  entitle  her 
to  maintain  this  action;  or,  at  all  events,  that  the  agreement 
having  been  entered  into  by  the  trustees,  the  attornment 
having  been  made  to  them,  and  the  rent  having  been  al\i'ays 
paid  to  them,  as  the  agent  of  Lady  Mary,  and  with  her 
knowledge  and  consent,  she  was  bound  by  his  acts,  and 
could  not  sue  in  her  own  name  for  any  by-gone  breach  of 
covenant,  but  only  in  the  names  of  her  trustees.  The 
learned  Judge  thought  the  objection  well  founded,  and  the 
plaintiff  consequently  was  nonsuited.  In  Michaelmas  term 
last  a  rule  nisi  for  setting  aside  the  nonsuit,  and  for  a  new 
trial,  was  obtained ;  against  which, 

JP.  Kelly  and  Gunning  shewed  cause.  This  action  being 
founded  on  the  agreement  of  October,  181  .'3,  which  was 
made  between  the  defendant  and  the  deceased  tenant  for 
life,  cannot  be  maintained  by  Lady  Mary,  Balders,  the 
tenant  for  life,  had  the  legal  reversion  in  the  freehold,  sub- 
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ject  to  the  two  terms  for  500  and  99  years.  Upon  hia 
marriage  with  h^idy  Man/ in  IS03,  he  demised  the  estate 
to  trustees,  for  a  term  of  99  years^  if  he  should  so  long 
live,  and  appointed  it  after  his  death  to  Lady  Mary  for  life^ 
subject  also  to  the  two  terms  of  500  and  99  years,  and  to 
his  leasing  power.  In  1813  he  leased  the  estate  to  the 
defendant  for  a  term  of  1 1  years*  In  1814,  Balders  having 
quitted  England  insolvent,  the  defendant  attorned  to  Lady 
Mar^s  trustees,  who  then  assumed,  and  ever  after  conti<- 
uued,  the  entire  management  of  the  estate.  In  1819 
Balders  died;  and  the  first  question  is,  to  whom  the  legal 
estate  passed  at  his  death.  Lady  Mary  did  not  assume  it, 
and  she  was  perfectly  well  acquainted  with  the  relative 
situation  and  dealings  of  the  defendant  and  her  trustees. 
The  result  of  those  dealings  and  (bat  situation  was,  that 
those  parties  acted  completely  as  landlord  and  tenant,  and 
therefore  that  Lady  Mary  cannot  sue  in  her  own  name  a 
person  who  was  not  her  tenant,  upon  an  agreement  to 
which  she  was  not  a  party.  {^Bayley^J,  Not  for  the  rent, 
perhaps,  because  payments  of  rent  to  her  trustees  were 
payments  to  her ;  but  surely  she  may  sue  for  a  breach  of 
the  agreement  in  mismanaging  the  farm.]  That  is,  in  fact, 
the  first  question  in  the  case.  To  hold  that  she  can  do  so, 
will  produce  great  hardship  and  inconvenience  to  thJe 
tenant,  at  least  where  the  action  is  for  a  by-gone  breach. 
For  the  future,  after  notice  to  the  tenant  that  she  was  his 
landlady,  she  might  no  doubt  have  maintained  such  an 
action,  but  not,  it  is  submitted,  under  circumstances  like 
these,  for  the  past.  [Bayley,3,  Is  she  precluded  from 
suing  even  for  rent?  Supposing  there  was  rent  now  in 
arrear,  could  she  not  sue  the  defendant  for  it,^  and  compel 
him  to  pay  it  to  her,  instead  of  her  trustees?  djorliori, 
may  slie  not  sue  him  for  dilapidations  ?]  It  is  submitted 
not,  because  she  has  never  given  him  notice  he  was  her 
tenant.  The  commencement  of  the  action  cannot  be 
deemed  such  a  notice  in  a  case  like  this.  The  principle 
acted   upon  in  cases  of  mortgagor   and   mortgagee,   with 
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respect  to  notice^  applies  to  this  case^  namely,  that  a  mort- 
gagee may  recover  in  ejectment,  without  giving  notice  to 
quit,  against  a  tenant  who  claims  under  a  lease  from  the 
mortgagor,  granted  after  the  mortgage,  without  the  privity 
of  the  mortgagee;  Keechv.  Hall  {a);  but  that  where  there 
is  tenant  from  year  to  year,  and  the  landlord  mortgages 
pending  the  year,  the  tenant  is  entitled  to  six  months' 
notice  from  the  mortgagee.  Birch  v.  Wright  (b) ;  the  prin- 
ciple being,  that  where  the  mortgagee  is  privy  to  the 
tenancy,  he  cannot  eject  the  tenant.  If  the  plaintiff  in  this 
case  can  recover,  the  effect  will  be  to  render  the  defendant 
liable  to  two  landlords,  which  would  be  most  unjust. 
l^Baylej/f  J.  There  are  many  instances  in  which  a  tenant 
may  safely  deal  with  two  parties  as  principal  and  agent.] 
-But  not  as  landlords,  both  of  them.  Suppose  two  give 
him  separate  notices  to  quit,  which  is  he  to  obey  i  Sup* 
pose,  in  this  case,  Lady  Mary  had  given  the  defendant 
notice  to  quit  during  the  agreement,  he  could  not  safely 
have  acted  upon  it.  [^Dayley,  J.  What  injury  can  we  do 
the  defendant,  by  holding  that  Lady  Mary  may  sue  him  for 
dilapidations  ?  If  there  are  dilapidations,  he  clearly  ought 
to  pay  some  one  for  them,  and  what  injury  can  it  do  him 
to  pay  her?'\  He  may  still  be  liable  to  her  trustees;  there 
is  no  express  tenancy  between  him  and  her,  nor  are  there 
sufficient  grounds  to  raise  the  presumption  of  an  implied 
tenancy.  If  there  was  not  an  implied  tenancy  from  the 
defendant  to  Lady  Mary,  she  clearly  cannot  sue ;  and  it  is 
submitted  that  she  had  not  such  an  estate  in  the  premises 
as  is  necessary  to  create  an  implied  tenancy.  The  term  for 
500  years  is  still  outstanding;  the  legal  estate,  therefore,  is 
still  in  the  trustees  of  that  term,  or  their  assignees,  and 
.  they  have  the  legal  right  of  present  possession.  The  de- 
fendant having  been  in  possession  during  the  life  and  under 
the  demise  of  her  husband,  the  tenant  for  life.  Lady  Alary 
could  not  at  his  death  have  turned  the  defendant  out  of 
possession.     The  outstanding  term  would  have  been  an 

(a)  1  Doug.  21.  (6)  1  T.  R.  378. 
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answer  to  a  demise  by  her  in  an  action  of  ejectment.    Then         \m9, 
if  she  could  not  have  maintained  ejectment  against  him,  he 
was  not  her  tenant,  and  then  she  cannot  maintain  this  v. 

action.  On  the  other  hand,  if  the  trustee  of  the  outstand-  "aul, 
ing  term  had  brought  an  action  of  ejectment  against  the 
defendant,  the  defendant  could  have  had  no  defence,  nor 
could  Lady  Marj/  have  furnished  him  with  any,  for  there 
was  no  privity  either  of  estate  or  of  contract  between  them. 
Where  there  is  no  express  tenancy,  a  tenancy  can  be  im- 
plied only  in  favour  of  the  party  who  has  the  legal  estate. 
Lumley  \.  Hodgson(a). 

Storks,  Serjt.,  and  Parke,  contrsk,  were  desired  by  the 
Court  to  confine  themselves  to  the  second  point  of  the 
implied  tenancy.     If  the  argument  on  the  other  side  is 
good  at  all,  it  is  good  for  all  lengths,  and  then  the  right  of 
Lady  Marys  trustees  to  sue  is -gone  equally  with  her  own. 
The  defendant  was  in  possession  as  tenant  to  Balders,  the 
tenant  for  life,  and  the  husband  of  Lady  Mary.     Upon  the 
death  of  Balders,  the  defendant  attorned  to  Lady  Mary's 
trustees.     He  cannot  now  gainsay  either  his  tenancy  to  the 
one,  or  his  attornment  to  the  other.     The  term  for  99 
years  was  clearly  gone,  and  till  that  happened  there  must 
have  been  a  tenancy  either  to  Lady  Mary,  or  to  her  trus- 
tees.    Her  trustees  might  undoubtedly  have  maintained 
this  action.     But  they  were  only  her  agents,  and  the  de- 
fendant, in  recognizing  them  as  such,  has  also  recognized 
her  as  their  principal,  and  as  his  own  landlady.     When 
Balders  died,  the  interest  of  Lady  Mary's  trustees  deter- 
mined, and  the  whole  interest  passed  to  Lady  Mary  herr 
self.     l^Bayley,  J.  That  is  assuming  the  whole  question. 
She  had  an  interest;  but  had  not  the  surviving  trustee  of 
the  500  years'  term,  or  some  one  claiming  under  him,  an 
interest  also  ?]     As  far  as  the  mere  question  of  agency  goes. 
Lady  Mary  may  clearly  maintain  the  action.     Then  whose 
agents  are  her  trustees  in  point  of  law  to  be  considered^ 

(a)  16  East,  99. 
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1828.         when  they  entered  into  the  new  agreement  with  the  de- 
fendant ?     It  is  submitted  that  they  then  acted  exclusively 
as  the  agents  of  Lady  Mary,  and  if  so,  the  question  is,  not 
in  whom  the  legal  estate  was  then  vested,  but  for  whom 
that  contract  was  made.     The  only  question  is,  was  there 
a  contract^  express  or  implied,  between  the  plaintiff  and 
the  defendant,  for  the  use  and  occupation  of  the  premises; 
for  if  there  was,  the  plaintiff  may  maintain  this  action,  IhiU 
V,  Vaughan  (a).      It  is  submitted   that  there  was  such  a 
contract,  impliedly  at  least;  and  that  after  the  death  of 
Balders,   Lady  Marys  trustees  acted  as  her  agents  exclu- 
sively and  solely.     What  is  there  in  the  case  to  shew  that 
they  acted  as  agents  for  any  other  person?  Nothing.     The 
500  years'  term  was  never,  upon  the  evidence,  out  of  the 
trustees  of  that  term.     They  could  only  raise  the  money 
which  they  had  to  raise  by  mortgage,  or  by  themselves 
receiving  the  rents.     They  had  no  power  to  assign  the  term, 
or  to  depute  to  any  other  person  the  receipt  of  the  rents. 
There  was  no  proof  that  they  ever  did  either  in  point  of 
fact,  and  it  is  clear  that  they  had  no  right  to  do  either  in 
point  of  law.     {_Bayley,  J.  Might  they  not  have  sued  Lady 
Marys  trustees  for  the  rents  received  by  them  ?]     No ; 
because  Lady  Mary*s  trustees  cannot  be  considered  as  the 
agents  of  or  for  the  trustees  of  the  500  years'  term.     There 
are  no  facts  in  the  case  from  which  to  draw  such  a  conclu- 
sion.    The  500  years'  term  was  nothing  more  than  an  out- 
standing mortgage.     [^Bayley,  J.    Of  the  subsistence  of 
which,  it  must  be  remembered,  Lady  Mary's  trustees  had 
notice.]     There  was  no  connection  between  them  and  the 
other  trustees,  all  their  connection  was  with  the  plaintiff. 
When  Balders  died,  the  trustees  under  the  500  years'  term 
had  no  longer  any  interest,  though  they  erroneously  sup- 
posed they  had.     The  bond  of  indemnity  given  by  Lady 
Mary's  trustees  to  the  defendant,  has  no  reference  to  the 
500  years'  term.     [Holroyd,  J.  The  condition  mentions  the 
trustees  of  that  term.]     But  Lady  Mary's  trustees  referred 

(fi)  G  Price,  157. 
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ibeir  interference  and  management  exclusively  to  her  inter- 
est under  the  99  years'Jerm.  How  can  the  Court  infer 
chat  they  were  demising  as  the  agent  of  some  third  person, 
as  well  as  her?  If  there  was  any  doubt  upon  that  point, 
that  question  should  have  been  left  to  the  jury ;  for  at  any 
rate  there  were  facts  both  ways,  and  it  is  a  question  of 
fact  as  well  as  of  law.  At  all  events,  therefore,  the  non- 
suit was  wrong,  and  the  plaintiff  is  entitled  to  have  a  new 
Irial. 

•      « •  •  •  .     • 

Ba YLBYy  J. — I  am  of  opinion  that  the  nonsuit  was  right. 
It  proceeded  upon  what  I  consider  to  have  been  proffeffy 
a  question  of  law  for  the  decision  of  the  learned  Judge ; 
and  I  think  his  decision  upon  that  question  was  correct. 
The  facts  of  the  case  appear  at  first  sight  somewhat  collt- 
plieatedy  but  when  rightly  understood  they  lie  in  a  veiy 
narrow  compass,  and  are,  if  I  rightly  understand  them, 
these.  By  the  will  of  Balders  the  father,  the  estate  iti 
question  was  devised  to  Walker  for  a  term  of  500  years^  iti 
trust,  to  raise  a  sum  of  5000/.  for  certain  purposes,  atld 
then  to  his  son,  the  husband  of  the  plaintiff,  fe^  life,  with 
power  to  settle  it  in  the  way  of  jointure  upon  his  ^ife,  and 
to  grant  leases,  determinable  with  his  life.  Balders,  ike 
tenant  for  life,  upon  his  marriage  with  the  plaintiff  in  1 803, 
settled  the  estate  on  her,  by  vesting  it  in  trustees  for  a 
term  of  99  years,  determinable  at  his  own  death  or  that  of 
bis  wife,  the  settlement  reciting  his  father's  will,  and  notic- 
ing the  prior  charges  upon  the  estate.  The  plaintiff's 
trustees,  therefore,  from  the  first,  knew  of  the  existence  of 
the  500  years'  term.  In  1813,  Balders,  the  tenpnt  for  life, 
who  had  been  receiving  the  rents,  and  probably  paying 
interest  upon  the  5000/.,  demised  the  estate  to  the  defend- 
ant. The  lease  was  determinable  at  his  (Balders^s)  death. 
In  1814  he  went  abroad,  and  the  tenant  then  attorned  to 
the  plaintiff's  trustees,  who  from  that  time  became  osten- 
sibly the  landlords  and  managers  of  the  estate.  In  IS\9, 
he  tenant  for  life  died.     Now  the  legal  consequence  of  his 


312  CASES  IN  THE  KINg's  BENCH, 

18?8.  death  was,  that  the  term  for  99  years,  the  term  of  the 
plaintiff's  trustees,  ceased  as  well  as  the  lease ;  and  that  the 
tenancy  created  by  the  attornment  ceased  also.  Then  the 
parties  legally  interested  in  the  estate  were,  first,  the  trustee 
under  the  500  years'  term,  and  next  the  plaintiff.  The 
plaintiff's  trustees,  however,  thinking  that  their  term  was 
still  alive,  went  on  to  receive  the  rents.  Now  they  were 
clearly  responsible  for  those  rents  to  the  trustee  of  the  500 
years'  term,  unless  there  had  been  an  agreement  between 
them  limiting  or  waiving  their  responsibility,  which  there 
was  not.  They  were  interested,  therefore,  in  several  ways ; 
to  protect  themselves,  to  protect  the  plaintiff,  and  to  pro- 
tect those  who  might  claim  under  the  outstanding  term. 
If  they  had  still  continued  trustees  for  the  plaintiff  only, 
and  had  been  still  her  agents,  and  her's  only,  the  plaintiff 
would  have  had  a  right  at  any  time  to  come  forward  as  a 
principal  and  to  sue  the  tenant  for  any  breach  of  his  agree- 
ment of  which  he  might  be  guilty.  But  they  were  not  so; 
the  plaintiff  was  principally,  no  doubt,  but  not  solely  inter- 
ested in  the  estate ;  and  her  trustees  were  acting,  by  con- 
struction of  laWy  not  for  her  only,  but  for  all  the  other 
parties  who  were  interested  also.  She,  therefore,  had  no 
such  interest  as  entitled  her  to  sue,  but  her  trustees  had ; 
and  though  this  action  in  her  name  cannot  be  supported,  it 
may  be  supported  if  brought  in  the  names  of  her  trustees. 

HoLROYD,  J. — This  action  is  brought  upon  a  supposed 
contract  between  the  plaintiff  and  the  defendant.  In  point 
of  fact  no  contract  ever  existed  between  them.  It  has  been 
argued,  that  the  contract  made  between  her  trustees  and 
the  defendant  gave  the  plaintiff  a  right  of  action.  In  point 
of  law  it  did  no  such  thing.  Her  trustees  were  expressly, 
and  in  the  legal  sense  of  the  word,  the  landlords  of  the 
defendant  for  a  certain  time,  namely,  until  the  death  of 
Balders,  the  tenant  for  life;  and  they  thought  that  they 
continued. so  afterwards,  but  in  that  they  were  mistaken. 

.1 


EASTER  TERM,  IX  GEO.  IV. 

Little  DALE,  J. — The  interest  of  the  plaintiflPs  trustees, 
as  trustees^  ceased  entirely  at  the  death  of  Dalders,  the 
tenant  for  life.  From  that  time  they  were  mere  strangers. 
They,  however,  entered  into  a  new  contract,  under  which 
they  acted,  in  fact  as  trustees,  but  in  law  as  agents  only. 
And  as  agents  for  whom  ?  For  the  plaintiff  principally, 
but  not  solely;  for  her,  and  for  the  claimants  under  the 
outstanding  term :  that  was  evidenced  by  their  own  con- 
duct; for  it  appears  that  before  they  made  the  agreement 
for  reducing  the  rent,  they  consulted,  not  the  plaintiff  only, 
but "  other  persons ;"  that  is,  for  it  can  mean  no  other, 
the  other  persons  interested  in  the  estate.  They  were 
acting  then,  whether  as  agents  or  trustees,  not  for  the  plain- 
tiff, but  for  the  estate ;  for  all  who  had  any  interest  in  it. 
The  plaintiff  was  not  the  person  solely  interested,  and 
therefore  she  cannot  maintain  this  action. 

Rule  discharged. 


CucKsoN  V.  Winter  and  others. 

Declaration  in  case.     The  first  count  was  for  an  The  sale  of 
excessive  distress.     The  second  for  non-delivery  of  a  notice  dtstress^afte^ 
of  distress  and  an  inventory  of  the  goods.     The  third  for  service  of  an 
not  having  duly  appraised  the  goods.     And  the  last  in  tice  of  replevy 

trover  for  the  eoods.     Plea,  not  guilty,  and  issue  thereon.  w»di"ut  re- 
•  ^   ^  1  T  .         moving  the 

At  the  trial  before  Alexander,  C.  B.,  at  the  last  Lent  assizes  goods  off  the 

•  • 

for  the  county  of  Lincoln,  the  first  three  counts  were  aban-  P*^™**®**  ^» 

•^  '  not  a  conver- 

doned,  and  the  only  struggle  was  for  a  verdict  on  the  count  sion. 
in  trover.     It  appeared  that  while  the  defendants  were  in  notice  of  re- 
possession of  the  goods  under  the  distress,  and  just  as  they  V^yy  ^f  ?JJ 
were  preparing  to  sell  them,  the  sheriff's  precept  for  the  gal  and  void. 

restoration  of  the  goods  to  the  plaintiff,  who  had  replevied      -^^^'f*  ^at 

°  r  '  /an  infant  can- 

them,  was   brought  to    the   house   and    served   upon   the  not  be  a  bailiff 
defendants  by  a  person  who  was  not  of  the  full  age  of  21  ^^^^^^ 
years,  and  who  was  not  a  regular  bailiff  or  sheriff's  officer. 


Cue  K  SON 
V. 
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1828.  Tliifi  precept,  and  the  service  of  it,  the  defendants  treated 
as  a  nullity,  and  proceeded  to  sell  the  goods;  but  none  of 
the  goods  were  removed  from  off  the  plaintiff's  premises. 
Winter,  g^j  ^[^^y  ^ere  all  finally  restored  to  him  under  an  arrange- 
ment for  that  purpojse.  Upon  this  evidence  the  Lord  Chief 
J3aron  was  of  opinion  that  the  conduct  of  the  defendants 
did  not  amount  to  a  conversion  of  the  goods,  so  as  to  sup- 
port the  count  in  trover,  and  accordingly  directed  the  jury 
to  find  their  verdict  generally .  for  the  defendants,  which 
they  did.  In  last  term  a  rule  91252  was  obtained  for  setting 
aside  that  verdict,  and  for  a  new  trial ;  against  which, 

Denman,  C.  S.  and  N,  R.  Clarke,  shewed  cause.  The 
question  for  the  consideration  of  the  Court  arises  upon  the 
fourth  count  of  the  declaration  only,  the  count  for  trover ; 
and  the  rule  has  been  obtained  upon  the  suggestion  that 
the  defendants  had  been  guilty  of  a  conversion  of  the 
plaintiff's  goods,  such  as  would  support  that  count.  It  is, 
however,  confidently  submitted  that  there  was  no  conver- 
sion in  this  case.  Baldwin  v.  Cole  (a),  and  M'Combie  v. 
Davies{b),  were  cited  when  the  rule  was  moved  for,  but 
neither  of  them  applies  to  this  case.  In  the  former.  Lord 
Holt  is  reported  to  have  said,  "  assumiug  to  one's  self  the 
property  and  right  of  disposing  of  another  man's  goods,  is 
a  conversion;"  and  that  definition  has,  it  was  said,  been 
recognized  in  modern  times  by  Lord  Ellenborovgh  (c).  But 
the  present  defendants  cannot  be  said  to  have  "  assumed" 
the  property  and  right  of  disposing  of  the  plaintiff's  goods, 
because  they  had  possession  of  them  under  legal  process ; 
and  even  if  their  right  to  such  possession  was  superseded 
by  subsequent  legal  process,  which  it  was  not,  because 
that  subsequent  process  was  irregular,  still  they  were  not 
guilty  of  any  act  of  conversion,  because  they  did  not  after 
that  remove  the  goods.  In  M'Combie  v.  Davies,  the  de- 
fendant brought  himself  clearly  within  Lord  tlolt^B  defini- 

(«)  G  Mod.  221.  (c)  In  M'Comhie  v.  Davki,   6 

ib)  6  East,  638.  Ecist,  540. 
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tton,  because  he  refused  to  deliver  up  the  goods  after  he 
knew  that  the  broker,  of  whom  he  had  received  them,  had 
pledged  them  without  the  authority  of  their  real  owner. 
In  this  case  the  goods  w^re  never  remo\^d  from  off  the 
plaintiff's  premises,  and  were  eventually  given  up  to  him. 
[Bay lei/,  J.  The  defendants  went  on  with  the  sale  after  the 
replevy  came.]  The  mere  act  of  selling  waa  not  a  conver- 
sion, because  it  was  not  followed  up  by  a  removal  -of  the 
goods ;  and  there  was  no  other  act  of  conversion  after  the 
replevy,  for  there  was  no  demand  and  refusal  after  that 
time.  Besides,  the  replevy  itself  was  illegal,  being  served 
by  a  person  who  was  a  minor;  therefore  the  precept,  in 
point  of  law,  was  never  executed,  and  the  defendants  were 
as  much  justified  in  selling  after  the  replevy  as  before. 
Service  of  a  replevy  by  a  minor  is  clearly  illegal.  The 
party  serving  it  ought  to  be  a  bailiff,  and  the  office  of  bailiff 
cannot  be  held  by  a  minor.  The  office^  in  this  instance, 
was  one  involving  a  public  trust;  for  the  bailiff  is  to  take 
the  goods  which  are  replevied  into  his  possession  as  the 
representative  of  the  sheriff,  and  to  be  accountable  for  them 
afterwards  either  to  the  distrainor  or  the  original  owner. 
This  case,  therefore,  conies  within  the  principle  of  Claridge 
v.  Favyn  (a),  where  it  was  decided  by  this  Court  that  an 
infant  could  not  be  appointed  to  the  office  of  clerk  of  a 
Court  of  Requests,  where  it  was  part  of  the  duty  of  the 
office  for  the  clerk  to  receive  the  money  of  the  suitors, 
because  it  was  in  the  nature  of  an  office  of  public  trust  (6). 
Neither  can  the  office  of  bailiff  be  executed  by  deputy  (c); 
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(a)  5  B.&  A.81. 

(6)  An  infant  cannot  be  an  at- 
torney, bailifff  factor,  or  receiver. 
F.  N.  B.  118;  1  Rol.  Abr.  117; 
Co.  Litt.  172;  Cro.  Eliz.  637. 

(c)  There  does  not  appear  to  be 
any  express  decision  upon  the 
question  whether  a  sheriff  s  bailiff 
Ciin  ap[)oint  a  deputy  or  not. 
Upon   principle,   it   should   seem 


that  he  cannot,  for  a  sheriff^!*  bai- 
liff is  not  an  officer  of  the  Court, 
but  only  the  sheriff  himself,  Reg; 
Gen.  K.  B.  28  Car.  1;  and  the  ar- 
rest of  the  sheriff's  bailiff  is  the 
arrest  of  the  sheriff,  Co.  Litt.  61, 
168  ;  and  all  actions  for  breach  of 
duty  must  be  brought  against  the 
sheriff,  though  the  default  be  the 
bailiff's.     Cameron    v.    Ret/nolds, 
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if  it  could,  this  objection,  perhaps,  would  fail ;  but  it  seems 
clear  that  it  could  not.  Would  an  arrest,  for  instance,  by 
a  person  acting  as  a  bailiff,  but  not  in  reality  being  one,  be 
good  ?  Clearly  not(a).  Neither,  upon  the  same  principle, 
was  the  service  of  the  replevy  by  a  person,  who  being  a 
minor  could  not  legally  be  a  bailiff,  good ;  and  then  if  there 
was  no  replevy,  there  was  clearly  no  conversion,  of  the 
goods. 


Clinton,  contr^.  The  count  in  trover  is  maintainable, 
for  there  was  a  clear  conversion  of  the  goods  within  the 
principle  of  all  the  cases  cited.  The  warrant  for  replevying 
the  goods  was  shewn  to  the  defendants,  and  they  persisted, 
notwithstanding,  in  going  on  and  selling.  That  was  a  con- 
version; althpugh  the  goods  were  not  removed,  for  it  was 
**  assuming  to  themselves  the  right  of  disposing  of  the 
goods ;"  and  it  was  not  purged  by  the  subsequent  restora- 
tion of  the  goods  to  the  plaintiff.  In  M'Combie  v.  Davies 
the  tobacco  was  never  removed,  and  yet  the  defendant's 
acts  there  were  held  to  amount  to  a  conversion.  With 
respect  to  the  infancy  of  the  bailiff^  there  is  no  weight  in 
that  objection ;  for  even  if  the  service  of  the  warrant  was 
irregular,  still,  as  the  goods  had  in  fact  been  replevied,  and 
that  circumstance  was  known  to  the  defendants,  they  were 


Cowper,  403.  But  the  bailiff  ofa 
liberty  is  an  officer  which  the  Court 
takes  notice  of;  and  may  make  a 
deputy;  Kent  v.  Elwis,  Cro.  Jac 
249.  A  constable  also  may  make 
a  deputy.  Bex  v.  Clarke,  1 T.  R. 
679;  Rexv.Wood,  1  Esp.N.P.C. 
359 ;  Underhill  v.  Witts,  3  Esp. 
N.P.C.  56.  In  Jacobus  Law  Diet, 
tit.  Deputy,  it  is  said  that  "  a 
man  cannot  make  his  deputy  in 
all  cases,  except  the  grant  of  the 
office  justify  him  in  it,  and  where 
it  is  to  one  to  execute  h^  deputy.*' 
But  a  sheriff  niny  make  a  deputy 


or  under-sheriff,  although  he  have 
not  such  express  words  in  his  pa- 
tent.   9  Co.  Rep.  49. 

(a)  In  Houtin  v.  Barrow,  6  T.  R. 
122,  the  sheriff  having  directed  a 
warrant  to  A.  and  all  his  other 
officers  to  arrest  B.,  A.  afterwards 
inserted  the  name  of  C. ;  and  it 
was  held  that  the  warrant  was 
illegal,  and  the  arrest  by  C.  void. 
In  Boyd  V.  Durand,  2  Taunt.  161, 
it  was  held  that  a  warrant  to  four 
jointly,  and  not  separately,  would 
clearly  not  authorize  an  arrest  by 
one. 
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equally  guilty  of  a  conversion.  But  Claridge  v.  Favyn  is 
no  authority  for  saying  that  the  service  of  the  warrant  was 
irregular.  The  two  cases  are  wholly  dissimilar.  The 
office  in  that  case  was  one  of  a  permanent  nature,  and 
involving  an  important  pecuniary  trust;  here  the  service  of 
the  warrant  was  a  mere  temporary  act,  involving  no  respon- 
sibility. 
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Bayley,  J. — The  bailiff  who  serves  the  warrant  in  a 
case  of  replevin,  is  authorized  to  take  possession  of  the 
goods,  and  is  responsible  for  their  safe  delivery  to  the  party 
who  shall  ultimately  appear  entitled  to  them.  His  office, 
therefore,  is  one  of  responsibility  and  trust,  unfit  to  be 
performed  by  an  infant,  and  it  was  highly  improper  of  the 
sheriff  or  his  bailiff  to  entrust  the  execution  of  the  warrant 
to  such  a  person.  It  seems  to  me,  therefore,  that  there 
was  no  conversion  in  this  case,  upon  two  grounds :  first, 
because  the  service  of  the  warrant  was  illegal;  and  secondly, 
because  the  goods,  though  sold,  were  never  removed,  but 
were  ultimately  left  in  the  possession  of  the  plaintiff.  I 
am  therefore  of  opinion  that  this  rule  must  be  discharged. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  sale 
was  clearly  no  conversion,  if  the  service  of  the  warrant  was 
illegal,  which  I  think  it  certainly  was. 

LiTTLEDALE,  J.,  coucurrcd. 


Rule  discharged. 
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A  grant  by  a 
rector  to  an 
individual  of 
the  exclusi%'e 
right  of  burial 
for  himself,  his 
family,  and 
friends,  in  a 
vault  under 
the  church,  is 
a  grant  of  an 
easement  aris- 
ing out  of  land, 
and  cannot  be 
made  In/ parol. 

No  action 
will  lie  for  the 
disturbance  of 
such  a  right 
against  a  rec- 
tor; if  it  would, 
case,  and  not 
trespass,  would 
be  the  proper 
form. 

Semhle,  tliat 
a  rector  has 
no  power  to 
make  such  a 
grant,  even  by 
deed. 


Bryan  r.  Whistler,  Clerk. 

Declaration  in  case.  The  first  count  stated  that 
defendant,  before  and  at  the  time  of  committiug  the  griev- 
ance, Slc.,  was  and  still  is  rector  of  the  rectory  and  parish 
church  at  St.  Clement,  Hastings,  in  the  county  of  Sussex: 
that  plaintiff  being  desirous  to  bury  one  Mary  Ann  Williams 
in  a  vault  in  the  said  churchy  heretofore,  to  wit,  on  &c., 
at  &c.,  applied  to  defendant,  as  such  rector,  for  permission 
to  Qiake  a  vault  in  the  said  church,  for  the  purpose  of 
burying  the  dead  body  of  the  said  iU.  A.  W.  therein,  and 
to  put  up  a  tablet  or  monument  near  to  the  said  vault,  to 
perpetuate  the  same:  that  defendant  as  such  rector,  in 
consideration  of  the  sum  of  ^/.  to  be  paid  to  him  for  such 
permission,  consented  and  agreed  that  plaintiff  should  have 
permission  to  make  such  vault  and  to  put  up  such  tablet 
or  monument,  and  should  have  the  sole  and  exclusive  use 
of  such  vault  upon  being  paid  the  sum  of  Q^l.,  and  one 
guinea  for  the  service:  that  plaintiff  did  at  his  expense 
make  and  cause  to  be  made  such  vault  in  the  said  church, 
and  did  cause  the  dead  body  of  the  said  M.  A,  W,  to  be 
buried  therein;  and  did  at  his  expense  put  up  a  tablet  or 
monument  near  to  the  same  vault  to  perpetuate  the  same, 
and  did  pay  to  defendant  as  such  rector  the  sum  of  20/.  for 
such  permission,  and  the  sum  of  one  guinea  for  the  service; 
which  sums  defendant,  as  such  rector,  accepted  of  plaintiff: 
Yet  defendant  well  knowing  8cc.,  but  contriving  See,  to 
deprive  J3laintiff  of  the  exclusive  use  and  benefit  of  the 
said  vault  and  right  of  interment  therein,  and  to  disturb  the 
remains  of  the  said  3/.  A,  W„  afterwards,  to  wit,  on  &c., 
at  &c.,  wrongfully  and  injuriously  broke  into,  dug  into, 
pulled  up  and  damaged  the  said  vault,  and  caused  and  pro- 
cured &c.,  and  wrongfully  and  injuriously,  without  the 
leave  or  license  and  against  the  will  of  plaintiff,  opened  and 
caused  the  said  vault  to  be  opened,  and  interred  and  caused 
to  be  interred  the  dead  body  of  another  person  in  the  same 


EASTER  TERM,   IX  GEO.  IV. 

▼aoff :  By  means  whereof  plaintiff  has  lost  and  been  de* 
prived  of  the  bene6t  and  advantage  of  the  said  vault  or        Rrvam 
monument  and  tablet,  and  was  disturbed  and  injured  in  the  v. 

said  exclusive  right  of  interment  in  such  vault  or  monu- 
ment, &c.  The  second  count  stated,  as  before,  that  de- 
fendant was  rector;  that  plaintiff  being  desirous  to  bury 
the  said  M,  A,  W.  in  a  vault  in  the  said  church,  and  that 
the  said  vault  should  be  exclusively  appropriated  to  and  for 
the  use  of  plaintiff  and  his  family  and  friends,  applied  to 
defendant,  as  such  rector,  for  permission  to  make  a  vault 
in  the  said  church,  to  be  so  exclusively  appropriated,  and 
to  put  up  a  tablet  or  monument  near  to  the  said  vault: 
that  defendant,  as  such  rector,  consented  and  agreed  thai 
plaintiff  should  have  permission  to  make  such  vault  and  to 
put  up  such  tablet  or  monument,  having  the  exclusive  use 
thereof,  upon  being  paid  the  sum  of  20/.,  and  one  guinea 
for  the  service:  that  plaintiff  did  at  his  own  expense  make 
and  cause  to  be  made  such  vault  in  the  said  church,  and 
did  cause  the  dead  body  of  the  said  M.  A,  W,  to  be  buried 
therein ;  and  did  at  his  own  expense,  and  with  the  know- 
ledge and  consent  of  defendant,  as  such  rector,  put  up  a 
tablet  or  monument  near  to  the  same  vault,  to  perpetuate 
the  same,  with  a  certain  inscription  thereon  as  follows: 
(that  is  to  say,)  "  In  a  vault  beneath  this  tablet,  appropriated 
to  the  family  of  Thomas  Bryan,  Esq.  (meaning  plaintii})  are 
the  remains  of  Mary  Ann  Williams,  formerly  of  Mitcham, 
but  late  of  this  parish,  spinster,  (being  the  said  Mary  Ann 
Williams  who  died  11th  September,  18 19,) aged  39  years;" 
and  did  pay  to  defendant,  as  such  rector,  the  said  snm  of 
20/.  for  such  permission,  and  the  said  sum  of  one  guinea 
for  the  service;  which  sums  defendant,  as  such  rector, 
accepted  of  plaintiff:  Yet  defendant  well  knowing  &c., 
but  contriving  &c.,  to  deprive  plaintiff  of  the  exclusive  use 
and  benefit  of  the  said  vault,  and  the  exclusive  right  of 
interment  therein,  and  to  disturb  the  remains  of  the  said 
M.  A.  W,,  wrongfully  and  injuriously,  without  the  leave 
or  license  and  against  the  will  of  plaintiff,  defaced,  injured. 
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broke  into,  dug  into  and  opened,  and  caused  and  procured 

_  &c.,  the  said  vault  &c.,  and  interred  and  t:aused  to  be 

Bryan         . 

V.  interred  the  dead  body  of  another  person  in  the  same  vault: 

Whistler,  gy  means  whereof  plaintiff  has  lost  and  been  deprived  of 
the  benefit  and  advantage  of  the  said  vault  or  monument 
and  tablet;  and  of  the  exclusive  right  of  interment  in  such 
vault  or  monument,  and  hath  been  and  is  greatly  injured.  Sec. 
The  third  count,  commencing  like  the  others,  stated,  that 
plaintiff,  by  the  consent  and  agreement  of  defendant,  by 
him  as  such  rector  given  and  made  to  plaintiff^  in  consider- 
ation of  the  sum  of  20/.  paid  by  plaintiff  to  defendant  in 
that  behalf;  had  become  and  was  entitled  to  the  exclusive 
use  and  benefit  of  a  certain  vault  situate  and  being  in  the 
said  church :  Yet  defendant^  well  knowing  &c.,  but  con- 
triving 8cc.;  to  deprive  plaintiff  of  the  exclusive  use  and 
benefit  of  the  said  vault,  wrongfully  and  injuriously,  with- 
out the  leave  or  license  and  against  the  will  of  plaintiff, 
defaced,  injured,  broke  into,  dug  into  and  opened,  and 
caused  and  procured  &c.,  the  said  vault  8cc. :  By  means 
whereof  plaintiff  hath  lost  and  been  deprived  of  the  benefit 
and  advantage  of  the  said  vault,  and  of  the  exclusive  use 
and  enjoyment  thereof,  and  hath  been  and  is  greatly  in- 
jured;  5cc.  Plea,  not  guilty,  and  issue  thereon.  At  the 
trial  before  Gaselee,  J.,  at  the  Susse;^  summer  assizes, 
1827  (a),  the  case  was  this: — The  plaintiff  was  a  gentleman 
having  property  at  Hastings,  but  residing  chiefly  at  Chelsea. 
The  defendant  was  the  rector  of  St.  Clement,  Hastings. 
In  September,  1819,  Miss  Willianis,  a  friend  of  plaintiff 
and  his  wife  and  family,  died  at  his  house  at  Hastings,  and 
plaintiff,  a  day  or  two  after  her  death;  called  upon  defends 
ant  by  appointment,  and  told  him  that  he  was  desirous  of 
purchasing  a  piece  of  ground  in  St.  Clement  church;  to 
make  a  family  vault  for  the  interment  of  Miss  Williams  and 
his  family,  and  to  put  up  a  tablet  recording  the  vault  as 
his  family  vault,  and  requested  the  defendant  to  state  what 

(a)  Counsel  for  the  plaintiff,  Gurney  and  Ch'Uty;  for  the  defendant, 
Marryat, 
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his  demand  would  be  for  such  purpose.  The  defendant 
said,  "  I  shall  open  my  mouth  pretty  wide."  The  plaintiff 
observed,  "  That  is  no  answer  to  my  question*"  The  de- 
fendant said,  "  Will  thirty  guineas  hurt  youf"  The  plain- 
tiff replied,  "  Certainly  not ;  but  perhaps  20/.  will  satisfy 
yoU)"  at  the  same  time  producing  a  20/.  note.  The 
defendant  then  said,  "  Very  well,  you  may  do  what  you 
please.''  The  plaintiff  and  the  defendant,  accompanied  by 
the  clerk  and  a  mason,  then  went  to  the  church,  and  a  spot 
was  selected  for  the  site  of  the  vaults  upon  which  the 
defendant  took  the  20/.  note  out  of  the  plaintiff's  hand, 
saying,  "  Now  you  may  go  to  work,  and  do  what  you 
please."  The  plaintiff  then  said  to  the  defendant,  "  I  sup« 
pose  the  vault  will  be  guarded  against  all  future  interrupt 
tion:"  to  which  the  defendant  replied, "  Certainly,  certainly; 
why  it  is  as  good  as  a  freehold."  The  vault  was  accordingly 
made,  and  the  body  of  Miss  Williams  buried  in  it,  the 
defendant  performing  the  service,  and  on  that  occasion 
examining  the  vault,  to  which  he  made  no  objection,  but 
observed  that  "  it  had  the  appearance  of  a  comfortable  little 
room."  The  plaintiff  also  paid  the  defendant  one  guinea 
for  performing  the  service,  and  received  from  him  the  fol-^ 
lowing  receipt:  "  Received,  18th  September,  1819*  of 
Thomas  Bri/an,  Esq.  20/.,  for  permission  to  make  a  vault 
in  the  church  of  St.  Clement,  Hastings,  between  the  south 
wall  and  aisle  therein,  and  to  put  up  a  tablet  or  monument 
to  perpetuate  the  same ;  and  one  guinea  for  the  service,  &c^ 
Webster  Whistler,  Rector  of  Hastings/'  Shortly  afterward^ 
a  tablet  was  put  up  in  the  church  over  the  vault,  bearing 
the  following  inscription : — '*  In  a  vault  beneath  this  tablet, 
appropriated  to  the  family  of  Thomas  Bryati,  Esq.  are  the 
remains  of  Mary  Ann  Williams,  formerly  of  Mitcham,  but 
late  of  this  parish,  spinster,  who  died  1 1th  September,  1819* 
aged  39  years."  The  plaintiff  paid  all  the  expenses  of  the 
vault  and  the  tablet,  amounting  to  near  40/.  in  Septem*- 
ber,  1825,  rather  more  than  six  years  after  the  transaction 
in  question,  the  defendant,  after  being  remonstrated  with 
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by  the  churchwarden,  broke  open  the  vault,  diYided  it  into 
^^|1^^       two  by  building  a  brick  wall  acros»  the  centre,  and  interred 
V,  in  it  the  dead  body  of  a  young  lady;  upon  hearing  of  which 

the  plaintiff  sent  to  the  defendant  ihe  following  letter  t — 
"  With  surprise  and  astonishment  I  have  received  infor- 
mation of  your  having  broken  into  my  brick  arched  vault 
erected  under  a  pew  in  the  church  of  St.  Clement,  Hastings, 
without  my  consent*  I  now  desire  to  be  informed  by  what 
authority  you  have  so  done,  violating  decency,  all  sacred 
rights  of  interment  of  the  dead,  and  a  breach  of  your 
solemn  engagement  with  me;  bringing  dread  and  disgust 
not  only  to  the  inhabitants,  but  to  strangers  visiting  Hast- 
ings. Such  extraordinary  conduct  on  your  part  requires 
immediate  explanation,  so  that  I  may  take  such  steps  as 
my  counsel  may  advise  me  to  adopt,  not  only  for  my  own 
satisfaction,  but  for  that  of  the  public."  To  this  letter  the 
defendant  sent  the  following  answer: — **  I  pass  over  your 
officious  informant  with  the  utmost  contempt,  and  must 
acquaint  you  that  I  would  not  if  T  could,  neither  did  I  intend 
or  pretend,  to  give  you  a  morsel  of  freehold  in  the  church. 
I  gave  you  leave  to  bury  there,  and  to  put  up  a  tablet,  but 
not  to  make  a  vault  capacious  enough  to  contain  six  coffins, 
which  I  did  not  see  till  it  was  dug  and  paved,  and,  as  soon 
as  I  did  see  it,  disapproved.  Neither  did  I  see  or  was 
consulted  upon  the  inscription  on  the  tablet  before  it  was 
placed  there,  which  I  would  not  have  suffered  in  that  form, 
nor  could  I  have  supposed  you  would  have  presumed  to 
have  had  it  so  worded  without  my  approbation.  As  to  the 
fee  I  claimed  before-hand,  it  was  by  no  means  competent, 
or  near  so  much  as  you  would  have  paid  at  most  other 
churches,  and  which,  as  your  undertaker,  the  tailor,  ac- 
knowledged to  me  when  he  applied  lately  to  bury  a  young 
lady  of  14  years,  and  did  approve  when  it  was  done  in  a 
more  substantial  manner  than  before,  and  without  disturb- 
ing your  friend's  remains,  which  I  had  the  satisfaction  to 
see,  at  least  the  coffin,  in  statu  quo,  and  much  better  se- 
cured and  preserved  than  before ;  and  I  have  likewise  the 
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assurance  to  give  you,  that  so  capacious  is  it,  that  it  will 
contain  decently  and  properly  three  coffins  more,  and  also 
room  for  yourself,  whenever  there  is  occasion  for  it.     But 
rememberi  after  the  ungracious  manner  you  have  paid  me 
the  burial  fee,  and  I  then  objected  to  the  enormous  chasm, 
mtich  as  you  represent  your  having  paid  for  the  opening  of 
it,  if  done  again,  whilst  I  hold  the  freehold,  the  expense 
shaU  be  much  more  considerable  than  you  may  be  aware 
of«     If  you  write  again,  pay  the  postage."    The  action 
was  brought,  and  notice  of  trial  had  been  given,  but  was 
countermanded  upon  the  defendant's  signing  the  following 
agreement: — ^*  The  Rev.  W.  Whistler  will,  with  permission 
of  Mr.  Bryan,  excavate  the  vault  sufficiently  deep  to  receive 
Miss  Fleming's  coffin,  and  will  indemnify  Mr.  Bryan  from 
ecclesiastical   consequences.     Mr.  Whistler  will   give  his 
bond  in  a  sufficient  penalty  to  restore  the  vault  to  its  for« 
mer  state  at  his  expense.     The  bond  to  apply  to  securing 
to  Mr.  Bryan  and  his  family  the  uninterrupted  possession 
of  his  vault,  during  the  present  incumbency,  and  to  secure 
the  rights  of  interment  to  Mr.  Bryan  and  his  family,  at  the 
accustomed  burial  fee,  at  their  expense  of  removing  the 
pew  from  time  to  time.     Mr.  Whistler  will  also  pay  Mr. 
Bryan  his  costs  and  expenses  in  this  business,  as  between 
solicitor  and  client;  such  expenses  to  be  settled  and  arranged 
between  the  respective  solicitors  for  both  parties ;  and  in 
case  they  disagree,  by  some  third  solicitor  to  be  mutually 
agreed  upon.     Mr.  Whistler  consents  to  pay  20s.  as  nomi- 
nal damages."     This  agreement  was  never  acted  upon^ 
Two  objections  were  made  on  the  part  of  the  defendant. 
First,  that  no  freehold  estate  or  interest  in  the  vault  had 
passed  from  the  defendant  to  the  plaintiff,  no  deed  of  con- 
veyance having  been  executed,  and  neither  the  parol  agree^ 
ment  nor  the  written  receipt  being  adequate  for  such  a 
purpose.     And  secondly,  that  even  if  such  an  interest  had 
passed,  the  action  was  not  maintainable  in  its  present  form, 
but  should  have  been  an  action  of  trespass.     The  learned 
Judge  reserved  both  points,  and  the  plaintiff  obtained  a 
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1828,        verdict,  with  liberty  to  the  defendant  to  move  to  enter  a 

Beyan        nonsuit. 

V*  In  Michaelmas  term  last  Marryat  obtained  a  rule  nisi 

Whistler.  ...  ... 

accordmgiy ;  against  which, 

Guniey,  Hodgson,  and  Chitty  now  shewed  cause.  First, 
this  action  is  maintainable  simply  as  an  action  on  the  case 
for  breaking  into  and  injuring  the  vault,  without  any  refer- 
ence to  the  question  whether  the  plaintiff  has  or  has  not  a 
freehold  interest  in  the  vault,  or  a  right  to  the  future  exclu- 
sive use  of  it.  This  seems  clear  upon  many  authorities. 
Lord  Coke  says  (a),  **  If  a  nobleman,  knight,  esquire,  or 
other,  be  buried  in  a  church,  and  have  his  coat,  armour, 
and  pennons,  with  bis  arms,  and  such  other  ensigns  of 
honour  as  belong  to  his  degree  or  order,  set  up  in  the 
church ;  or  if  a  grave-stone  or  tomb  be  laid  or  made  for  a 
monument  of  him ;  in  this  case,  although  the  freehold  of 
the  church  be  in  the  parson,  and  that  these  be  annexed  to 
the  freehold,  yet  cannot  the  parson,  or  any  other,  take  them 
or  deface  them,  but  he  is  subject  to  an  action  to  the  heir 
and  his  heirs,  in  the  honour  and  memory  of  whose  ancestor 
they  were  set  up."  And  again  (6),  "  Concerning  the  build- 
ing or  erecting  of  tombs,  sepulchres,  or  monuments  for  the 
deceased,  in  church,  chancel,  common  chapel,  or  church- 
yard, in  convenient  manner,  it  is  lawful,  and  the  defacing 
of  them  is  punishable  by  the  common  law;  as  it  appeareth 
in  the  book  of  the  9th  Erf.  4, 14,  (the  Lady  Ificke's  case,) 
and  so  it  was  agreed  by  the  whole  Court,  10  Jac.  in  the 
Common  Pleas,  between  Carver  and  Pym,  And  for  the 
defacing  thereof,  they  that  build  or  erect  the  same  shall 
have  the  action  during  their  lives,  (as  the  Lady  Wicke  had 
in  the  case  of  the  9th  Ed.  4,)  and  after  their  deceases,  the 
heir  of  the  deceased  shall  have  the  action.'*  The  same 
principle  is  laid  down  by  Sir  Simon  Digge,  in  his  Parson^s 
Counsellor  {cy     In  Burn's  Ecclesiastical  Law{d),  it  is  said, 

(fl)  1  Inst.  18.  (c)  C.  \%  p.  181. 

(*)  3  lost.  202.  (</)  Vol.  i.  p.  272,  6ih  ed. 
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^  Monuments,  coat  armour,  and  other  ensigns  of  honour,         1828. 
set  up  in  memory  of  the  deceased,  may  not  be  removed  at 
the  pleasure  of  the  ordinary  or  incumbent.     On  the  con-  v. 

trary,  if  either  they  or  any  other  person  shall  take  away  or        «»*tle». 
deface  them,  the  person  who  set  tliem  up  shall  have  an 
action  against  them  during  his  life,  and  after  his  death  the 
heir  of  the  deceased  shall  have  the  same,  who  (as  they  say) 
is  inheritable  to  arms  and  the  like,  as  to  heir-looms ;  and 
it  avails  not  that  they  are  annexed  to  the  freehold,  though 
that  is  in  the  parson/'     And  Gibson's  Codex,  453,  454,  is 
referred  to.     In  Francis  v.  Ley  (a),  the  third  resolution^  it 
is  said,  "  Coats  of  arms  placed  in  any  window,  or  monu- 
ment  in  the  church  or  church-yard,  cannot  be  beaten  down, 
or  defaced  by  the  parson,  ordinary,  churchwardens,  or  any 
other ;  and  if  they  be,  the  heir  by  descent,  interested  in  the 
coat,  may  have  an  action  on  the  case ;  as  0  Ed,  4,  1 4." 
In  Dawney  v.  Dee  {b),  which  was  an  action  on  the  case  for 
disturbing  plaintiff  in  his  enjoyment  of  seats  in  the  chancel 
of  a  church,  under  which  he  claimed  a  prescriptive  right 
appurtenant  to  his  liouse  to  bur}',  it  is  said,  "  It  was  ob^ 
jected  that  the  allegation  of  the  disturbance  was  ill,  without 
alleging  a  special  disturbance,  how  he  was  disturbed  partis 
cularly,  sed  nan  allocatur:  for  it  sufficeth  to  allege  a  gene- 
ral disturbance :  and  an  express  precedent  was  cited,  the 
case  of  Sir  John  Harvey,  where  he  prescribed  to  have  to 
his  manor  a  burying-place  and  seats  within  the  church,- and 
for  disturbance  of  his  burying  there,  he  brought  his  action, 
and  adjudged  for  the  plaintiff  there ;  wherefore  it  was  ad- 
judged, for  the  plaintiff."     If  the  action  lies  for  an  injury 
done  to  the  ornamental  part  of  a  tomb,  to  the  inscription, 
or  the  armorial  bearings,  a  fortiori  it  must  be  maintainable 
for  an  actual  invasion  of  the  tomb  itself;  and  a  vault  is  a 
tomb,  within  the  meaning  of  the  original  word,  tumulus  (c). 
In  Day  v.  Beddingjield{d),  it  is  said,  "  if  coats  of  arms  are 

(a)  Cro.  Jnc.  367.  Steph.  Thes.  **  Tumulus,   a  torab, 

(6)  Ibid.  604.  grave,  or  sepulchre;**  Ainsw.  Hict, 

(c)  «  Tumulus,  terra  tumens;**         {d)  Noy,  Rep.  104. 
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1808.         put  on  a.wiodow,  or  upoo  a  monument  in  the  church  or 
church-yard^  they  may  not  be  broken  by  the  ordinary,  par- 
^  son,  churchwarden,  or  any  other.     For  the  heir  shall  have 

his  action  upon  the  case  for  that  they  are  and  belong  to 
him.''  Palmer  v.  The  Bishop  of  Exeter  {a),  ivhere  a  suit 
was  promoted  in  the  Spiritual  Court  by  the  ordinary  to 
deface  some  arms  which  had  been  put  up  in  a  church, 
shews  that  the  ordinary  has  not  of  himself,  and  as  his  own 
act  and  deed,  authority  for  that  purpose.  In  Bum*8  EcdC' 
iiastical  Law(fi),  citing  GibwtCs  Codex,  453,  it  is  said, 
**  No  person  may  be  buried  in  the  church,  without  the 
consent  of  the  incumbent.  Our  common  law  hath  given 
this  privilege  to  the  person  only,  in  a  resolution  in  the  case 
of  Francis  yf.  Ley"  (e);  so  that  it  is  clear  the  parson  has 
power  to  grant  the  privilege  of  burial  claimed  in  this  case. 
Secondly,  if  it  is  necessary,  in  order  to  sustain  this  verdict, 
that  the  plaintiff  shall  have  made  out  his  right  to  the  future 
iexclusive  possession  of  the  vault,  it  is  submitted  that  he 
has  done  so.  The  inscription  on  the  tablet,  the  receipt  for 
the  money,  the  agreement  signed  by  the  defendant,  the 
conversation  between  him  and  the  plaintiff,  all  the  evidence 
in  the  case,  went  to  shew  that  such  was  the  contract  between 
the  parties ;  that  the  thing  bargained  for  was  not  the  mere 
privilege  of  burial  in  one  particular  instance,  but  the  per- 
petual and  exclusive  use  of  the  vault.  But  it  is  said,  that 
buch  a  right  being  an  interest  in  land,  is  within  the  opera- 
lion  of  the  statute  of  frauds,  and  cannot  be  claimed  without 
a  deed  in  writing.  The  answer,  however,  is,  that  the 
statute  does  not  apply  to  such  a  case  as  this,  because  here 
there  is  no  transfer  of  the  soil,  or  of  any  property  in  it; 
nor  is  there  any  right  claimed  by  the  plaintiff  which  in  any 
manner  or  degree  interferes  with,  or  derogates  from,  or  is 
inconsistent  with  the  defendant's  admitted  ownership  of 
the  soil.  The  freehold  continues  in  the  defendant  precisely 
qs  it  was  before  the  vault  was  made ;  he  has  still  all  the 

(fl)  1  Slra.  576.  (c)  Cro.  Jac.  367,  4lh  Resolu- 

(6)  Vol.  i.  p.  2^7,  6th  cd.  lion. 


VVUISTLEH. 


£AST£R  TEEM,  IX  GEO.  IV. 

YigfaU  of  owuership  as  rector;  the  use  of  the  vault  claimecl 
by  the  plaintiff  is  consistent  with  the  defendant's  owner*  j^^^ 
jhip,  and  forms  in  fact  one  of  the  purposes  for  which  that  _^  v. 
49w«ership  was  created  by  law.  The  authorities  already 
-cited  shew  most  dearly  that  it  is  the  privilege  of  the  parspn 
to  determine  who  shall  pr  shall  not  be  buried  in  the  churcb, 
«nd  then  it  seems  to  follow  that  he  has  the  further  privilege 
of  saying  upon  what  terms  such  burials  shall  take  plaioe. 
Besides*  the  dnty  of  the  parson  is  co-extensive  with  his 
privilege,  because  the  privilege  is  one  that  ts  vested  in  him 
for  the  benefit  of  others,  pro  bono  publico.  The  def^d;int« 
therefore,  having  decided  that  the  plaintiff  should  have  « 
vault,  and  upon  what  terms,  a^d  the  vault  having  been 
made  conformably  to  those  terms,  the  plaintiff^s  use  or  pos<- 
^ession  of  it  was  a  right  perfectly  consistent  with  all  tlie 
rights  of  the  defendant.  This  is  the  circumstance  which 
distinguishes  this  case  from  one  which  will  probably  be 
relied  on  by  the  other  side,  namely,  Hewluisv,  Shipham(/i); 
and  indeed  from  all  the  cases  upon  the  subject  which  ^^ 
there  cited  and  reviewed.  There,  in  an  action  on  tlie  cast 
for  obstructing  a  drain,  the  plaintiff  claimed  right  and  title 
.to  the  drain  by  virtue  of  a  license  granted  to  his  landlords^ 
their  heirs  and  assigns,  to  make  the  drain,  and  to  have  the 
foul  water  pass  from  their  scullery  through  the  drain,  across 
the  defendant's  yard,  into  another  yard  appurtenant  to  tb^ 
premises  in  the  plaintiff'a  occupation.  And  it  was  held, 
that  the  interest,  as  declared  upon  by  the  plaintiff^  being  in 
its  nature  freehold,  and  the  license  to  support  it  being 
merely  by  parol,  and  not  by  deed,  the  action  was  not  main- 
tainable. But  in  that  case,  and  indeed  in  all  others  of  a 
simDar  kind,  it  is  apparent  that  the  right  claimed  by  the 
plaintiff  could  not  exist  consistently  with  all,  and  could  not 
be  enjoyed  without  infringing  upon  some,  of  the  defendant's 
rights.  This  is  the  very  principle  upon  which  the  common 
law  doctrine  of  license  is  founded;  and  it  has  been  repeat- 
edly decided  that  a  license,  although  to  be  exercised  in  or 

(«)  7  D.  &  R.  783;  5  B.  &  C.  2Q1. 
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18?Q.        about  land,  may  be  granted  by  parol,  and  that  when  once 
so  granted,  and  acted  upon  by  the  grantee,  it  cannot  be 
V.  revoked.     Winter  \,  Brockwell{a),  and  Taylor  v.  Waters(Jb\ 

WiiisTLSR.  ^j.^  authorities  in  point  (c).  In  Winter  v.  Brockwell  it  was 
held  that  a  parol  license  to  put  a  sky-light  over  the  defend- 
ant's area  could  not  be  recalled  at  pleasure  after  it  had 
been  executed  at  the  defendant's  expense ;  and  that  no 
action  lay  as  for  a  private  nuisance  arising  from  the  exist* 
ence  of  such  skylight.  And  in  Taylor  v.  Waters  it  was 
held,  first,  that  a  beneficial  license  to  be  exercised  upon 
land  may  be  granted  without  deed,  and  without  writing; 
and  secondly,  that  a  license  to  be  exercised  upon  land  for 
a  term  of  years,  granted  for  a  valuable  consideration,  and 
acted  upon,  cannot  be  countermanded.  The  latter  is  a 
particularly  strong  and  analogous  case.  It  decided  that 
the  right  of  admission  to  the  opera-house,  claimed  under  a 
silver  ticket^  might  be  transferred  by  parol ;  and  it  seems  a 
decisive  authority  for  saying  that  the  right  of  admission  to 
this  vault  may  be  also  trausferred,  or  created,  by  parol. 
It  seems,  indeed,  almost  absurd  to  talk  of  a  conveyance  by 
deed  in  such  a  case  as  the  present.  There  is  no  form  of 
deed  in  existence,  nor  is  it  possible  for  any  to  be  invented, 
by  which  such  an  interest  or  license  as  this  could  be  cour 
veyed.  But  if  there  were,  the  grantor  was  not  in  a  situa- 
tion to  make  such  a  conveyance  by  deed.  He  could  not 
bind  the  ordinary,  nor  his  successor,  by  deed  any  more 
than  by  parol.  Even  a  faculty,  by  which  it  is  clear  such  a 
right  might  be  vested  in  the  plaintiff,  does  not  amount  to 
a  conveyance  by  deed ;  and  it  appears  from  inquiries  made 
at  the  Register-office,  that  a  faculty  never  alleges  a  title  by 
deed,  but  merely  states  that  the  consent  of  the  parson,  &c., 
has  been  obtained.  Considering  the  peculiar  nature  of 
this  case,  in  which  all  the  rights  of  the  parties  have  reference 
to  ecclesiastical  circumstances,  the  common  law  rules  as  to 

(a)  8  East,  308.  (c)    And    see  Bro.    Abr.    tit. 

(*)  7  Taunt.  374,  License,  pi.  1,  7,  9. 
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transfers  of  estates  and  interests  in  land  seem  imperfectly, 
if  at  all  applicable. 


F.  Pollock,  contrA.  This  action  is  not  maintainable.  Whistle*. 
First,  it  is  obvious  that  the  gist  of  the  grievance  complained 
of  is,  the  infringement  of  the  plaintiflf*s  right  to  the  exclu- 
sive possession  and  use  of  the  vault;  and  the  only  question 
really'  is,  whether  the  evidence  adduced  at  the  trial  was 
sufficient  to  prove  the  commission  of  that  grievance.  Now 
in  order  to  produce  that  effect,  it  was  necessary  for  the 
plaintiff  to  shew  a  legal  title  to  that  right,  the  invasion  of 
which  he  complained  of;  and  that  he  has  clearly  failed  to 
shew.  Admitting  that  a  contract  to  the  effect  of  that 
declared  upon  by  the  plaintiff  was  entered  into  by  the 
defendant,  still  it  was  a  parol  contract  only;  and  being  a 
contract  relating  to  an  interest  in  land,  and  by  parol,  it  is 
clearly  void  by  the  statute  of  frauds.  The  case  of  Hewlim 
v.  Shipham,  cited  on  the  ether  side,  is  decisive  of  the  pre- 
"sent  case.  The  right  of  resorting  from  time  to  time  to  this 
vault  for  the  purposes  of  burial,  is  precisely  the  same  iu 
point  of  law  as  a  right  to  resort  from  time  to  time  to  any 
other  vault  or  cellar  for  any  other  purpose;  it  is  a  plain  and 
direct  interest  in  land,  which  cannot  be  created  or  trans- 
ferred but  by  deed.  Secondly,  if  the  action  is  maintainable 
at  all,  at  least  it  is  not  in  its  present  form ;  the  remedy  for 
such  a  grievance  as  the  plaintiff  complains  of  is  an  action 
of  trespass,  and  not  an  action  on  the  case.  This,  however, 
is  a  point  of  very  minor  importance ;  the  main  argument  is, 
that  the  right  alleged  to  have  been  infringed  being  an  inter- 
est in  land,  granted  by  parol  only,  no  action  can  be  main- 
tained for  the  supposed  infringement  of  it. 


Bayley,  J. — However  much  it  must  be  lamented  that 
a  person  in  the  situation  of  the  defendant,  who  has  received 
a  considerable  sum  of  money  as  the  price  of  a  right  which 
both  parties  at  the  time  clearly  understood  and  intended  to 
be  conveyed  to  the  plaintiff,  should  now  withhold  the  right. 
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and  retain  the  money,  in -fraud  of  his  own  agreement;  still, 
if  in  point  of  law  he  is  enabled  so  to  act  with  ioipuoityy 
and  he  will  insist  upon  the  strict  law  in  his  favour,  he  is 
entitled  to  do  so ;  and  we  can  only  administer  the  kw, 
whatever  we  may  think  and  feel  with  respect  to  the  justice 
of  the  case«  I  am  of  opinion  that  the  objection  taken  to 
the  maintaining  this  action  is  well  founded.  If  the  '*  ex- 
clusive right  of  interment  in/'  or  "  possession  of/'  this 
vault,  or  the  "  sole  and  exclusive  use' '  of  the  vault,  as  the 
declaration  variously  terms  it,  of  the  interruption  to  which 
the  plaintiff  complains,  be  an  interest  in  land,  then^  by  the 
etatute  of  frauds,  that  right  could  not  be  conveyed  by  the 
plaintiff  to  the  defendant  except  by  writing;  and  then,  a« 
it  is  admitted  that  there  was  no  conveyance  by  writing,  the 
action  cannot  be  maintained;  because  there  was  nothing 
signed  here  but  the  receipt  for  the  20/.,  which  is  perfectly 
silent  as  to  the  exclusive  use  of  the  vault.  Then,  is  this 
fight  an  interest  in  land?  or,  if  not,  what  b  it?  If  it  be  an 
easement  only,  it  still  lies  in  grant,  and  can  pass  only  by 
deed.  It  is,  in  my  opinion,  most  properly  speaking,  an 
easement,  or  incorporeal  hereditanient,  affecting  land,  and 
which  could  not  be  created  or  conveyed  by  parol.  But  I 
entertain  great  doubts  whether  the  defendant  had  power  to 
grant  such  a  privilege,  even  by  deed,  at  least  for  any  longer 
period  or  for  any  other  purpose  than  that  of  the  one  burial 
immediately  in  contemplation.  The  freehold  of  the  church, 
undoubtedly,  is  in  him  as  the  rector ;  but  the  rector  holds 
the  freehold  subject  to  the  jurisdiction  of  the  ordinary,  and 
for  general  and  public  purposes,  not  for  his  own ;  for  the 
benefit  of  tlie  parishioners  at  large,  not  for  his  own  sole 
benefit  and  emolument.  The  object  is,  that  he  shall  be 
enabled  to  furnish  all  his  parishioners  from  time  to  time 
with  reasonable  and  convenient  space  for  the  purposes  of 
burial,  and  if  he  had  the  power  to  grant  to  one  individual 
a  right  such  as  the  plaintiff  now  claims,  that  object  might 
be  defeated,  because  the  greater  portion  of  the  church 
might  become  appropriated  to    wealthy  individuals    who 
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could  afibrd  to  pay  largely  to  the  rector  for  such  a  privilege, 
to  the  actual  exclusion  of  the  poorer  parishioners.  It 
seems  to  me,  therefore,  that  such  a  right  cannot  be  granted 
at  all,  except  by  means  of  a  faculty,  to  a  parishioner,  and 
annexed  to  a  mansion  within  the  parish.  By  making  such 
a  grant,  the  rector  would,  during  the  residue  of  his  own 
incumbency,  limit  the  exercise  of  that  discretion,  which 
ought  during  the  whole  of  his  incumbency  to  be  freer 
There  is  no  necessity  that  the  rector  should  be  empowered 
to  make  such  a  grant,  because  there  will  always  be  time  to 
consult  the  ordinar)*,  and  to  take  the  necessary  steps  to 
have  it  ascertained  whether  there  should  or  should  not  be 
made  a  vault  calculated  to  contain  more  than  the  individual 
body  requiring  immediate  interment.  In  the  case  of  a  pew, 
a  faculty  is  clearly  necessary  for  such  a  grant ;  and  I  am  at 
a  loss  to  conceive  why  it  should  be  so  in  the  case  of  a  pew, 
more  than  in  the  case  of  a  tomb  or  vault.  In  both  cases 
the  governing  principle  ought  to  be,  to  regulate  the  accom- 
modation according  to  the  rights  and  the  wants  of  the 
parishioners;  and  I  apprehend  a  faculty  can  do  no  more 
than  limit,  in  the  one  case  the  right  of  sitting,  and  in  the 
other  the  right  of  burial,  to  inhabitants  of  the  parish. 
Generally  in  the  case  of  a  pew  the  faculty  is  confined  to 
persons  inhabiting  a  particular  house  within  the  parish; 
and  if  not,  if  it  is  annexed  to  a  parishioner,  in  the  character 
of  parishioner,  supposing  it  may  be  so,  still  when  the  party 
removes  from  the  parish,  the  exclusive  privilege  ceases,  and 
the  rights  of  other  persons  coming  into  the  parish  attach. 
In  Comyn^  Digest  {a),  it  is  said  that  a  man  may  prescribe 
as  tenant  of  an  ancient  messuage  within  the  parish  for  a 
right  of  separate  burial  in  the  church.  But  prescription, 
according  to  the  case  of  Rogers  y.  Brooks  (b),  presumes  a 
faculty  in  the  case  of  a  pew,  and  therefore  I  apprehend 
would  presume  a  faculty  in  the  case  of  a  vault.  With 
respect  to  the  form  of  action,  I  think  case  and  not  trespass 

(a)  Coin.  Dig.  Cemetery,  C.  Qy.      T.  R.  431,  ii.     See  Btferly  v.  Win- 
(6)  Cited  in  Stocks  v.  Booih,   I      du$,  7  D.  &  R.  564 ;  5  B.  &  C.  1. 
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would  have  been  the  proper  remedy,  supposing  the  plainlifF 
had  been  entitled  in  point  of  law  to  any  remedy  at  all. 
Com.  Dig.  tit.  Cemetery,  Francis  v.  Ley,  Dawney  v.  Dee, 
and  all  the  authorities  which  lay  it  down  that  an  action  lies 
for  disturbance  of  a  prescriptive  right  of  burial,  speak  of 
an  action  on  the  case  as  the  proper  form  of  action ;  and 
therefore  I  think  this  action  was  properly  conceived  in 
point  of  form,  if  it  was  maintainable  upon  the  other  ground, 
which  I  think  it  is  not.  In  Francis  v.  Ley,  this  sort  of 
right  is  spoken  of,  not  as  an  interest  in  land,  but  as  an 
easement,  or  a  privilege,  or  something  incorporeal,  lying  in 
grant ;  and  for  a  violation  of  such  a  right,  case  is  clearly 
the  proper  remedy,  as  contradistinguished  from  trespass, 
which  is  the  proper  remedy  where  the  plaintiff  is  the  owner 
of  the  soil,  and  complains  of  an  injury  to  his  exclusive  pos- 
session of  it. 


HoLROYD,  J. — I  am  also  of  opinion  that  this  action  was 
properly  brought  as  an  action  on  the  case,  supposing  it  to 
have  been  maintainable  at  all ;  but  I  am  also  of  opinion 
that  the  right  claimed  by  the  plaintiff  is  an  interest  in  land 
— not  properly  speaking  an  estate,  but  rather  an  easement 
—  and  therefore  requiring  a  grant  in  writing  for  its  creation; 
and  consequently  that  the  plaintiff,  who  claims  only  by  a 
parol  grant,  has  no  right  of  action  at  all. 


LiTTLEDALB,  J. — I  agree  that  this  action  is  not  main* 
tainable.  I  do  not  think  that  the  right  claimed  can  properly 
be  called  an  estate  or  interest  in  land,  within  the  meaning 
of  the  statute  of  frauds.  An  interest  in  land  is  either  an 
estate  in  fee  simple,  in  fee  tail,  for  life,  or  for  years,  or  at 
Avill  or  sufferance ;  it  is  something  which  is  properly  desig- 
nated an  estate*  But,  as  it  seems  to  me,  any  privilege 
which  the  rector  could  grant  in  any  event  as  applicable  to 
a  case  of  this  kind — or  rather  any  privilege  which  he  has 
granted,  because,  perhaps,  having  the  freehold,  he  might, 
as  against  himself,  grant  more — does  not  confer  any  thing 
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that  can  be  properly  called  an  estate  or  interest  in  land. 
It  is  only  the  privilege  of  making  a  vault,  and  of  having  the 
sole  and  exclusive  right  of  burying  there,  which  is  not,  in 
my  opinion,  any  interest  in  the  soil  itself.     For  although 
the  vault  was  to  be  surrounded  with  stone  and  brickwork, 
so  that  in  fact  no  person  could  enter  it  without  breaking 
through   the  arch,  still  I  think  the  plaintiff  had  only  the 
liberty  and  privilege  of  depositing  dead  bodies  there,  and 
that  he  could  not  have  excluded  the  rector,  or  the  ordinary, 
or  the  churchwarden,  or  any  person  who  had  an  interest 
in  the  church,  from  entering  the  vault,  if  it  was  necessary 
to  do  so  for  the  performance  of  any  religious  ceremony,  or 
for  any  other  of  the  purposes  of  the  church.     The  right 
claimed  by  the  plaintiff  appears  to  me,  therefore,  to  be 
only  an  easement,  giving  him  the  sole  and  exclusive  privi« 
lege  of  burying  in  the  vault;  which,  however,  is  considered, 
and  can  only  pass,  as  appurtenant  to  something  else.  .  It 
is  called  an  easement  in  Com.  Dig,  Burial,  B.  (Qy*J     It  is 
there  said  that  a  man  may  prescribe,  that  being  tenant  of 
an  ancient  messuage  he  ought  to  have  separate    burial 
within  such  a  vault  in  the  church,  or  in  such  an  aisle,  or  in 
the  quire.     It  seems  then  that  it  is  by  prescription  only  a 
man  can  claim  a  right  of  separate  burial;  and  what  is  this 
but  a  claim  of  a  right  of  separate  burial  i     The  ground  of 
my  opinion,  therefore,  is,  that  the  rector  had  no  right  to 
grant  that  which  he  has  granted,  either  by  deed  or  parol. 
I  do  not  see  how  this  can  be  put  on  a  different  Tooting 
from  an  exclusive  right  to  a  pew,  which  can  be  claimed 
only  by  prescription  as  appertaining  to  an  ancient  mes-* 
suage,  or  by  a  faculty.     It  is  said  the  rector  may  grant  this 
right,  because  he  has  the  freehold  of  the  church.     I  admit 
that  he  has,  and  of  the  church-yard ;  and  he  has  the  general 
right  of  regulating  the  burials,  both  in  the  church  and  the 
church-yard.     With  respect  to  the  church,  he  seems  to  be 
the  only  person  who  has  a  right  to  grant  privilege  of  burial 
there;  at  least  it  seems  to  have  been  so  considered  in 
Francis  v.  Ley,  the  fourth  resolution,  which  has  been  already 
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quoted.     But  th^  ground  of  the  parson's  right,  as  there 
n  stated,  seems  to  be  somewhat  different  from  what  is  laid 

V.  down  by  Burn  from  GibsotCs  Codex  (a) ;  for  he  says  this : — 

''  Latifranc,  Archbishop  of  Canterbury^  seems  to  have  been 
the  first  who  brought  up  the  practice  of  vaults  in  chancels, 
and  under  the  very  altars,  when  he  had  rebuilt  the  church 
of  Canterbury.     No  person  may  be  buried  in  the  church, 
or  in  any  part  of  it,  without  the  consent  of  the  incumbent. 
In  some  of  the  foreign  canons  it  is  said,  without  consent  of 
bishop  and  incumbent;  in  others,  without  consent  of  bishop 
or  incumbent*     But  our  common  law  hath  given  this  privi- 
lege to  the  parson  only,  exclusive  of  the  bishop,  in  a  reso- 
lution in  the  case  of  Francis  v.  Ley,  H.  12  Jac.  Cro.  Jac. 
d67r  that  neither  the  ordinary  himself,  nor  the  church-; 
wardens,  can  grant  license  of  burying  to  any  within  the 
church,  biftt  the  parson  only ;  because  the  soil  and  freehold 
of  the  church  is  only  in  the  parson,  and  in  none  other. 
Which  right  of  giving  leave  will  appear  to  belong  to  the 
parson,  not  as  having  the  freehold,  (at  least  not  in  that 
respect  alone,)  but  in  his  general  capacity  of  incumbent, 
and  as  the  person  whom  the  ecclesiastical  laws  appointed 
the  JAidge  of  the  fitness  or  unfitness  of  this  or  that  person 
to  have  the  favour  of  beiug  buried  in  the  church.     For 
anciently  (as  was  said)  the  burying  not  only  in  temples  and 
churches,    but  even   in  cities,   was  expressly  prohibited. 
And  afterwards,  when  the  burying  in  churches  came  to  be 
allowed  and  practised,  the  canon  law  directeth  that  none 
but  persons  of  extraordinary  merit  shall  be  buried   there ; 
of  which  merit  (and  by  consequence  of  the  reasonableness 
of  granting  or  denying  that  indulgence)  the  incumbent  was 
in  reason  the  most  proper  judge,  and  was  accordingly  so 
constituted  by  the  laws  of  the  church,  without  any  regard 
to  the  common  law  notion  of  the  freehold's  being  in  him, 
which,  if  it  proves  any  tiling  in  the  present  case,  proves  too 
much ;  that  neither  without  the  like  leave  may  they  bury  in 
the  church-yard,  because  the  freehold  of  that  also  is  de- 

(«)  1  Burn's  E.  L.  906,  7. 
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chred  to  be  in  him."  Then  if  the  parson  has  the  right  to 
exercise,  he  has  also  the  duty  to  perform,  of  deciding  who 
ought  or  ought  not  to  be  buried  in  the  church;  and  the 
ground  on  which  he  has  the  right  seems  to  be,  his  being 
under  the  obligation  to  perform  the  duty.  If  so,  he  cannot 
be  allowed,  by  delegating  his  right,  to  neglect  his  duty, 
which  he  must  do  by  granting  the  privilege  of  perpetual 
exclHsive  borial  in  a  vault.;  for  then  persons  dying  out  of 
the  parish,  and  being  wholly  unconnected  with  it,  may  at 
future  periods  be  buried  there,  at  the  option  of  the  proprie* 
tor  of  the  vault,  and  without  the  sanction  of  the  incumbent. 
The  form  of  action,  I  think,  is  right  {a),  I  do  not  con* 
ceive  that  any  deed  of  conveyance  could  have  been  framed 
to  effect  the  intention  of  these  parties;  but  the  ground  on 
which  my  judgment  is  formed  is,  that  the  whole  proceeded 
on  an  agreement  which,  as  it  was  unlawful  for  the  defend- 
ant to  make,  it  is  incompetent  for  the  plaintiff  to  enforce. 


Bryan 
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Rule  absolute  to  enter  a  nonsuit. 
(a)  But  see  Spooner  v,  Brewiter,  3  Bingh.  136;  2  C.  &  P.  34. 
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XRESPASS  for  breaking  and  entering  plaintiff's  close,  a  pi 

with  feet  in  walking,  and  the  feet  of  horses,  &c.,  and  the  P?**  ^"*"'Jf    . 

.  .  clatuum  fregiif 

wheels  of  carts,  &c.,  spoihng  the  grass,  with  spades,  &c  stating  chat 
<J'gging  peat  and  turf,  spreading  peat,  digging  drains  and  ^enanJ^iTdt 
ditches,  burning  peat,  and   carrying  away  the  ashes,  8cc.  fendant  of  the 
Pleas,  first,  as  to  cutting  and  digging  peat  and  turf,  aciio  ^o^r^^^ion 
7ion,  because  at  the  time  when,  &c.  plaintiff  was  tenant  to  *®  defendant 

J    r      J  r     1  1  •  t  •    1       o  .       of  all  pits  11 

defendant  of  the  close  ni  which,  &c.  subject  to  a  certam  the  close,  with 
reservation  to  defendant  of  all  pits  in  the  said  close,  whether  *"8'***»  ^f'* 

*^  ^  'to  cut  and 

opened  or  not  opened,  with  free  ingress,  egress,  and  regress  carry  away 

peat  and  tarf, 
18  bad  on  demurrer;  first,  for  not  shewing  how  and  when  defendant*s  interest  in  the 
close  commenced ;  and  secondly,  for  alleging  a  reservation  of  what  is  properly  the  sub- 
ject of  exception. 
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18^8.  to  and  for  defendant  to  dig,  cut^  and  carry  away  the  produce 
of  the  said  pits  at  all  seasonable  times  of  the  year;  and  that 
during  the  said  tenancy  defendant  having  occasion  for  peat, 
at  the  said  time  when.  Sec.,  being  a  seasonable  time  of  the 
year,  for  that  purpose  broke  and  entered,  &c.  Second,  as 
to  spoiling  the  grass  with  horses  and  carriages,  that  plaintiff 
was  tenant  to  defendant  of  the  close  in  which,  &c.,  subject 
to  a  certain  reservation  to  defendant  of  all  mines,  quarries 
and  pits  in  the  close,  open  or  not  opened;  and  that  during 
the  said  tenancy,  at  the  said  time  when,  8cc.,  being  a  sea- 
sonable time  for  that  purpose,  defendant  broke  and  entered 
the  close,  and  cut  and  dug  the  peat  in  certain  open  pits  of 
peat,  and  for  the  purpose  of  carrying  away  the  peat,  witli 
horses  and  carriages  broke  and  entered,  8cc.  To  these 
pleas  there  was  a  replication  and  new  assignment,  fpllowed 
by  a  rejoinder  and  pleas  to  the  new  assignment,  to  which 
there  was  a  surrejoinder,  with  demurrers  to  some,  and  re- 
plications to  others  of  the  pleas  to  the  new  assignment. 
But  it  is  unnecessary  to  set  these  out,  the  question  turning 
entirely  on  the  validity  of  the  two  pleas  set  out  above. 

E.  Lawes,  Serjt.  in  support  of  the  demurrers.  The 
pleas  in  question  are  clearly  bad ;  in  fact  they  are  no  pleas 
at  all.  They  merely  allege  a  tenancy  in  the  plaintiff  from 
the  defendant,  with  a  reservation  to  the  defendant  of  the 
peat  and  the  right  to  dig  it.  They  do  not  shew  that  the 
defendant  has  any  interest  in,  or  title  to,  the  locus  in  quo, 
nor  how,  nor  when  the  plaintiff's  tenancy  was  created. 
Now  it  was  decided  in  Bullard  v.  Harrison  (a),  that  a  way 
of  necessity  cannot  be  pleaded  generally,  without  shewing 
the  manner  in  which  the  land,  over  which  the  way  is 
claimed,  is  charged  with  it.  These  pleas  consist  entirely  of 
legal  results  or  effects;  they  do  not  allege  any  matters  of 
fact  upon  which  the  plaintiff  could  possibly  take  issue. 
F^rl  of  Cardigan  v.  Armifage  (b)  is  an  authority  to  shew 

-    (fl)  4  M  &  S.  387.  (6)  3  D.  &  R.  414. 
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that  such  a  reservation  as  that  set  out  in  these  pleas  is  bad. 
It  is  in  fact  not  a  reservation;  it  is,  if  any  thing,  an  excep-' 
lion.  Lord  Coke  says  (a),  "  note  a  diversity  between  an 
exception,  (vt'hich  is  ever  part  of  the  thing  granted,  and  of 
a  thing  in  esse,)  and  a  reservation,  which  is  alway  of  a  thing* 
not  in  esse,  but  newlv  created  or  reserved  out  of  the  land  or 
tenement  demised."  Again  he  says  (6),  "  A  man  upon  his 
feoffment  or  conveyance  cannot  reserve  to  him  parcel  of 
the  annual  profits  themselves,  as  to  reserve  the  vesture  or 
herbage  of  the  land,  or  the  like,  for  that  should  be  repug- 
nant to  the  grant.  Non  debet  enim  esse  reservatio  de  profit 
cnis  ipsis,  quia  ea  conceduntur,  sed  de  reddilu  novo  extra 
prqficua,'*  So  Sheppord,  in  liis  Touchstone  (c),  speaking  of 
a  reservation,  says,  **  It  must  be  of  some  other  thing  issuing, 
or  coming  out  of  the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  some  thing  issuing  out  of  another  thing.*' 
— "  If  a  man  grant  land,  yielding  for  rent,  money,  corn,  a 
horse,  spurs,  a  rose,  or  any  such  like  thing ;  this  is  a  good 
reservation  :  but  if  the  reservation  be  of  the  grass,  or  of  the 
vesture  of  the  land,  or  of  a  common,  or  other  profit  to  be 
taken  out  of  the  land;  these  reservations  are  void."  Upon 
these  authorities,  which  are  expressly  in  point,  the  reserva-* 
tion  here  pleaded  is  clearly  void,  and  the  pleas  bad. 

Jeremy f  contrd.  It  is  admitted  that  the  privilege  stated  ' 
in  these  pleas  to  be  reserved  to  the  landlord,  might  properly 
have  been  excepted  out  of  the  demise  or  grant  by  him  to 
the  tenant.  [Bui/lej/,  J.  This  is,  properly  speaking,  an 
exception,  and  not  a  reservation.  It  is  in  effect  an  excep- 
tion, and  of  a  privilege  which  might  properly  be  excepted. 
But  the  pleas  call  it  a  reservation ;  and  as  a  reservation  it 
is  clearly  bad:  then  are  not  the  pleas  bad  also?]  If  that  be 
the  view  of  the  case  taken  by  the  Court,  it  is  perhaps  user- 
less  to  endeavour  further  to  support  the  pleas. 

(a)  Co.  Litt.  47  a;  2  Tho.  Co.  (6)  Co.  Liu.  J43  a;   1  Tha.  Co. 

lilt.  412.  Litt.  442. 

(c)  First  edit.  80 ;  5ih  edit.  78* 

tOL.  li.  Z 
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Bayley,  J. — ^The  pleas  are  clearly  bad.  A  landlord 
cannot  reserve  a  component  part  of  the  land  demised  or 
granted,  as  he  has  done  here.  Besides,  the  pleas  do  not 
shew  how  or  when  the  defendant's  interest  in  the  land  com- 
menced, which  they  certainly  ought  to  do.  They  state  no 
facts  upon  which  an  issue  could  be  joined ;  they  set  forth 
legal  effect  only.  The  plaintiff  is  entitled  to  judgment  on 
the  demurrers. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff  on  the  demurrers. 


Doe,  on  the  Demise  of  Long,  v.  Pri<^g. 

Devise  "  to  A.  THIS  was  an  action  of  ejectment,  brought  to  recover  one- 

for  life,  and  seventh  share  of  certain  lands  in  the  several  parishes  of 
from  and  after  ' 

her  decease  to  Ripple  and  Upton,  in  the  county  of  Worcester,  more  par- 
children'of"^.  ^cularly  described  in  the  declaration,  which  the  plaintiff 
and  CJ*  The  claimed  to  be  entitled  unto,  under  the  will  of  one  William 
B.  died  during  Shipman.     The  case  came  on  to  be  tried  at  the   Spring 

It^.I^^®.®^'^;*  Assizes,  1827,  for  the  county  of  Worcester,  when  the  plain- 
Held,  that  the  ...  ,. 
period  of  sar-   tiff  was  nonsuited,  with  liberty  to  move  to  enter  a  verdict 

fi^  to'th!^  for  the  plaintiff,  if  this  Court  should  be  of  opinion  that  he 
death  of  the  was  entitled  to  recover;  and  upon  that  motion  being  made 
that  the' heir-    ^^  ^^®  subsequent  Term,  the  Court  directed  the  facts  to  be 

at^law  of  the    stated  in  the  following  case : — 

deceased  child  ... 

of  B,  was  en-         William  Shipman,  being  seised  in  fee  of  the  premises  in 

with^tlr  **hi^  9^^8^^"»  made  his  will,  which  was  duly  executed  and  at- 
drenofC.who  tested  so  as  to  pass  real  property,  bearing  date  the  6th 
survived  J.      j^^  ^f  February,  1782,  and  by  his  said  will  devised  the 

premises  in  question,  with  others,  to  his  mother,  for  "  her 
natural  life  only,''  and  after  the  death  of  his  mother,  to  his 
wife  for  her  natural  life  onlv.  He  then  devised  as  follows: 
"  And  from  and  after  the  decease  of  my  mother  and  wife, 
1  give  and  bequeath  all  the  above-mentioned  premises  unto 
the  surviving  children  of  William  Jennings,  of  Berckley,  in 
the  county  of  Worcester,  and  of  John  Warren,  of  Phelps 
in  Twining,  Gloucestershire,  and  to  their  heirs  for  ever^  the 
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rents  and  profits  to  be  divided  between  them  in  equal  pro-         isaa. 
portions,  share  and  share  alike."     He  then  devised  other 
real  property  immediately  to  his  wife  in  fee.      The   will 
further  contained  the  following  clause: — '*  And  whereas  1 
now  stand  indebted  to  Mr.  John  Jones,  of  Lulsley  Hill, 
(which  said  John  Jones  was  the  father  of  the  testator's  wife) 
in  a  considerable  sum  of  money  upon  bond ;  now  if  the 
said  Mr.  Jones  will,  at  the  time  of  my  death,  give   up  the 
said  bond  to  my  executrix  hereafter  named,  (testator's  wife,) 
and  not  insist  upon  the  payment  of  the  money,  all  the  above 
devises  respecting  his  daughter  to  stand  good;  but  if  he 
demands  payment  of  the  money,  it  is  my  will  that  all  the 
above  devises  to  my  wife  shall  be  void  and  revoked,  and 
she  shall  have  nothing  but  what  was  settled  on  her  before 
marriage;  and  in  that  case  I  give,  and  bequeath  unto  my 
mother  all  the  above-mentioned  estates,  real  and  persona1| 
for  her  natural  life  only,  and  from  and  after  her  decease  to 
the  surviving  children  of  William  Jennings  aforesaid,  and 
John  Warren,  and  to  be  divided  amongst  them  as  above- 
mentioned.'*     The  testator  died  in  August,  1785,  without 
having  altered  or  revoked  the  above  in  part  recited  will. 
At  the  time  of  the  testator's  death  there  were  living  his 
mother  and  wife,  six  children  of  the  said  William  Jennings^ 
and  one  child  of  the  said  John  Warren^  who  was  a  daughter^ 
and  afterwards  married  one  Wakeman  Long,  and  was  the 
mother  of  the  lessor  of  the  plaintiff,  (who  was  her  heir  dt 
law,)  and  attained  the  age  of  twenty-one  years  in  Septem- 
ber, 1823.     It  did  not  appear  that  the  said  John  Jones  ever 
claimed   bis  debt,  and  the  wife  of  the  testator  took  the 
estates  and  interests  given  and  bequeathed  to  her  by  her 
husband's  will,  and  enjoyed  the  same  until  her  death.    The 
testat0T*8  wife,  who  was  the  surviving  tenant  for  life,  died  in 
the  year  1810.     The  said  daughter  of  the  sMJohn  Warren 
died  in  the  year  1803,  and  at  the  time  of  the  death  of  the 
said  testator's  wife  in  18.10,  there  were  only  four  children 
of  William  Jennings ,  then  surviving.     The  question  for  the 
opinion  of  the  Court  is,  to  what  period  the  words  '•  sur- 
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viving  children"  shall  refer.  Whether  ta  the  period  of  the 
death  of  the  testator,  at  which  time  there  were  the  said  six 
children  of  Jennings,  and  the  said  daughter  of  the  said 
John  Warren  him  surviving;  or  to  the  period  of  the  death 
of  the  said  testator's  wife  in  1810,  at  which  latter  period 
there  were  only  four  children  of  Jennings  her  surviving,  and 
no  child  of  Warren,  If  the  Court  shall  be  of  opinion 
upon  the  construction  of  the  will^  that  the  period  of  sur* 
vivorship  relates  to  the  death  of  the  testator,  then  the 
plaintiff  will  be  entitled  to  recover  an  undivided  seventh- 
part,  and  a  verdict  is  to  be  entered  accordingly.  If  the 
Court  shall  be  of  opinion  that  the  period  of  survivorship 
relates  to  the  death  of  the  said  testator's  wife,  then  the 
nonsuit  is  to  stand. 

Cunvood,  for  the  plaintiff.  The  words  "  surviving  chil- 
dren" in  this  will  must  be  construed  to  refer  to  the  period 
of  the  death  of  the  testator.  Looking  at  the  will  altogether, 
or  as  Lord  Kenyan  once  expressed  himself,  "  looking  into 
all  the  four  corners  of  the  will,"  which  is  the  proper  mode 
to  be  adopted  for  the  purpose  of  discovering  the  intention 
of  the  testator  (a),  the  intention  of  this  testator  seenis 
clearly  to  be,  to  refer  the  survivorship  of  the  children  to  the 
period  of  his  own  decease.  Rose  v.  Hill  (b)  seems  an 
authority  in  point.  The  words  of  the  devise  there  were 
very  similar  to  the  words  of  the  devise  in  question.  They 
were,  "  to  my  five  children,"  naming  them,  "  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants."  It  was  held,  that 
the  words  **  survivors  and  survivor"  related  to  the  period 
of  the  testator's  death.  Unless  the  same  construction  be 
adopted  in  this  case,  the  same  words  of  devise  will  convey 
different  estates   dependent   on   a  contingency.     Such   a 

(a)  See  tFie  observations  of  Ab-      point,  in  Doe  v.  Turner,  2  D.  &  R. 
koli,€,  J.  and  Best,  J.  uporv  ibis      40?,  404. 

{b)  3  Burr,  X88K 
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devise  would  be  void  for  uncertainty.  In  Doe  v.  Maxey  (a) 
the  testator  devised  ail  his  real  estate  (except  at  S.)  to  the  j)^^ 

head  of  his  family  for  life;  and  then  to  several  of  the  junior  v, 

branches,  in  succession,  to  each  for  life;  with  Tcmainder  to 
his  first  and  other  sous  in  tarl  male ;  with  the  ultimate  re- 
mainder to  his  own  righ^  heirs.  He  then  devised  iiis  estate 
at  S.  to  some,  by  name,  of  the  junior  branches,  but  not  to 
all  of  those  to  whom  he  Irad  devised  the  first  estate,  and 
varying  the  order  of  succession,  to  each  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male ;  and  then 
devised  that  '*  for  default  of  such  issue,"  the  estate  at  S. 
should  go  **  to  such  person  and  persons,  and  for  such 
estate  and  estates,  as  should  at  that  time,  (t.  e.  on  the  death 
of  the  last  tenant  for  life  named,  without  issue  male,)  and 
from  time  to  time  afterwards,  be  entitled  to  the  rest  of  his 
real  estate,  by  virtue  of  and  under  his  will."  It  was  held* 
that  the  ultimate  remainder  in  fee  of  the  estate  at  S.  vested 
by  descent  in  the  person  who  was  the  testator*s  heir  at  the 
time  oj* his  death,  and  did  not  remain  in  contingency  under 
the  will  till  the  death  of  the  last  tenant  for  life,  without 
issue  male,  who  was  named  in  the  devise  of  that  estate. 

G,  JR.  Cross,  contrA.  The  construction  contended  for  on 
the  other  side  rejects  the  word  **  surviving"  from  the  devise 
altogether,  or  at  least  renders  it  wholly  useless  and  inopera- 
tive. Such  a  construction  is  most  unnatural,  and  has  been 
decided  to  be  so  in  many  cases.  Hawes  v.  Hawes  (b), 
Brown  v.  Bigg  (c),  Stringer  v.  Phillipps  (d),  and  the  other 
cases  of  that  class,  which  at  first  sight  appear  to  be  in 
favour  of  the  plaintiff,  contained  the  words  "  survivors  or 
survivor,"  with  other  words,  clearly  shewing  the  intention 
of  the  testator  to  create  a  tenancy  in  common.  And  there 
the  difficulty  arose  how  the  devisees  could  be  constituted 
tenants  in  common  with  benefit  of  survivorship,  and  in 
order  to  get  over  that  difficulty,  and  prevent  a  lapse,  it  was 
held,  that  the  words  of  survivorship  should  be  referred  back 

(a)  12  East,  589.  (c)  7  Ves.  279. 

lb)  1  Ves.  sen.  14;  3  Atk.  524;  (d)  1  Eq.Ca.  Abr.  292. 

1  Wils.  165. 
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1823.         to  the  period  of  the  testator's  death.   Thus  in  Rose  \, Hill  (a). 
Lord  Mansfield  said,  "  It  is  plain  that  they  were  not  to  take 
as  joint  tenants.     And  it  is  plain  to  me  that  he  considered 
that  several  of  his  five  children  might  happen  to  die  in  bis 
own  life-time;  and,  therefore,  makes  a  provision  for  such 
of  them  as  should  survive  him  and  be  in  existence  at  the 
time  when  the  interest  was  to  vest,  and  their  representa- 
tives.    He  meant  to  prevent  a  lapse;  and,  therefore,  we 
may  rather  apply  the  words  to  a  final  particular  time,  than 
give  no  meaning  at  all  to  them.     And  this  is  agreeable  to 
the  case  of  Stringer  v.  PhillippsJ'     But  in  this  case  the 
language  used  is  different.   Here  the  testator  devises  "  from 
and  after  the  decease  of  mv  mother  and   wife,  unto  the 
surviving  children  of  A.  and  B,,  and  their  heirs  for  ever, 
the  rents  and  profits  to  be  divided  between  them  in  equal 
proportions,  share  and  share  alike."     There  the  persons  at 
whose  death  the  survivorship  is  intended  to  operate,  are 
clearly  and  expressly  pointed  out,  namely,  the  testator's 
mother  and  wife.     They  were  to  take  first  as  tenants  for 
life,  and  the  rule  of  construction  adopted  by  the  Courts  of 
Equity  in  such  cases  is,  to  refer  the  survivorship  to  the 
period  of  the  death  of  the  tenant  for  life.     In  Newton  v. 
jiyscough  (6),  it  was  held,  that  under  a  bequest  over,  after 
an  interest  for  life,  by  words  importing  both  a  joint  interest 
and  a  tenancy  in  common,   as  to  three,   "  or  the  survivor, 
share  and  share  alike,"  the  period  to  which  the  survivorship 
relates,  depends  not  on  any  technical  words,  but  on  the 
apparent  intention  collected  from  the  particular  disposition, 
or  the  general   context.      In  Houghton  v.  Whitgreave  (c), 
there  was  a  gift  of  real  and  personal  estate,  after  a  life- 
interest  to  the  testator's  widow,  to  trustees,  to  be  converted 
into  money,  and  divided  among  several  persons  named,  and 
the  survivors  or  survivor  of  them :  and  it  was  held,  that 
those  only  were  entitled  who  survived   the  widow.      In 
Cripps  v.  Woolcott  (d),  it  was  held,  that  words  of  survivor- 
ship in  a  legacy  are  to  be  referred  to  the  period  of  division 

(a)  3  Burr.  1885.  (c)  IJ.  &  W.  140. 

(6)  19  Ves.  534.  (d)  4  Madd.  11. 
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and  enjoyment,  unless  a  special  intent  to  the  contrary  is  to  1B98. 
be  found  in  the  will;  and  tliat  if  there  be  no  previous  life 
estate  given  in  the  legacy,  the  period  of  division  is  the 
death  of  the  testator,  but  if  a  previous  life  estate  is  given, 
then  the  period  of  division  is  the  death  of  the  tenant  for 
life.  [Bayley,  J.  Edwards  v.  Symonds  (a)  seems  against 
you.  There  A.  bequeathed  one  shilling  to  his  eldest  son 
and  heir-at-law,  and  then  devised  his  estate  to  trustees  for 
•the  maintenance  of  his  six  younger  children,  naming  them^ 
and  immediately  on  the  youngest  attaining  the  age  of  twei^y- 
one,  then,  to  his  said  six  children^  and  the  survivor  and  sur*- 
vivors  of  them,  their  heirs  and  assigns  for  ever,  as.  tenants 
in  common :  and  it  was  held,  that  the  term  "  survivor  and 
survivors"  was  to  be  referred  to  the  testator's  death,  and  not 
to  the  coming  of  age  of  the  youngest  child.]  That  case 
differs  from  the  present  in  the  particular  already  adverted  to; 
the  words  there  are  *^  survivor  and  survivors;"  here  they 
are  **  surviving  children."  [Liitledale,  J.  Lord  Chief  Baron 
Comyns  lays  down  the  general  rule  of  construction  in  such 
cases  t6  be  to  refer  the  survivorship  to  tbe  period  of  the 
testator's  death.]  The  survivorship  must  have  reference 
to  the  period  when  the  estate  devised  vests,  which  in  this 
case  is  at  the  death  of  tbe  tenants  for  life,  not  at  the  death 
of  tbe  testator.  The  devise  to  the  children  is  from  and 
after  the  death  of  the  mother  and  wife.  There  is  no  devise 
or  gift  to  the  children  at  all  until  after  the  death  of  the 
surviving  tenant  for  life.  It  is  a  devise  or  gift  to  them,  or 
such  of  them  as  may  be  living,  after  the  death  of  the  sur- 
viving tenant  for  life.  In  BarikU  v.  Holliston  (b)  there 
was  a  devise  of  land  in  trust  for  the  testator's  daughter  for 
Ufe«  remainder  to  the  heirs  of  her  body,  and  if  she  died 
without  issue,  to  sell,  and  divide  the  money  among  all  and 
every  the  children  of  his  sisters.  The  sisters  had  several 
children  born  in  the  life-time  of  the  testator,  and  one  of 
them  had  a  child  born  after  his  death,  but  in  the  life-time 
of  his  daughter.    It  was  held,  that  the  after-born  child  was 

(a)  6  Taunt.  213;  2  Marsh.  24.  (6)  Ambler,  334. 
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entitled  to  a  share  of  the  money.  In  Ellison  v.  Aireiy  (a), 
the  devise  was  to  Elizabeth,  to  be  paid  at  twenty -one  or 
marriage;  but  if  she  died  before,  then  to  the  younger 
children  of  Francis;  and  it  was  held,  by  Lord  Hardtviike, 
that  this  extended  not  to  all  the  younger  children,  nor  was 
it  confined  to  those  who  were  the  younger  at  the  making  of 
the  will,  or  at  the  death  of  the  testator;  but  applied  to 
those  who  were  so  at  the  death  of  Elizabeth,  before  -her 
attaining  twenty-one,  or  at  her  dying  before  marriage.  In 
jiyton  V,  Ayton{b),  the  case  was  this:  George  Lee,  by  will 
dated  10th  October,  1762,  bequeathed  to  his  wife,  Martf 
Lee,  the  residue  of  his  real  and  personal  asinie  for  life: 
and  after  her  death  he  gave  the  same  to  the  children  of  Mr. 
John  AytOH  and  his  wife  Jane,  to  be  equally  divided  among 
ihem  the  said  Jane  Aj/tons  children,  and  not  any  children 
of  any  other  marriage  by  either  party.  The  testator  died 
15th  December,  1762,  without  issue.  Mary  Lee,  his 
widow,  died  1 1th  April,  1763.  At  the  death  of  the  testator 
and  his  widow,  John  Jyton,  Susannah  /iyton,  and  Mary 
Ayton,  (since  dead,)  were  the  only  children  of  John  and 
Jane  Ayton  then  born,  but  they  had  afterwards  three  other 
childcen,  Hannah,  Jane,  and  Elizabeth,  all  born  after  the 
death  of  the  wife.  The  Master  of  the  Rolls,  (the  late  Lord 
Kenyon,)  declared  that  the  interest  in  the  residue  of  the 
testator's  personal  estate  vested  absolutely  in  the  three 
children  of  JoAn  and  Jatte  Ayton,  who  came  into  esse  during 
the  life  of  Mary  Lee,  and  that  those  born  after  were  not 
entitled  to  a  share.  [Bayley,  J.  Adopting  your  construc- 
tion, and  supposing  that  one  of  the  tenants  for  life  had  sur-r 
vived  all  the  children,  the  devise  to  the  children  would  have 
lapsed  altogether.  Littledale,  J.  Doe  v.  Lawson  (c),  and 
the  cases  cited  in  the  judgment  of  the  Court  there,  seem 
all  against  you.  There,  one  devised  to  his  natural  son,  and 
in  case  of  his  marriage  with  certain  persons,  or  his  dying 
without  issue,  then  to  his  nephew  for  life,  and  after  his 

(a)  t  Ves.  sen.  111.  (c)  3  East,  ?78, 

ib)  I  Bro.  C.  C.  542,  n,;  1  Cox, 
327. 
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decease,  theu  for  and  among  such  person  or  persons,  his 
and  their  heirs,  8cc.  as  should  appear,  and  could  be  proved 
to  be  his  next  of  kin,  in  such  proportions  as  they  would,  by 
virtue  of  the  statute  of  distributions,  have  been  entitled. to 
his  personal . estate,  if  he  had  died  intestate:  and  it  was 
held,  that  the  distribution  was  to  be  made  among  those  who 
were  the  testator's  next  of  kin  at  the  time  of  his  deaths 
though  the  nephew,  to  whom  a  prior  life-estate  was  given, 
was  one.]  .  . 

The  case  was  argued  at  the  sittings  in  Banc  after  last 
Hilary  Term,  when  the  Court  took  time  for  consideration* 
Judgment  was  now  delivered  by 

Bayley,  J.— The  question  in  this  case  arose  upon  the 
construction  of  the  will  of  the  testator,  William  Shipman, 
and  particularly  upon  the  effect  of  the  limitation  in  the 
remainder  over  to  the  children  of  William  Jennings  and 
Joht^  Warren.  The  testator  devised  certain  premises  to 
his  mother  for  her  natural  life ;  after  her  death,  to  his  wife 
for  her  natural  life;  and  from  and  after  the  decease  of  his 
mother  and  wife,  to  the  surviving  children  of  Jennings  and 
Warren,  and  to  their  heirs  for  ever,  the  rents  and  profits  to 
be  divided  between  them  in.  equal  proportions,  share  and 
share  alike.  He  then  revoked  the  devise  to  his  wife  upon 
a  contingency,  which  never  happened ;  and  in  the  event  of 
that  contingency  happening,  devised  the  premises  to  his 
mother  for  her  natural  life,  and  from  and  after  her  de- 
cease to  the  surviving  children  of  Jennings  and  Warren,  to 
be  divided  among  them  as  above-mentioned.  The  sur- 
viving children  of  Jennings  and  Warren,  therefore,  were  tQ 
take  the  estate  upon  the  death,  in  the  one  case  of  the  tes- 
tator's mother  and  wife,  and  in  the  other  of  his  mother 
only ;  and  the  question  was,  when  any  interest  under  this 
devise  vested  in  those  children,  whether  at  the  death  of  the 
testator,  or  at  the  death  of  the  tenant,  or  tenants,  for.  life; 
in  other  words,  whether  *'  surviving  children"  means  such 
as  were  living  at  the  death  of  the  testator,  or  such  as  were 
living  at  the  death  of  the  tenants  for  life,  who  survived  him. 
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Generally  speaking,  the  rule  of  construction  in  such  cases 
is  clear,  that  all  the  children  who  are  in  esse  at  the  period 
of  the  testator's  death,  then  take  a  vested  interest,  which  is 
transmissible  to  their  respective  heirs  immediately.  For 
that  position,  Baldwin  v.  Karver  (a).  Doe  v.  Perryn  (6), 
Meredith  v.  Meredith  (c),  and  Right  v.  Creber  {d)y  are  all 
clear  authorities.  Where  there  is  a  limitation  by  remainder 
to  children,  who  shall  be  in  esse  at  the  happening  of  a  con- 
tingent event,  there  the  remainder  is  contingent,  and  no 
interest  vests  until  the  event  happens.  Rig/it  v.  Day  (e). 
If  the  demise  here  had  been  to  the  children  generally, 
without  adding  the  word  "  surviving,"  there  would  have 
been  no  doubt  that  this  case  would  have  ranged  within  the 
first  class  of  cases  I  have  mentioned,  and  that  the  estate 
would  have  vested  in  the  children  from  the  moment  of  the 
testator's  death.  The  insertion  of  the  word  *'  surviving" 
creates  the  whole  doubt  and  difficulty,  and  raises  the  ques- 
tion, to  which  period  the  survivorship  is  to  refer,  whether 
to  that  of  the  testator's  death,  or  to  that  of  the  death  of  the 
tenants  for  life.  The  law  always  inclines  so  to  construe  a 
devise  as  to  make  the  estate  vest ;  and  the  probable  intention 
of  the  testator  in  this,  as  in  other  cases,  was  to  render  the 
limitation  to  the  children  certain  and  secure.  If  upon  the  face 
of  the  will  a  contrary  intention  is  apparent,  that  intention 
must  be  effectuated;  where  no  such  intention  is  apparent, 
the  Courts  have  always  acted  upon  the  probable  intention 
of  the  testator,  and  the  general  inclination  of  the  law  to 
make  the  estate  vest.  We  have  not  been  able  to  find  any 
decided  case  precisely  like  the  present;  but  there  are  many 
which  strongly  resemble  it.  There  are  many  cases  where 
the  word  **  surviving"  has  been  held  to  have  relation  to  the 
period  of  the  testator's  death.  Some,  where  the  devise 
being  to  several  as  tenants  in  common,  a  different  construc- 
tion would  cause  a  lapse  of  the  devise.  Some,  where  the 
limitation  is  by  remainder  in  the  alternative,  either  at  the 

(a)  Cowp.  309.  (d)  7  D.  &  R.  718 ;  5  B.  &  C. 

(6)  S  T.  R.  484.  866. 

(e)  10  East,  505.  (e)  16  East,  67. 
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death  of  the  testator,  or  of  the  tenant  for  life,  and  where  i898. 
the  former  is  preferred,  for  the  sake  of  vesting  the  estate. 
In  Wilson  v.  Bajfley  (a),  the  devise  was  in  these  words : — 
"  Item;  my  will  is,  that  in  case  both  my  said  sons,  Marik 
and  John,  shall  happen  to  die  unmarried,  and  that  neither 
of  them  shall  have  any  issue  lawfully  begotten,  then  iny 
daughters,  Mary,  Sarah,  and  Catherine,  and  the  survivors 
and  survivor  of  them,  and  their  assigns,  be  permitted  to 
receive  all  the  rents,  issues,  and  profits  of  all  the  said 
leases,  lands,  and  premises,  as  tenants  in  common,, and  not 
as  joint  tenants.''  The  testatpr  died,  leaving  the  sons  and 
daughters  mentioned  in  the  devise,  and  another  daughter, 
whose  interests  were  the  subject  of  discussion  in  the  case 
in  question,  but  form  none  for  consideration  in  the  present. 
Mark  died  a  bachelor;  John  thereupon  became  seised,  and 
continued  in  possession  until  his  death;  Mary  married, 
and  died  without  issue ;  Sarah  married,  and  died,  leaving 
is^ue;  John  married,  survived  all  his  sisters,  except  Ca^' 
therine,  and  died  without  issue;  Catherine,  the  youngest 
daughter,  survived  all  her  brothers  and  sisters,  and  as  such 
survivor  claimed  the  benefit  of  the  whole  devise.  The 
children  of  her  deceased  sister  claimed  to  share.  The 
Court  of  Chancery  in  Ireland  decreed  the  whole  to  the 
surviving  sister;  but  this  part  of  the  decree  was  reversed  in 
the  House  of  Lords  in  England;  and  it  was  adjudged  that, 
upon  the  cpntingencies  which  had  happened,  the  estates  in 
question  were  well  devised  to  the  testator's  daughters  as 
tenants  in  common,  and  that  the  children  of  the  deceased 
sister  were  entitled  to  share.  In  Perry  v.  Woods  {b)  there 
was  a  legacy  to  /f.  for  life,  and  after  her  decease  to  her 
children ;  but  if  she  should  leave  none,  then  to  B.  and  C. 
share  and  share  alike,  or  to  the  survivor.  It  was  held  to  be 
a  vested  interest  in  B.  and  C.  upon  the  death  of  the  tes- 
tator, as  tenants  in  common,  for  J.,  though  she  survived  B. 
and  C,  died  without  children.  In  Roebuck  v.  Dean  (c),  a 
trust  was  created  by  will  to  pay  the  dividends  of  stock  to 

(o)  5  Bro.  P.  C.  388;  2d  edit.  (c)  4  Bro.  Cb.  Ca.  403,  3  Ves. 

vol.  iii,  195.  juiitf  265,  S.  C. 

(6)  3  Ves.  204. 
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1828.         jjjg  uiece  of  the  testatrix  for  life,  and  after  her  death  to 
D„E  divide  the  capital  among  the  brothers  and  sister  of  the  tes- 

„  ^'  tatrix,  and  in  like  manner  to  the  survivor;  and  it  was  held 

PaiGc. 

that,  notwithstanding  the  last  words,  the  shares  of  those 
who  died  in  the  life-time  of  the  niece  passed  to  their  repre- 
sentatives.     In  Maberly  v.  Strode  («),  the  principle  laid 
down  was,  that  words  of  survivorship,  added  to  tenancy  iu 
common  in  a  will,  are  to  be  applied  to  the  death  of  the 
testator,   unless  an  intention  to   postpone  the   vesting  is 
apparent.     The  devise  in    that  case  was,   to  the  son    of 
the  testator  for  life;  and  in  the  event  of  his  dying  without 
issue,  the  words  run  thus : — "  unto  my  nephews,  William 
and  James  Strode,  and  to  my  niece,  Cecil  Strode,  in  equat 
proportions,  share  and  share  alike,  his,  her,  and  their  issue, 
or  the  issue  of  either  of  them  to  take  their  parents'  share, 
M^ith  benefit  of  survivorship  to  my  said  nephews  and  niece.*' 
The  testator's  son  died  without  issue ;  the  niece  died  in 
the  life-time  of  the  son,  unmarried ;  one  of  the  nephews 
died  in  his  life-time,  leaving  issue;  the  other  nephew  sur- 
vived; and  the  question  was,  whether  the  children  of  the 
deceased  nephew  should  share  with  the  surviving  nephew, 
or  whether  the  latter  should  take  the  whole.     Sir  Pepper 
Arden,  then  Master  of  the  Rolls,  in  his  judgment  observed, 
**  In  the  opinion  I  have  formed  upon  the  words  of  sur- 
vivorship, I  found  myself  upon  what  I  thought  I  was  war- 
ranted to  do  in  Perry  v.  Wood,  where  I  had  occasion  to 
look  into  all  the  authorities;  and  I  relied  upon  Stringer  v. 
Phillips,   followed   by  Roebuck  v.  Dean,  which  is  almost 
exactly  the  present  case,  and  there  the  Lord  Chancellor 
thought  himself  warranted  to  follow  Stringer  v.  Phillips. 
All  the  cases  were   considered  in   Perry  v.   Woodsy  and 
Brograve  v.  Winder  {b)  was  urged  as  an  authority  that  the 
Lord  Chancellor  had  changed  his  opinion.     I  have  looked 
into  those  cases,  rather  wishing  to  found  my  opinion  upon 
them.      Roebuck  v.  Dean  is  as  near  this  case  as  can  be. 
Lord  Bindon  v.  Lord  Suffolk  (c)  seems,  as  the  Lord  Chaii- 

(a)  tJ  Vcs.  jun.  450.  (c)  1  P.  Wins.  96. 

(6)2  Ves.  jun.  634. 
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cellor  said,  to  have  bad  a  very  odd  fate  in  the  House  of         1828. 
Lords.     Considering   Stringer  v.  Phillips   recognized  by 
Lord  Hardwicke  {a\  his  lordship  thought  it  safer  to  adhere 
to  that.     It  is  very  true,  in  Brograve  v.  Winder,  he  was  of 
opinion  the  vvords  were  such  as  plainly  proved  the  vesting 
was  postponed.     He  gives  his  reasons,  but  does  not  retract 
what  he  said  in  Roebuck  v.  Dean,  but  founds  himself  upon 
the.  words ;  from  which  it  plainly  appeared,  that  the  time 
of  distribution  was  the  time  to  which  the  words  were  meant 
to  apply.      I   followed    that   and    Stringer  v.   Phillips  in 
Perry  v.  Woods,     This  case  is  very  nearly  the  same  as 
those,  perhaps  stronger;  for  the  life  of  the  son  is  a  very 
long  period,  within  which  it  was  very  likely  every  one  of 
these  nephews  and  nieces  might  be  dead;  in  which  case 
there  would  be  a  total  intestacy ;  and  that  is  one  reason, 
why  it  is  necessary  to  adopt,  if  possible,  the  construction  oi 
the  word  "  survivorship"  as  applicable  only  to  the  death  of 
the  testator.     The  construction  that  the  benefit  of  sur- 
vivorship was  to  prevent  a  lapse,  and  that  the  interests 
vested  at  the  death  of  the  testator,  is  much  the  most  be- 
neficial construction.     Upon  these  authorities,    I    am   of 
opinion  that  upon  these  blind  words,  the  safest  and  soundest 
construction — best  warranted  by  the  authorities — most  be- 
neficial to  the  parties — most  likely  to  be  intended — is,  that 
the  meaning  is,  such  as  shall  survive  the  testator;  but  that 
it  is  not  meant  that  it  should  remain  in  contingency,  and 
vest  only  in  such  as  should  happen  to  survive  the  son,  with 
the  chance  of  the  whole  being  lost,  and  a  total  intestacy 
occasioned."     The  language  of  the  Master  of  the  Rolls 
there  is  strong,  and  applies  pointedly  to  the  present  case. 
Upon  general  principles,  there  seems  to  be  no  good  reason 
why  the  vesting  of  the  estate  should  be  postponed  beyond 
the  period  of  the  testator's  death ;  and  there  is  a  very  good 
reason  against  so  postponing  it,  namely,  the  danger  of  pro- 
ducing a  lapsed  devise.    Edtaards  v.  Sj/monds,  to  which 
I  referred  in  the  course  of  the  argument,  is  a  recent  decision 
of  the  Court  of  Common  Pleas  supporting  this  view  of  the 

(fl)  1  Vez.  sen.  14. 
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I8e8.  case;  and  seems  to  me  an  authority  in  point.  Rase  v. 
Hill,  cited  by  Mr.  Curwood,  and  the  other  cases  of  im- 
mediate devise,  do  not  appear  to  me  to  be  so  much  in 
point  as  those  I  have  now  referred  to.  Here  the  testator's 
death  was  the  period  at  which  he  himself,  in  all  probability, 
intended  the  devise  to  the  children  to  take  effect;  and  we 
are,  therefore,  upon  the  whole,  of  opinion,  that  the  estate 
did  vest  at  the  period  of  the  testator's  death  in  such  of  the 
children  of  Jennings  and  Warren  as  were  then  living,  and 
that  the  lessor  of  the  plaintiff,  as  the  heir  of  one  of  those 
children,  is  entitled  to  a  proportionate  part,  namely,  one 

seventh. 

Judgment  for  the  Plaintiff  accordingly  (a). 

Joseph  Pratt,  administrator  of  Ann  Pratt,  v.  Swaine. 

In  trover  by      X  ROVER.     The  declaration  stated  that  Ann  Pratt  in 

an  administra-  [j^^  lifetime,  to  wit,  on,  &c.  at,  &c.  was  lawfully  possessed 

tor « not  guilty  ,  '  '  .  "^  *^ 

of  the  premises  of  divers  goods  and  chattels  (enumerating  them)  as  of  her 

wiinin  SIX  ^^^  property,  and  being  so  possessed  thereof,  she  after- 
plea,  not  being  wards,  to  wit,  on,  &c.  at,  8cc.  died  so  possessed,  after  whose 
anaUegatioiT    death,  to  wit,  on  20th  October,  1820,  the  said  goods  and 

that  the  cause  chattels  came  to  the  possession  of  defendant  by  finding, 

of  action  did  . 

not  accrue        ^nd  afterwards,  and  after  the  death  of  the  said  Ann  Pratt, 

within  six         jq  ^,Jj^  q,^  4^1^  ^ay,  1822,  administration  of  all  and  singular 

the  goods  and  chattels  of  the  said  Ann  Pratt  was  granted 
to  plaintiff;  yet  defendant,  well  knowing  the  said  goods  and 
chattels  to  be  the  property  of  the  said  Ann  Pratt  in  her 
lifetime,  and  at  the  time  of  her  death,  and  to  belong  to 
plaintiff  as  administrator  as  aforesaid,  after  the  death  of  the 
said  Ann  Pratt,  but  contriving  to  injure  plaintiff  as  admi- 
nistrator as  aforesaid,  had  not  delivered  to  him  the  said 
goods  and  chattels,  although  requested  so  to  do,  and  de- 
fendant afterwards,  and  after  the  death  of  the  said  Ann 
Pratt,  to  wit,  on  1st  January,  1823,  converted  and  disposed 
of  the  same  to  his,  defendant's,  own  use.     Plea,  that  de- 

(a)  And  see  Drat/ton  v.  Dray-  Rep.  298 ;  Evans  v.  BrUtain,  3 
ton,  Dessaus.  Cha.  Rep.  384;  Sei^.  &  Rawie,  135;  'Bayley  v. 
Campbell  v.  Heron,  Cain.  &'Norw.      Bishop,  9  Ves.  jun.  6. 
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fendant  was  not  guilty  of  the  premises  in  the  declaration 
mentioned,  or  of  any  or  either  of  them,  at  any  time  within 
six  years  next  before  the  exhibiting  of  plaintiff's  bill,  in 
manner  and  form  as  plaintiff  had  complained  against  him, 
defendant.  Special  demurrer,  stating,  that  the  plea  was 
argumentative  and  uncertain,  and  did  not  shew  explicitly 
that  the  action  was  not  commenced  in  due  time,  according 
to  the  Statute  of  Limitations ;  for  although  defendant  might 
not  have  been  guilty  of  the  premises  mentioned  in  the  de- 
claration within  six  years  next  before  the  exhibiUng  of 
plaintiff's  bill,  the  causes  of  action  might  have  accrued  to 
plaintiff  as  administrator  within  that  period.  Joinder  in 
demurrer. 

Ckiity,  in  support  of  the  demurrer.  The  plea  is  clearly 
bad.  It  has  been  decided  that  to  a  declaration  in  an  action 
on  the  case,  founded  in  tort,  a  plea  of  not  guilty  of  the 
supposed  grievances  in  the  declaration  mentioned,  within 
six  years  before  the  exhibiting  of  plaintiff's  bill,  is  bad  on 
special  demurrer.  Dyster  v.  Battye(a),  It  has  also  been 
decided  that  in  an  action  of  assumpsit  by  an  administrator 
upon  a  bill  of  exchange,  payable  to  the  testator,  but  ac- 
cepted after  his  death,  the  Statute  of  Limitations  begins  to 
run  from  the  time  of  granting  the  letters  of  administration, 
and  not  from  the  time  the  bill  becomes  due,  there  being  no 
cause  of  action  until  there  is  a  party  in  a  capacity  to  sue. 
Murray  v.  The  East  India  Company  {b).  Upon  that  prin- 
ciple it  follows  that  the  plaintiff  in  the  present  case  had  no 
cause  of  action  until  the  letters  of  administration  were 
granted  to  him.  The  defendant  ought  to  have  shewn  upon 
the  face  of  his  plea  that  the  cause  of  action  did  not  accrue 
wit))in  six  years,  whereas  he  has  only  alleged  that  he  was 
not  guilty  of  the  premises  within  six  years,  which  may  be 
true,  and  yet  the  cause  of  action  may  have  accrued  to  the 
plaintiff,  as  administrator,  within  six  years. 

Coleridge,  contri.  The  gist  of  this  action  is  the  con- 
version ;  and  the  declaration  avers  that  the  conversion  took 

(fl)  3  B.  &  A.  448.  (6)  5  B.  &  A.  204. 
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18(28.         place  after  tbe  letters  of  administration  had  been  granted.  It 


SWAINE. 


states  first,  that  administration  was  granted  to  the  plaintiff, 
V.  and  then,  that  the  defendant,  knowing  the  goods  to  belong, 

to  the  plaintiff  as  administrator,  afterwards  converted  them 
to  his  own  use.  [Ilolroydf  J.  The  words  are,  *'  afterwards 
and  affer  tbe  the  death  oi  Ann  Pratt,*'  shewing  that  the 
word  /'  afterwards*'  applies  to  something  done  after  her 
death.] 

Bayley,  J, — If  the  plaintiff  had  joined  issue  upon  the 
plea,  and  had  proved  a  conversion  prior  to  the  granting  of 
the  letters  of  administration,  he  would  have  supported  the 
allegation  in  the  declaration,  notwithstanding  the  insertion 
of  the  word  afterwards.  As  soon  as  letters  of  administra- 
tion are  granted,  the  administrator  becomes  clothed  with 
all  tbe  rights  which  appertained  to  the  testator  at  tbe  time 
of  his  death;  but  no  right  of  action  accrues  to  the  adminis- 
trator until  he  has  sued  out  letters  of  administration.  It 
may,  consequently,  be  true,  that  the  defendant  has  not  been 
guilty  of  any  conversion  within  six  years,  and  yet  that  the 
cause  of  action  has  accrued  to  the  plaintiff  within  six  years. 
If  a  defendant  wishes  to  secure  the  protection  afforded  by 
tbe  Statute  of  Limitations,  he  must  take  care  to  shew  by 
his  pica  that  thd  cause  of  action  did  not  accrue  within  six 
years;  and  he  must  claim  the  benefit  of  the  statute  either 
in  the  very  words  of  the  statute  itself,  or  at  least  in  words 
of  equivalent  import.  He  has  not  done  either  in  the  pre- 
sent case,  and  upon  that  ground  I  am  clearly  of  opinion 

that  his  plea  is  bad. 

J.- 

.,  HoLuoYD,  J.  concurred. 

LiTTLEDALE,  J. — Thc  act  of  Parliament  ought  to  be 
pleaded  in  the  very  words  of  the  act  itself.  The  common 
form  is  undoubtedly  that  adopted  in  the  present  case,  but 
it  is  a  deviation  from  the  language  of  thc  statute. 

Coleridge,  prayed  leave  to  amend,  which  was  granted 
upon  payment  of  costs. 
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COURT  OF  KING'S  BENCH, 


IN 
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IN  THE  NINTH  YEAR  OF  THE  BEIOK  OF  OEDROE  IV. 
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Fairlie  r.  Denton  and  Barker^  Gents,  two,  8cc»  v^v^ 

Assumpsit  for  money  bad  and  received  by   the  de-  Where  there 
fendants  to  the  plaintiff's  use ;  with  the  other  money  counts,  [ained  debt 
Plea,  non  assumpsit,  and  issue  thereon.   At  the  trial,  before  from  A.  to  B., 
Lord  Tenterden,C.J.,  at  the  London  Adjourned  Sittings  orlarcer^ebt 

after  last  Michaelmas  Term  (a),  the  case  was  this: — The  ^^"^  ^-  ^  -^-t 

and  all  agree 
plaintiff  was  a  timber  merchant;  the  defendants  were  at-  that  C.  shall 

tomeys,  and  were  proprietors,  jointly  with  a  Mr.  Perry,  a  •    .    5  °®^' 
surveyor,  of  a  plot  of  building  ground,  part  of  which  they,  in  and  C.  pro- 
October,  1826,  agreed  to  let  to  two  bricklayers  named  Cross-  B|*^an^action 
land  and  Stonehouse,  for  the  purpose  of  building  certain  ^iH  lie  upon 
houses  thereon.     An  agreement  to  the  following  effect  was  Secus,  if  at  the 

accordingly  entered  into  between  those  parties: — "  Defen-  t»™e  of  the 

promise  the 
dants  and  Perry  to  grant  to  Crosslana  and  Stonehouse,  their  debt  from  C. 

executors,  file.,  or  to  their  nominees,  lease  or  leases  of  the  {?  ,^dated°or 
ground,  to  hold  to  them,  their  executors,  &c.,  for  96  years  incomplete, 
from  Michaelmas-day  then  last,  at  the  yearly  rent  of  a  pep- 
per corn  for  the  first  year,  and  at  the  rent  of  42/.  for  the 
residue ;  Crossland  and  Storiehouse,  at  their  own  expense, 
before  Lady-day  then  next,  to  erect  twelve  messuages  as  in 

(a)  Counsel  for  the  plaintiff,  F,      the  defendants,  Scarlett,  A.G.  and 
Pollock  and  R,  V.  Richards;  for      Comyn. 
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1828.         the  agreement  mentioned,  and  to  completely  cover  them 
in  before  Christmas-daj  then  next;  defendants  and  Perry 
V.  to  supply  Crossland  and  Stonehouse  with  bricks,  at  prices 

Denton,  j^^  ^j^^  agreement  mentioned,  the  amount  of  such  bricks  to 
be  sunk  in  the  purchase  of  a  rent-charge  equal  to  8/.  per 
cent,  per  annum,  to  be  charged  upon  each  of  the  mes- 
suages, in  addition  to  the  rent  of  42if.y  and  to  |>urclm»e 
from  Crossland  and  Stonehouse  a  further  yearly  rent-charge 
of  96/.  to  be  charged  upon  each  of  the  messuages,  in  addi- 
tion to  the  rent  of  42/.,  for  the  sum  of  1200/.,  to  be  paid  to 
Cross/and  and  Stonehouse,  or  their  order  in  writing,  by  six 
instalments,  at  different  periods  of  the  progress  of  the 
buildings."  Pursuant  to  this  agreement,  Crossland  and 
Stonehotise  took  possession  of  the  ground^  and  the  build- 
ings were  commenced.  Soon  afterwards,  Crossland  and 
Stonehouse  having  applied  to  the  plaintiff  to  furnish  them 
with  timber  for  the  houses,  and  having  referred  him  to  the 
defendants,  a  communication  took  place  between  the  plain- 
tiff and  the  defendants,  when  the  latter  refused  to  guarantee 
the  payment  by  Crossland  and  Stonehouse  for  the  timber; 
but  undertook,  if  Crossland  and  Stonehouse  gave  the  plain- 
tiff orders  upon  them  for  the  amount  of  timber  supplied, 
to  pay  the  plaintiff,  so  far  as  their  instalments  were  due  to 
Crossland  and  Stonehouse,  The  plaintiff  accordingly  sup- 
plied Crossland  and  Stonehouse  with  timber,  for  the  payment 
of  which  they  gave  him  written  orders  upon  the  defendants 
from  time  to  time,  and  such  orders  were  paid  by  the  do* 
fendants  to  the  plaintiff,  to  the  amount  of  772/.  14j(.  6 J., 
which  far  exceeded  the  amount  of  instalments  then  due 
from  the  defendants  to  Crossland  and  Stonehouse.  A  ba- 
lance of  233/.  being  still  owing  from  Crossland  and  Stone- 
house  to  the  plaintiff,  which  neither  they  nor  the  defendants 
would  pay,  the  present  action  was  brought  against  the  latter. 
It  was  contended  for  the  defendants  that  as  their  debt  to 
Crossland  and  Stonehouse  was  never  extinguished,  and  as 
they  had  never  actually  received  from  Crossland  and  Stone- 
house any  money  to  the  plaintiff's  use;  this  action  was  not 
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maintainable;  and  Wharton  v.  Walker  (a)  was  cited  as  in         1828. 
point.     It  was  answered  for  the  plaintiff^  that  upon  the 
authority  of  the  last  case  upon  the  subject,  Spratt  v.  Hob-      '    V. 
house  (ft),  the  balance  of  the  debt  from  the  defendants  to       Nekton. 
Grassland  and  Stonehouse,  was,  under  the  circumstances  of 
this  case,  to  be  considered,  by  construction  of  law,  as  money 
had  and  received  by  the  defendants  to  the  plaintiff's  use. 
The  Lord  Chief  Justice  overruled  the  objection,  but  re- 
served the  point,  and  the  plaintiff  obtained  a  verdict,  with 
liberty  for  the  defendants  to  move  to  enter  a  nonsuit  (c). 
A  rule  nisi  having  been  obtained  accordingly, 

F,  Pollock  and  12.  V.  Richards  shewed  cause.  If  it 
appears  from  the  course  of  dealing  between  these  parties, 
that  the  defendants  agreed  to  consider  the  money  due  from 
them  to  Grassland  and  Stonehouse  as  money  had  and  re- 
ceived by  them,  the  defendants,  to  the  use  of  the  plaintiff, 
there  is  nothing  illegal  in  such  an  arrangement,  and  the  de- 
fendants are  liable  in  this  form  of  action.  It  is  not  neces- 
sary that  any  money  should  actually  pass;  the  legal  effect 
of  such  an  arrangement  is  the  same  as  if  the  defendants  had 
actually  handed  over  the  money  to  the  plaintiff,  and  he 
had  actually  returned  it  to  them.  The  case  of  Spratt,  as- 
signee of  Lynch,  v.  Hobhouse  (J),  seems  to  be  in  point. 

(a)  6  D.  &  R.  288;  4  B.  Sc  C.  has  been  actually  received,  there 
163.  that  action  will  not  lie.     And  the 

(b)  4  Bingh.  177.  reason  seems  to  be  this,  that  in  the 

(c)  Looking  at  the  various  de-  latter  case  the  defendant  is  still 
cisions  upon  this  subject,  the  set-  liable  to  be  sued  by  his  original 
tied  distinction  appears  to  be  this :  creditor.  From  some  of  the  cases 
— Where  the  original  debt  has  been  it  would  also  seem  to  follow,  that 
extinguished,  that  is,  the  debt  where  the  original  debt  is  extin- 
owing  from  the  defendant  to  the  guished,  but  no  money  has  been 
original  creditor;  or,  where  money  actually  received,  the  only  remedy 
has  been  actually  received  by  the  is  by  an  action  upon  the  special 
defendant  on  account  of  the  plain-  promise;  though  the  last  case  of 
tiff;  there,  the  action  for  money  Spratt  v.  Hobhouse,  4  Bingh.  177, 
had  and  received  will  lie :  but,  seems  contra.  See  Comyn  an  CoH'^ 
where  the  original  debt  has  not  tracts,  978. 
been  extinguished,  and  no  money  (d)  4  Bingh.  177. 
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1828.  There  Lynch,  who  held  the  lease  of  a  public^house,  was 
indebted  to  the  defendants  in  19,751.,  and  bad  deposited  his 
lease  in  their  hands  as  a  security.  Temprell,  who  had  650/. 
in  the  defendants'  hands,  purchased  Lynck'»  lease  for 
\690L,  the  defendants  agreeing  to  advance  him  enough  to 
make  up  the  purchase  money,  on  retaining  the  lease  as  a 
security.  Lynch,  Temprell,  and  the  defendants*  clerk  met 
to  complete  the  transfer,  when  Temprell  drew  a  draft  on 
the  defendants  in  favour  of  Lynch  for  I690/.  The  de« 
fendants'  clerk  received  this  draft,  and  on  Lynches  executing 
the  transfer  of  the  lease,  gave  him  a  draft  on  the  defendants 
for  415/.  On  the  evening  of  that  day.  Lynch  having  pre- 
viously committed  acts  of  bankruptcy,  a  creditor  of  his  gave 
the  defendants'  clerk  notice  not  to  pay  the  draft,  as  a 
docket  would  be  struck  against  Lynch.  Another  of  the 
defendants'  clerks  in  consequence  refused  payment  when 
the  draft  was  presented  the  next  day,  having  also  received 
a  similar  notice  from  the  plaintiff,  another  creditor  of 
Lynches.  The  defendants  some  days  afterwards  paid  the 
draft  to  a  banker,  who  presented  it,  but  not  till  he  had  exe- 
cuted an  indemnity.  The  plaintiff  sued  the  defendants,  as 
for  money  had  and  received  to  his  use,  and  the  jury  were 
directed  by  Best,  C.  J.,  to  find  for  the  plaintiff,  if  they  were 
of  opinion  that  the  arrangement  made  by  Temprell  and  the 
defendants'  clerk  was  equivalent  to  a  passing  of  the  money. 
The  jury  found  for  the  plaintiff,  and  the  Court  held,  after 
argument  on  a  motion  for  a  new  trial,  that  the  plaintiff,  as 
the  assignee  of  Lynch,  was  entitled  to  maintain  the  action, 
for  money  had  and  received,  against  the  defendants.  It 
will,  however,  be  said,  that  this  action  is  not  maintainable, 
because  the  plaintiff  here  can  only  claim  as  assignee  of 
Crossland  and  Stonehonse,  and  a  chose  in  action  is  not 
assignable.  Generally  speaking,  undoubtedly,  that  propo- 
sition is  true ;  but  it  is  clear,  from  recent  decisions,  that  if 
in  this  case  the  plaintiff,  Crtmland  and  Stonehouse,  and  the 
defendants  had  agreed,  that  the  defendants  should  become 
the  debtors  of  the  plaintiff  for  the  sum  due  to  him  from 
Crossland  md  Stamhouse,  the  debt  from  Crossland  md  Stone^ 
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k0H8e  to  the  plaintiff  would  have  been  extinguished,  and  he 
would  be  entitled  to  sue  the  defendants  for  that  amount.      ^ 

I"  AIRLIE 

Cuxon  V.  Chadiejf  (a),  and  Wharton  v.  Walker  (b).  Now  _  v- 
there  was  evidence,  at  least  sufficient  to  go  to  the  jury,  of 
such  an  agreement  in  this  case.  The  plaintiff  by  lodging 
the  orders  for  payment  with  the  defendants,  apprized  them 
that  he  should  consider  them  as  his  debtors  for  the  sums 
mentioned  in  the  orders.  The  defendants,  by  stating  to 
Crossland  and  Stonehouse  that  they,  the  defendants,  were 
responsible  to  the  plaintiff  for  the  sums  mentioned  in  the 
orders,  furnished  evidence  of  a  promise  by  themselves  to 
pay  the  plaintiff  the  amount  due  to  him  from  Crossland 2inA 
Stonehouse,  and  of  an  agreement  by  the  plaintiff  to  take  the 
defendants  as  his  debtors  for  that  amount.  Then,  the 
debt  from  Crossland  and  Stonehouse  became  extinguished, 
and  the  extinguishment  of  that  debt  constituted  a  valid 
consideration  for  an  undertaking  by  the  defendants  to  pay 
the  plaintiff.  Besides,  in  this  case,  when  the  defendants 
had  once  admitted  that  they  were  responsible  to  the  plain- 
tiff, Crossland  and  Stonehouse  had  no  power  to  revoke  the 

order.     Hodgson  v.  Anderson  (c). 

.  ♦ 

Scarlett  and  Comyn,  contrd,  were  stopped  by  the  Court. 

Lord  Tenterden,  C.  J. — We  are  all  of  opinion  that 
the  rule  for  entering  a  nonsuit  in  this  case  must  be  made 
absolute.  The  general  rule  of  law  is,  that  a  debt  cannot 
be  assigned.  There  is,  however,  an  exception  to  that 
general  rule.  It  has  been  held,  that  where  it  has  been 
admitted  and  agreed  beyond  dispute  that  a  defined  and 
ascertained  sum  is  due  from  A,  to  J3.,  and  that  an  equal 
or  a  larger  sum  is  due  from  C.  to  A.,  and  the  three  agree 
that  C.  shall  be  debtor  to  B.  instead  of  A,,  and  C.  promise^ 

(a)  5  D.  &  R.  417 ;   S  B.  &  C.  (c)  5  D.  &  R.  735 ;    3  D.  &  C. 

591.  842.     And  see  Metcalfv.  Clough^ 

(6)  6  D.  &  R.  288 ;  4  B.  &  C.  ante,  178. 
163. 
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to  pay  B.  the  sum  owing  to  him  from  A.,  an  action  maj 
be  maintained  by  JB.  against  C.  (a).  In  the  present  case 
there  was  no  defined  or  ascertained  sum  admitted  or  agreed 
to  be  due  from  the  defendants  to  Crossland  and  Stone-- 
house,  at  the  period  when  the  former  are  supposed  to  have 
acknowledged  that  they  were  responsible  to  the  plaintiflf. 
Crossland  and  Stonehouse  applied  to  the  defendants  for  a 
further  advance,  which  the  defendants  refused,  because 
they  held  orders  in  favour  of  the  plaintiff  for  the  payment 
of  more  than  200/.  But  there  was  no  evidence  to  shew 
that  that  particular  sum  was  then  due  from  the  defendants 
to  Crossland  and  Stonehouse:  it  might  only  have  been  to 
become  due  at  some  future  period  by  the  completion  of 
the  work  then  in  progress.  It  was  for  the  plaintiff  to 
bring  himself  within  the  exception  to  the  general  rule,  by 
shewing  clearly  that  at  the  time  when  the  defendants  are 
supposed  to  have  promised  to  pay  him  the  debt  owing  to 
him  from  Crossland  and  Stonehouse,  there  was  a  debt 
ascertained  and  admitted  to  be  owing  from  the  defendants 
to  Crossland  and  Stonehouse.  This  he  has  not  done ;  and 
therefore  he  has  not  brought  himself  within  the  exception 
to  the  general  rule,  and  cannot  maintain  this  action. 


Rule  absolute  to  enter  a  nonsuit  (6). 


(a)  «*  If  A,  owes  B.  100/.,  and  B. 
owes  C.  100/.,  and  the  three  raeet, 
and  it  is  agreed  between  them  that 
A,  shall  pay  C.  the  100/. ;  B.'s  debt 
is  extinguished,  and  C.  may  reco- 
ver that  sam  against  A  J*  Per  But' 
ler,  J.,  in  Tatbck  v.  Harris,  3  T.  R. 
180.  Tliis  appears  to  be  laid  down 
without  reference  to  an  express 
promise;  and  query  whether  a 
promise  is  not  necessarily  implied 
from  the  nature  of  the  transaction. 
And  see  Wilwn  v.  Coupland,  5  B. 


&  A.  238 ;    Hodgson  t.  Ander$on, 
5  D.  &  R.  741,  746. 

(6)  Expromissores  autem  qui 
dicuntur,  fidejussores  non  sunt, 
quia  idem  cum  alio  non  promittunt 
nee  obligation!  aliense  arced unt: 
sedexpromissionefitnovatio.  Nam 
expromittere  et  expromissor  in  usu 
juris  is  dicitur  qui  alicnam  obliga- 
tionem  in  se  suscipit  liberato  reo. 
Vinn.  Comm.  lib.  3,  tit.  21,  de 
fidcjussoribus;  and  see  Pothier, 
Obligations,  No.  601. 
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FiRTn  V.  Thrush.  J^^ 

Assumpsit  by  the  mdopsee  against  the  indorser  of  a  Special  facts 
bill  of  exchange.     Plea,  non  assumpsit,  and  issue  thereon,  [^"a^de^r^j 
At  the  trial  before  Lord  TenUrden^  C.  J.,  at  the  Liondon  notice  of  dis- 
Adjourned  Sittings  after  Trinity  Term,  1827(a),  the  due  support  the 
presentment  of  the  bill,  its  dishonour,  and  the  defendant's  common  aver- 

1     •       J  ,    ,  ,  .        meat  of  notice. 

mdorsenient  upon  it,  were  admitted;  and  the  only  question     An  indorsee 
Was,  whether  due  notice  of  the  dishonour  had  been  given  notjtnowinft 

f  the  indorser  s 

to  the  defendant,  or  due  diligence  used  by  the  plaintiff  to  address,  em- 
serve  him  with  such  notice,  so  as  to  satisfy  the  allegation  Se^todLcover 
ef  notice   in   the  declaration.      The   circumstances  were  it  and  give 
these : — The  plaintiff,  a  bill  broker  in  London,  took  the  biU  honour.   The 

in  payment  of  a  debt  from  Messrs.  Swaine  and  Co.,  to  attorney  dis- 
covers tiie  ad- 
whom  it  had  been  paid  by  one  Major,  who  had  previously  dress  one  day, 

indorsed  the  bill  in  the  name  of  the  defendant,  by  his  consults  his 
permission.     The  defendant  was  an  innkeeper  at  Bruton,  cond,  and 
in  Somersetshire.      The  bill  was  dated  Frome,  which  is  ^e^th?i^l— 
also  in  Somersetshire,  but  distant  ten  miles  from  Bruton.  HeM,  a  valid 

notice 

The  bill  became  ine  on  the  4lh  of  August,  1826,  and  upon      Semble,  that 

its  being  dishonoured,  the  plaintiff  immediately  sent  notice  an  agent  to 

^  .11-  indorse,  is  also 

of  that  fact  to  the  defendant  by  a  letter,  directed  to  him  at  agent  to  re- 

Frooie.     This  letter  did  not  reach  the  defendant;  but  after  ^'7^  "^^^^®  ""^ 

dishonour. 
remaining  a  month,  the  usual  period,  at  the  Frome  Post- 

Office,  was  returned  from  thence  to  the  General   Post- 

Office  in  London,  and  from  thence  to  the  plaintiff,  whom 

it  reached  on  the  25th  of  September.     Major,  who  had 

indorsed  the  bill  for  the  defendant,  had  immediate  notice 

of  its  dishonour,  but  did  not  communicate  the  fact  to  the 

defendant ;  and  he  also  knew  the  place  of  the  defendant's 

residence,  but  refused  to  communicate  it  to  the  plaintiff. 

On  the  l6th  October,  the  plaintiff's  attorney  first  received 

information  of  the  defendant's,  residence;  on  the  17th  he 

communicated  it  to  the  plaintiff,  and  consulted  with  him 

(a)  Counsel  for  the  pUiuiUff,  Scarlett,  A.G.,  and  BarneuKiU;  for  the  de- 
fendant, Brougham  and  Ch'Uty. 
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what  was  to  be  done;  and  on  the  18th  he  sent  the  de- 
fendant  notice  of  the  dishonour,  and  demanded  payment 
of  the  bill.  Neither  of  those  days  fell  on  a  Sunday. 
Under  these  circumstances  it  was  contended,  on  the  part 
of  the  defendant,  first,  that  the  notice  to  Major  was  not  in 
law  notice  to  the  defendant,  and  therefore  that  there  was  n6 
due  notice  of  the  dishonour  to  the  defendant  in  the  first 
instance  ;  secondly,  that  the  notice  on  the  18th  of  October 
was  too  late,  for  the  defendant's  residence  having  been 
discovered  on  the  l6th,  the  notice  ought  to  have  been  sent 
at  latest  on  the  17th;  and,  thirdly,  that  even  if  the  latter 
notice  was  sufficient  in  itself,  still  the  averment  of  notice 
in  the  declaration,  which  was  in  the  ordinary  form,  was  at 
variance  with  it,  and  ought  to  have  been  so  framed  as  to 
meet  the  peculiarity  of  the  case,  by  setting  out  the  real 
facts  respecting  the  notice. 


Lord  Tenterden,  C.  J. — At  present  I  am  inclined  to 
think  that  as  the  defendant  authorized  Major  to  indorse 
the  bill  for  him  and  in  his  name.  Major  must  be  considered 
as  the  defendant's  agent  in  the  transaction ;  and  that  as  he 
knew  both  of  the  dishonour  of  the  bill  and  the  place  of 
the  defendant's  residence,  the  first  of  which  he  concealed 
from  the  defendant,  and  the  latter  from  the  plaintiff;  no- 
tice to  him  must  be  considered  notice  to  the  defendant. 
I  am  also  inclined  to  think  that  the  lapse  of  a  day  between 
the  l6th  of  October,  when  the  plaintiff's  attorney  ascer- 
tained the  place  of  the  defendant's  residence,  and  the  18thj 
when  he  sent  him  actual  notice  of  dishonour,  was,  under 
all  the  circumstances  of  this  case,  immaterial;  for  the 
attorney  had,  in  my  opinion,  a  right  to  take  the  interme- 
diate day  to  see  and  consult  his  client.  Such  a  delay  iu 
the  first  instance  would  have  been  fatal  perhaps,  because  a 
prompt  notice  is  essential  upon  the  first  intelligence  of  the 
dishonour  of  a  bill ;  but  after  the  unavoidable  delay  and 
difficulty  occasioned  by  the  plaintiff's  ignorance  of  the  de- 
fendant's  residence,  extreme   promptitude  ia  not  so  im-p 
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portant  or  necessary.    I  am  also  inclined  to  think  the  aver-        i898. 
ment  of  notice  in  the  declaration  sufficient,  and  that  it  was 
not  necessary  in  such  a  matter  to  set  out  all  the  special 
facts  in  pleading. 

His  lordship  having  thus  delivered  his  opinion,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  which  they  did 
accordingly.  In  Michaelmas  Term  last  a  rule  nisi  was 
obtained  to  set  aside  the  verdict,  and  to  enter  a  nonsuit, 
against  which 

Sir  J.  Scarlett  nndBamewall  shewed  cause.  The  defend- 
ant ought  not  to  complain  of  the  verdict  against  him;  for  he 
has  received  two  several  good  and  sufficient  notices  of  the 
dishonour  of  the  bill.  He  chose  to  employ  Major  as  his 
agent  to  indorse  the  bill  for  him  in  the  first  instance ;  and 
by  so  doing  he  made  him  his  agent  through  the  whole 
transaction  respecting  the  bill;  consequently,  notice  to 
Major  was  notice  to  him,  and  it  is  admitted  that  Major 
had  due  notice.  Independently  of  that,  the  notice  on  the 
18th  of  October  was  in  good  time.  The  defendant's 
address  was  ascertained  only  on  the  l6th;  and  sending  him 
notice  on  the  18th  was  using  all  reasonable  and  necessary 
diligence.  Then,  supposing  the  plaintiff  is  driven  to  rely 
on  this  second  notice,  he  was  not  bound  to  set  out  the 
special  circumstances  attending  it  in  his  declaration. 
There  is  no  express  authority  upon  this  point,  one  way  or 
the  other;  it  does  not  appear  ever  to  have  been  decided. 
The  only  case  upon  the  subject  {Cory  v.  Scott  (a),)  is  cited 
in  Mr.  Justice  Bayley's  Treatise  on  Bills  (6),  where  that 
learned  judge  says,  apparently  upon  the  authority  of  that 
case,  "  Under  an  allegation  of  notice,  it  may  be  question- 
able whether  evidence  can  be  given  of  facts  to  excuse 
notice,  or  whether,  to  let  in  such  evidence,  the  facts  should 
not  be  specially  pleaded :"  but  the  case  contains  no  de- 
cision, nor  any  strong  opinion  upon  the  point,  one  way  or 

(o)  3  B.  &  A.  619.  (b)  Bayley  on  BilU,  S«9. 
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the  other  (a).  Upon  general  principles  a  special  averment 
does  not  appear  necessary;  and  in  this  case  the  special 
facts  were  not  proved  as  an  excuse  for  want  of  notice,  for 
there  was  a  good  previous  notice  to  the  defendant  through 
his  agent. 

Brougham  and  Chitty,  contrd.  The  averment  that  the 
defendant  had  notice^  must  be  construed  to  mean  that  he 
had  prompt  and  regular  notice;  notice  at  that  period  at 
which  by  law  notice  ought,  ordinarily,  to  be  given.  Now 
Hie  evidence  in  the  case  was,  not  of  such  regular  notice, 
but  of  certain  circumstances  which,  it  was  contended, 
formed  an  excuse  for  the  waut  of  such  regular  notice. 
There  was  a  variance,  therefore,  between  the  averment  and 
the  proof.  The  plaintiff,  in  order  to  meet  the  difficulties 
and  peculiarities  of  his  case,  ought  to  have  set  out  in  his 
declaration  the  circumstances  on  which  he  relied  as  forming 


(a)  The  decision  in  Cory  v.  Scott 
is  reported  thus: — "  Where  a  bill 
was  drawn  and  accepted  for  the 
accommodation  of  an  indorsee, 
who,  as  well  as  the  drawer,  had 
no  effects  in  the  hands  of  the  ao 
ceptor : — Held,  that  a  subsequent 
indorsee,  in  order  to  entitle  himself 
to  recover  in  an  action  against  the 
drawer,  was  bound  to  give  notice 
of  the  dishonour,  as  the  drawer 
miglit  have  called  on  the  acceptor, 
or  the  previous  indorsee,  for  pny- 
ineot,  if  he  had  had  such  notice  :^ 
not  in  the  least,  certainly,  touching 
the  question  of  pleading  and  evi- 
dence involved  in  the  principal 
case.  In  Chitty  on  Bills,  466,  5th 
ed,,  it  is  said, ''  In  an  action  against 
the  drawer  or  indorser  of  a  bill,  it 
is  a  most  material  averment  that 
the  defendant  had  notice  of  the 
dishonour  of  the  bill,  or  some  ex- 
cuse must  he  alleged  for  the  neglect 
to  give  sucli  notice,  and  an  error 
in  this  res|>ect  will  be  fatal  after 
verdict."     This   position    ajipears 


to  be  perfecdy  correct.  The  de- 
claration, in  order  to  trace  tlie  de- 
fendant's liability,  and  raise  a  con- 
sideration for  the  alleged  promise 
and  undertakiug,  must  shew  either 
that  he  had  notice  of  dishonour  or 
that  he  had  disqualified  himself 
from  claiming  that  to  which  he  was 
prima  Jaeie  entitled.  Want  of  as- 
sets, or  other  circumstances  which 
dispense  with  an  actual  and  for- 
mal notice,  would  seem  to  amount 
to  an  implied  or  a  constructive 
notice,  sufficient  to  satisfy  a  gene- 
ral allegation  of  notice,  though  ca- 
pable of  being  stated  specially  on 
the  record.  But  where  the  party 
has  had  actual  notice,  and  the  only 
question  is,  whether  that  notice 
was  given  witliin  a  reasonable  time, 
there  appears  to  be  no  more  rea- 
son for  setting  out  the  special  cir- 
cumstances on  the  record,  than  for 
stating  at  what  hour  the  jx)st  goes 
out  on  the  second  day  in  an  ordi- 
nary case. 
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ao  excuse  for  the  want  of  the  usual  notice.  Cor^  v.  ScoH(a).  1898. 
But  the  notice,  as  proved,  was  not  in  itself  sufficient.  Ad- 
mitting that  the  plaintiff,  while  the  bill  was  running  due, 
and  after  it  had  become  due,  used  due  diligence  to  ascer-  Thrush. 
tain  the  place  of  the  defendant's  resideuce,  still,  he  did  not 
give  notice  to  the  defendant  within  a  reasonable  time  after 
he  had  ascertained  where  he  might  be  found.  The  plain- 
tiff's attorney  was  informed  of  the  defendant's  place  of 
residence  on  the  l6th,  but  did  not  send  him  notice  till  the 
1 8th.  He  might  and  ought  to  have  sent  the  notice  on  the 
i7th ;  and  his  omitting  to  do  so  was  laches  on  the  part  of 
the  plaintiff.  On  tliat  ground,  therefore,  the  plaintiff  is 
not  entitled  to  recover. 

Lord  Tentebden,  C.  J. — I  am  clearly  of  opinion  that 
the  allegation  in  the  declaration  that  the  defendant  had  no- 
tice of  the  dishonour  of  the  bill,  was  abundantly  supported 
by  proof  that  he  had  a  notice,  good  and  available  in  law; 
and  that  it  was  quite  unnecessary  to  set  out  upon  the 
record  the  particular  facts  and  circumstances  which  ren- 
dered the  notice  valid,  although  it  was  given  at  a  later 
period  than  would,  in  ordinary  cases,  have  sufficed.  The 
objection  to  the  form  of  the  declaration,  therefore,  being 
removed,  the  only  question  is,  whether  the  notice  of  dis- 
honour was  valid  or  not.  I  thought  at  the  trial  that  as  the 
defendant  had  made  Major  his  agent  for  the  purpose  of 
indorsing  the  bill,  he  had  also  made  him  his  agent  for  the 
purpose  of  receiving  notice  of  the  dishonour,  and,  conse- 
quently, that  notice  given  in  due  time  to  Major,  was  notice 
given  to  the  defendant.  I  still  incline  to  the  same  opinion; 
but  it  is  not  necessary  to  decide  the  case  upon  that  ground* 
and  I  prefer  to  decide  it  upon  higher  and  more  general 
principles.  For  more  than  a  month  the  defendant's  ad- 
dress was  unknown.  Up  to  the  24th  of  September  the 
holder  was  clearly  not  guilty  of  any  laches :  he  had  inquired 

(a)  3  B.  &  A.  619.    See  the  last  note. 
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the  defendant's  address  both  of  Major  and  of  his  attorney, 
and  was  unable  to  obtain  any  information.  The  bill  pur- 
ported to  have  been  drawn  at  Frome,  and  to  that  place 
the  plaintiff  sent  notice  of  its  dishonour.  The  letter  con- 
veying that  notice  was  returned  to  Pownal,  the  plaintiff's 
attorney,  on  the  24th  of  September,  and  he  thereupon 
wrote  to  an  attorney  at  Poole,  instructing  him  to  ascertain 
and  furnish  him  with  the  defendant's  address.  On  the  l6th 
of  October,  he  was  furnished  with  the  defendant's  address. 
If  he  had  sent  the  defendant  a  notice  on  the  1 7thy  it  is  not 
disputed  that  that  would  have  been  in  sufficient  time;  but 
he  did  not  send  it  till  the  18th;  and  thus  the  question  is, 
whether  he  was  justified  in  taking  the  intermediate  day  to 
consult  his  client.  Pownal  was  not  the  holder  of  the  bill ; 
he  was  the  agent  and  attorney  of  the  plaintiff,  employed  by 
him  to  give  notice  of  the  dishonour.  If  Pownal,  as  the 
agent  of  the  plaintiff  for  the  purpose  of  giving  notice  of 
dislionour,  was  entitled  to  take  a  day  to  consult  his  client 
under  the  peculiar  circumstances  of  the  case,  the  notice 
was  sufficient;  and  I  am  of  opinion  that  he  was  so  entitled. 
If  the  letter  furnishing  the  defendant's  address  had  been 
»ent  to  the  plaintiff  himself,  as  principal,  be  would  have 
been  bound  to  send  notice  to  the  defendant  on  the  next 
day;  but  as  it  was  sent  to  Pownal,  as  the  agent,  I  think  he 
was  not  bound  to  send  the  notice  on  the  next  day.  A 
banker,  who  holds  a  bill  for  a  customer,  is  not  bound  to 
give  notice  of  the  dishonour  on  the  very  day  the  bill  is  dis- 
honoured {a) ;  and,  upon  the  same  principle,  I  think  the 
attorney  in  this  case  was  by  law  entitled  to  take  a  day  for 
the  purpose  of  consulting  his  client.  For  these  reasons  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  and 
that  this  rule  ought  to  be  discharged. 

(a)  A  banker  is  considered  as  a  S  Taunt.  388 ;  Langdale  v.  TVitn- 

distinct  holder,  even   when  pos-  mer,  15 Esist, ^9 i;  Scott v,  Lifford, 

sessed  of  the  bill  merely  for  the  pur-  1  ^ampb.249, 9  Elast,  347 ;  Hai/nes 

pose  of  receiving  the  amount  for  his  v.  Birkt,  3  B.  &  P.  599. 
customer.    See  Robson  v.  Bennett, 
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Bayley,  J. — I  am  of  the  same  opinion,  and  I  entirely 
concm*  in  the  view  of  the  case  taken  by  my  Lord  Chief 
Justice.  The  cases  of  bankers  are  analogous  to  the  pre* 
sent.  Where  a  bill  is  deposited  with  a  banker  for  the 
benefit  of  his  customer,  the  banker  has  a  day  to  give  notice 
of  the  dishonour  to  his  customer.  The  banker  is  only 
bound  to  give  the  same  notice  to  his  customer  as  if  be  were 
himself  the  holder,  and  his  customer  must  send  to  the  party 
not  entitled  to  notice ;  and  the  customer  has  the  same  time 
to  communicate  such  notice  as  if  he  had  received  it  from  a 
holder  (a).  The  principle  of  those  cases  is  decisive  of  the 
present. 

HoLROYD,  J.  concurred. 

Little  DALE,  J. — I  am  of  opinion  that  the  notice  in 
this  case  was  sufficient,  for  the  reasons  already  given  by 
the  Court.  I  am  also  of  opinion  that  the  averment  of 
notice  in  the  declaration  was  sufficient  in  itself,  and  was 
sufficiently  proved.  Bateman  v.  Joseph  {b)  is  an  authority 
upon  this  point.  That  was  an  action  by  the  indorsee 
against  the  payee  and  first  indorser  of  a  bill  of  exchange. 
The  plaintiff  received  notice  of  the  dishonour  on  the  SOth 
of  September,  in  time  to  have  given  notice  on  that  day. 
He  did  not  give  notice  until  the  4th  of  October,  but  his 
clerk  proved  that  he  did  not  ascertain  the  defendant's  place 
of  abode  until  that  day.  Lord  Ellenborough  there  said, 
"  the  holder  must  not  allow  himself  to  remain  in  a  state  of 
passive  and  contented  ignorance  ;  but  if  he  uses  reasonable 
diligence  to  discover  the  residence  of  the  indorser,  I  con- 
ceive that  notice  given  as  soon  as  this  is  discovered,  is  due 
notice  of  the  dishonour  of  the  bill,  within  the  usage  and 
custom  of  merchants  :*'  and  he  left  it  to  the  jury  to  find  for 
the  plaintiff,  if  they  thought  he  had  used  reasonable  dili- 
gence to  discover  the  residence  of  the  indorser  (c).  In  this 
case,  I  think,  no  one  can  doubt  that  reasonable  diligence 

(a)  See  the  last  note.  Wightw.  76,  what  is  reasonable 

(5)  2  Campb.  461 ;  19  East,  433.      notice  under  a  given  state  of  facts 
(c)  But  in  Siurges  v.  Derrick,      was  held  to  be  a  question  of  law. 
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was  used  for  that  purpose.  If  the  notice,  under  the  pecu- 
liar circumstances  of  the  case,  was  a  valid  notice  at  the  time 
it  was  given^  the  allegation  is  supported  by  the  evidence.  I 
think  it  was  quite  unnecessary  that  the  special  circumstances 
excusing  the  want  of  notice  at  the  time  when  notice  is 
usually  required,  should  be  set  out  in  the  declaration ;  and 
in  all  my  experience  I  never  recollect  seeing  such  a  state- 
ment made.  It  is  sufficient  in  pleading  to  state  the  legal 
effect  (a);  and  the  legal  effect  of  the  special  circumstances 
in  this  case  was  to  make  the  notice  given  on  the  18th  of 

October  a  valid  notice. 

Rule  discharged  (b). 

(a)  Com.  Dig.  Pleader,  C.  37 ;  (6)  And  see  SturffCi  v.  Derrick, 

1  Wms.  Saund.  235  b. (9);  2  Wms.      Wightw.  76. 
Saund.  97  b.  (2). 


A  cause  re- 
manded to  an 
inferior  Court 
by  proce- 
dendo, cannot 
be  again  re- 
moved into 
this  Court 
upon  the 
ground  of  its 
alleged  im- 
portance. 


Hayward  V.  Wright. 

1  HIS  action  had  been  commenced  in  the  Palace  Court, 
and  removed  into  this  Court  by  Habeas  Corpus,  but  the 
defendant  not  having  justified  bail  in  due  time,  a  proce^ 
dendo  had  been  awarded.  A  rule  nisi  for  quashing  the 
procedendo  having  afterwards  been  obtained,  upon  an  affi- 
davit stating  that  the  cause  was  of  importance,  and  proper 
to  be  tried  in  this  Court, 

Thesiger  now  shewed  cause,  and  cited  the  statute  21  Jac. 
1,  c.  23,  8.  3,  as  decisive  against  the  application,  it  being 
thereby  enacted  that  no  cause  which  has  been  once  removed 
from  and  remanded  to  an  inferior  Court,  shall  be  again 
removed. 

F.  Pollock,  contrd,  endeavoured  to  support  the  rule  upon 
the  affidavit  of  the  importance  of  the  cause^  offering  to 
bring  the  money  into  Court,  and  contending  that  the  statute 
was  intended  only  to  prevent  abuses  in  the  removal  of 
trifling  causes,  and  did  not  apply  to  cases  where  the  ques- 
tion to  be  tried  was  really  of  importance. 
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Lord  Tenterdgn,  C.  J. — 1  think  we  cannot  venture  to 
make  this  rule  absolute.  There  is  a  fixed  and  regular 
course  which  a  party  must  pursue  in  order  to  remove  his 
cause  from  an  inferior  Court.  The  defendant  might  have 
retained  the  cause  in  this  Court,  if  he  had  observed  the 
regular  course  of  proceeding,  and  performed  what  the 
statute  requires.  But  he  failed  to  do  so;  and  he  has 
thereby  lost  the  benefit  of  his  first  proceeding,  and  the 
plaintiff  has  gained  the  right  of  removing  back  the  cause 
into  the  inferior  Court.  We  are  now  asked  by  the  de- 
fendant to  go  out  of  the  regular  course,  on  account  of  the 
supposed  importance  of  the  cause,  which  renders  it  more 
proper  to  be  tried  here  than  in  the  Court  below.  It  would 
be  novel  and  dangerous  to  listen  to  such  an  application ;  it 
would  be  opening  a  door  to  numerous  applications  founded 
on  slight  grounds  and  of  a  similar  nature ;  and  this  Court 
would  be  constantly  importuned  to  try  the  merits  of  a  case 
on  affidavits.     I  think  the  rule  must  be  discharged. 
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HoLROYD,  J. — I  do  not  remember  ever  to  have  heard 
of  such  a  motion  as  this.  I  think  it  would  be  highly  im- 
proper to  grant  it.  The  Court  never  goes  out  of  the  fixed 
course  of  proceeding  in  cases  like  the  present.  It  is  the 
invariable  practice  to  refuse  to  give  time  for  putting  in  or 
perfecting  bail,  where  a  cause  has  been  removed  from  an 
inferior  Court. 

Rule  discharged. 


Evans  v.  Whitehead  and  Goldby. 

C  HITTY  had  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  writ  and  all  subsequent  proceedings, 
or  why  the  notice  of  declaration  and  all  subsequent  pro- 
ceedings, should  not  be  set  aside  for  irregularity,  with 
costs.  It  appeared  by  the  affidavits,  that  the  writ,  which 
was  a  non-bailable  process,  was  against  both  the  defendants; 
common  bail  had  been  put  in  for  Whitehead,  and  the  deda- 


Upon  a  writ 
against  two,  a 
declaration 
against  one 
only  is  good ; 
but  notice  of 
such  declara- 
tion entitled  as 
against  both, 
is  bad. 
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ration  ^as  against  him  only:  but  the  notice  of  declaration 
which  had  been  served  on  him  was  entitled  as  against  both 
defendants,  and  was, ''  Take  notice  that  a  declaration  has 
been  filed  against  you/'  &c.  No  common  bail  had  been 
put  in  for  Goldby. 

Carrington  shewed  cause.  There  seems  to  be  no  ground 
for  setting  aside  the  writ  or  the  declaration.  The  writ  is 
in  the  usual  form,  and  by  the  practice  of  this  Court  a  party 
may  sue  out  a  non-bailable  writ  against  two,  and  declare 
against  one  only.  It  is  true  that  the  notice  of  declaration 
is  inaccurate,  but  still  it  is  not  calculated  to  deceive  or 
mislead,  because  if  the  defendant  Whitehead  has  notice  that 
a  declaration  is  filed  against  him,  it  is  not  very  material  to 
him  whether  he  is  at  the  same  time  informed  of  a  declara- 
tion being  filed  against  some  other  person  also. 

Chitty,  in  support  of  the  rule,  cited  and  relied  upon  the 
rule  of  Court  of  E.  T.  1827(a),  as  decisive  to  shew  that 
the  declaration  was  irregular. 

Lord  Tenterden,  C.J. — If  the  plaintiff  had  filed  two  se- 
parate declarations  against  these  two  defendants,  that  would 
clearly  have  been  irregular  under  the  rule  of  Court  referred 
to ;  but  I  am  decidedly  of  opinion  that  a  plaintiff  may  sue 
out  his  writ  against  two  defendants,  and  declare  against 
one  only,  dropping  his  proceedings  against  the  other 
entirely.  The  notice  of  declaration,  however,  is  certainly 
bad,  and  the  service  of  it  must  be  set  aside ;  but,  under  the 
circumstances  of  this  case,  without  costs  on  either  side. 


(a)  Which  recites,  that  doubts 
had  arisen  m  practice  as  to  the 
number  of  defendants'  names  to 
be  inserted  in  mesne  process  in 
actions  by  bill,  and  orders,  that 
from  and  after  the  last  da^  of  that 
Terra,  *'  in  all  actions  by  bill,  the 


Rule  accordingly. 

mesne  process  shall  contain  the 
name  of  the  defendant,  or  (if  more 
than  one)  of  all  the  defendants  in 
that  action ;  and  shall  not  contain 
the  name  or  names  of  the  defen- 
dant or  defendants  in  any  other 
action." 
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Assumpsit  upon  two  bills  of  exchange  for  200/.,  and  b.,  a  member 

133/.,  the  former  dated  1st  April,   1826,  at  two  months,  ofnjointstock 

.  company,  and 

the  latter  12th  April,   1826,  at  one  month,  both  drawn  by  their  agent, 

defendant,  payable  to  his  own  order,  upon  and  accepted  go^ds^on^a  del 
by  one  Richard  Conness,  and  both  indorsed  first  by  the  credere  com- 
defendant  to  one  William  Meares,  and  afterwards  by  Meares  j^  accepts 

to  the  plaintiff;  with  the  money  counts.     Plea,  7ion  assump^  ^**'*  payable 

J-  I  A      I  1.     ^        T       ,  r#»  »        totheorderof 

Sit,  and  issue  thereon.     At  the  trial  before  Lord  lenterden,  B.,  which  he 

C.  J.,  at  the  London  adjourned  sittings  after  Trinity  term,  j^e^^tu^  of 
1827,(tf)  the  case  was  this: — The  plaintiff,  the  defendant,  the  company, 
and  Meares,  were  all  members  and  shareholders  of  a  joint  ^^y^^  ^^  q^ 
stock  company,  called  "  The  Cornish  Tin  Smelting  Com*  another  mem- 
pany."     Meares  was  "  actuary"  to  the  company,  the  plaintiff  ing  before  the 
was  the  "  chief  acting  manager,"  and  the  defendant  was  ^^***  ^I^  ^"®> 
their  agent  for  the  sale  of  their  tin  in  London,  which  he  m  the  pound 
sold  upon  a  del  credere  commission.     The  defendant  having  ^J"  °um?"!^r 
sold  tin  on  behalf  of  the  company  to  the  amount  of  the  is  not  liable  to 
bills  in  question,  drew  those  bills  on  Conness,  the  purchaser;  ^r  fop  money  * 
which  being  accepted  by  Conness,   and  indorsed  by  the  received  to  his 
defendant  to  Meares  the  actuary,  were  sent  by  the  defend* 
ant  to  Meares,  w^ho  indorsed  them  to  the  plaintiff;  who, 
upon  their  being  dishonoured  by  the  acceptor,  commenced 
the  present  action  against  the  defendant  on  account  of  the 
company.     In  drawing  the  bills,  the  defendant  wrote  his 
name  "  Zach.  Hubbard,  for  Cornish  Tin  Smelting  Com- 
pany."     In  indorsing  them  he  merely  wrote  his  name, 
"  Zach.  Hubbard.'*    Meares  indorsed  the  bills  as  "  Actuary 
for  Cornish  Tin  Smelting  Company."     Notice  of  the  disho- 
nour of  the  first  bill  only  was  proved,  but  it  was  proved  that 
the  defendant  had  admitted  receiving  from  Conness,  the 
acceptor,  lOs.  in  the  pound  on  the  bills,  on  account  of  the 
company,  which  he  obtained  in  consequence  of  having,  as 

(a)  Counsel  for  the  plaintiff,  Campbell  and  Chilly;  for  the  defendant, 
F.  FoOock  and  Follell. 

VOL.  II.  B  B 
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agent  and  joint  proprietor  of  the  company^  executed  a 
power  of  attorney  to  sue  Couness  in  America.  Upon  this 
evidence  it  was  conti:;nded  for  the  defendant,  that  the  plaio- 
HuBUARD.  ^jgr  g^j  himself  being  both  members  and  shareholders  of 
the  company,  on  whose  account  the  bills  were  drawn, 
must  in  construction  of  law  be  considered  as  partners,  and 
consequently  that  this  action  by  one  partner,  indorsee, 
against  another  partner,  indorser,  of  bills  of  exchange,  could 
not  be  maintained.  The  Lord  Chief  Justice  overruled  the 
objection,  but  reserved  the  point,  and  the  plaintiff  obtained 
a  verdict  for  the  amount  of  the  first  bill,  and  of  the  compo- 
sition received  by  the  defendant  upon  the  second,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  In 
Michaelmas  term  last  a  rule  nisi  was  obtained  accordingly 
by  F.  Pollock,  who  referred  to  the  distinction  taken  by  Lord 
Ellenborough  in  Leadbelter  v.  Farrow  (a). 

Campbell  and  Chitti/  now  shewed  cause.  There  is  no 
ground  for  disturbing  the  verdict.  When  the  defendant  in- 
dorsed the  bills,  he  rendered  himself  liable  upon  them  in  his 
individual  and  personal  character.  The  bills  were  drawn 
payable  to  his  own  order,  and  he  must  be  taken  to  have 
indorsed  them  for  himself  individually.  His  describing 
himself  as  agent  to  the  company  when  he  drew  the  bills, 
would  not  relieve  him  from  liability  if  the  bills  passed  to 
third  persons  unconnected  with  the  company;  and  his 
omitting  that  description  of  himself  when  he  indorsed  the 
bills  shews  that  he  intended  them  to  pass  generally.  The 
consideration  for  the  bills  was  money  due  from  the  defend- 
ant  to  the  company  in  his  character  of  their  agent;  and 
the  mere  fact  of  his  being  also  a  member  of  the  company 
did  not  render  it  impossible  for  him  to  divest  himself  of  his 
partnership  character,  and  to  take  upon  himself,  as  he  has 
done,  a  personal  liability.  Bishop  v.  }f at/ward  (ft)  will  be 
relied  on  by  the  other  side;  but  that  case  was  decided  upon 
a  very  different  point,  and  does  not  affect  the  present 
question.  There  A.  sued  B.  upon  a  promissory  note  made 
(a)  5  M.  &  S.  349.  (b)  i  T.  R.  4T0. 


Teague 
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by  C.  to  A,y  indorsed  by  A.  to  J5.,  and  indorsed  back  by         isas. 
B,  to  -4.;  and  having  obtained  a  verdict,  the  judgment  was 
arrested,  upon  the  ground  that  such  a  proceeding  led  to  a  -q, 

circuity  of  action,  which  the  law  abhors.  But  the  verdict  "^'bbard. 
in  this  case  leads  to  no  such  consequence,  and  the  defend- 
ant here  was  indebted  in  his  individual  character,  and  in 
that  character  indorsed  the  bills.  At  all  events,  the  plain- 
tiff was  entitled  to  recover  upon  the  count  for  money  had 
and  received ;  for  the  defendant  had  received  IO5.  in  the 
pound  upon  the  debt  owing  to  the  company,  which  he 
received  as  their  agent,  and  upon  a  del  credere  commission. 

F,  Pollock  and  Follett,  contrA.  The  del  credere  com- 
mission has  no  bearing  upon  the  question  now  before  the 
Court.  That  question  is,  whether  the  contract  arising  out 
of  the  bills  of  exchange  was  made  by  the  defendant  in 
his  individual  character,  or  in  his  character  of  partner,  or 
member  of  a  company.  The  partnership,  or  company,  so 
far  as  appears,  consisted  of  no  more  than  the  plaintiffi  the 
defendant,  and  Meares.  The  defendant  drew  the  bills  pay- 
able "  to  my  order."  That  must  be  taken  to  mean  the 
order  of  the  partnership  or  company,  or  the  order  of  the 
defendant  as  their  agent;  not  as  his  order  in  his  individual 
character:  because  the  debt  was  owing,  not  to  him,  but 
to  them.  It  is  evident  from  the  whole  transaction  that  the 
bills  were  drawn  on  account  of  the  partnership,  for  they 
were  given  for  the  price  of  goods  belonging  to  the  partner- 
ship, sold  to  the  acceptor  by  the  defendant,  and  were 
indorsed  by  him  to  Meares,  the  actuary,  and  a  member  of 
the  partnership,  and  by  him,  in  that  character,  to  the 
plaintiff.  Then,  if  the  plai  iiiff  was  acting  as  one  of  the 
partnership,  as  he  clearly  was,  the  whole  firm  are  liable, 
Pinkneif  v.  Hall  {a).  Smith  v.  Jarves  (A),  Lord  Galway  v. 
Mathew{c)\  and  if  the  bills  were  drawn  by  the  firm,  as 
they  clearly  were,  the  plaintiff,  as  one  of  that  firm,  cannot 

(a)  1  Ld.  Rayra.  175.  (c)  1  Campb.  403;  10  East,  264. 

(Jf)  2  I^.  Raym.  1484. 
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sue  bis  partner  upon  them,  whatever  may  be  the  mode  in 
which  he  became  entitled  to  them.  Mainwaring  ¥.  New- 
man  (a),  Moffatt  v.  Van  Millingen  {b),  Neale  v.  Turton  (<:)• 
[Lord  Tenterden,  C.  J.  Admitting  that  the  bills  were  drawn 
by  the  firm,  and  consequently  that  the  plaintiff  cannot  sue 
the  defendant  on  the  bills^  still,  if  the  defendant,  as  one  of 
the  firm,  has  guaranteed  a  debt  to  the  firm,  and  has  received 
part  of  it  from  the  debtor,  may  not  the  other  partners  reco< 
ver  against  him  for  the  money  so  received  ?  May  not  the 
plaintiff  say  that  the  money  received  by  the  defendant  on 
account  of  the  bills  was  received  by  him,  not  as  a  partner, 
but  in  his  individual  character,  and  for  the  purpose  of  re- 
lieving himself,  pro  tanto,  from  his  liability  to  the  firm  upon 
his  guarantee  ?  Though  the  plaintiff  may  not  be  entitled  to 
recover  on  the  bills,  by  reason  of  the  partnership,  may  he 
not  recover  the  sum  actually  received  by  the  defendant,  the 
receipt  of  that  sum  not  being  a  partnership  transaction  i  {d)"] 
It  is  submitted  that  he  cannot.  The  defendant  received 
the  money  as  the  agent  of  all  the  partners,  of  whom  the 
plaintiff  was  one ;  the  defendant,  therefore,  is  not  liable  to 
the  plaintiff,  being  his  partner,  for  money  received  by  him 
on  account  of  the  partnership. 

Cur.  adv.  vult. 


Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J. — ^This  was  an  action  against 
the  defendant  as  the  drawer  of  certain  bills  of  exchange, 
and  for  money  had  and  received  to  the  use  of  the  plaintiff. 


(fl)  2B.&P.  1?0. 
(6)  2  B.  &  P.  124,  n. 

(c)  4  Bingh.  149. 

(d)  See  Co/^e  V.  Brian,  3  Bingh. 
54b  There,  J.,  T.,  and  B.,  were 
jointly  concerned  in  the  sale  of 
butters.  J.  consigned  them  to  B^ 
who  sold  them  on  the  joint  ac- 
coant.     T.,  being  requested  to  ac- 


cept bills  for  the  firm,  refused  to 
do  so  without  some  security,  when 
B.  engaged,  if  T,  paid  the  bills,  to 
repay  him  out  of  the  proceeds  re- 
ceived for  butters  already  sold.  T, 
accepted  and  paid  the  bills,  and  it 
was  held  that  he  might  sue  B.  for 
money  had  and  received  to  his 
use. 
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The  bills  were  signed  by  the  defendant^  were  indorsed  by 
him  to  one  Meares,  the  actuary  of  a  joint  stock  company, 
and  by  Meares  to  the  plaintiff.  Notice  of  the  dishonour  of 
the  second  of  these  bills  was  not  proved,  but  it  was  proved 
that  the  defendant  had  received  10s.  in  the  pound  on  account 
of  both  from  the  acceptor,  and  in  respect  of  the  second  bill 
the  plaintiff  had  a  verdict  on  the  count  for  money  had  and  re- 
ceived. It  was  also  proved  that  both  the  plaint  ff  and  the 
defendant  were  members  of  the  joint  stock  company.  It  fol- 
lows from  this  state  of  facts,  that  if  the  plaintiff  could  recover 
against  the  defendant  on  the  bills,  it  would  be  a  recovery  by 
one  joint  contractor  against  another,  and  that  the  defendant 
would  have  a  right  to  sue  the  plaintiff  for  contribution. 
It  is,  therefore,  clear  that  the  plaintiff  cannot  maintain  this 
action  upon  the  bills;  but  I  thought,  both  at  the  trial  and 
at  the  time  of  the  argument,  that  a  verdict  might,  under 
these  circumstances,  be  sustained  on  the  count  for  money 
had  and  received.  Upon  further  consideration,  however, 
we  are  all  of  opinion  that  the  defendant  must  be  consi- 
dered as  having  received  the  money,  not  in  his  individual 
character,  but  in  his  character  of  partner ;  and  that  being 
the  case,  if  the  plaintiff  could  recover  it  at  all  in  this  action, 
the  consequence  I  have  pointed  out  would  follow,  the  de- 
fendant would  have  the  same  right  to  sue  the  plaintiff  for 
contribution,  as  if  the  verdict  had  been  taken  upon  the 
count  framed  on  the  bills.  Upon  this  ground  we  are  of 
opinion  that  this  action  cannot  be  maintained  at  all,  and 
that  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 


373 


1828. 


Teagub 

HUBBABD. 


Rule  absolute. 


374  CASES  IN  THE  KINg's  BENCH, 


1828. 
^■^v-^^  In  re  Washbourn. 

Whereacre-    JoHN  WASHBOURN  and  his  father  carried  on  busi- 
ditor  obtains  ^ ,  i    •     •         •     i   i       i 

judgment  by     ^^^^s  as   partners   at   Oloucester,   and    being  indebted   to 

nil  dicit  Thomas  Washhouni,  they,  on  the  2d  of  April,  1824,  exe- 

against  his 

debtor,  whose    cuted  a  warrant  of  attorney  to  confess  a  judgment  by  ml 

^°'    d  b'^th  ^'^'^  against  them  for  6200/.,  subject  to  a  defcazance  that 

sheriff  before  execution  should  not  issue  unless  default  were  made  in  pay- 

cv*  bu"not'^ "  ment  of  3100/,  to  Thomas  H'ashbourn  on  the  2d  of  October 

sold  till  after  following.     Thomas  Washbourn  died   on  the  4th  of  May, 

will  not  com-  1824,  at  which  time  no  part  of  the  3100/.  had  been  paid. 

pel  the  sheritf  Jq/j/i  Washhoum  and  his  father  continued  to  carry  on  their 

to  pay  over 

the  proceeds     business,  and  on  the  26th  of  January,  1828,  the  sheriffs  of 

to  th^^sl  -      ^^^  ^^^^  of  Gloucester  took  possession  of  all  their  partner- 
nees,  alrhough  ship  effects,  under  a  writ  ofji.j'a.  upon  a  judgment  previously 
ofthecommis-  entered  up  on  the  warrant  of  attorney  by  the  executor  of 
sion  bi'  not       Thomas  Hashbourn.    While  the  sheriffs  continued  in  posses- 
sion of  the  goods,  John  Washhoum  and  his  father  committed 
acts  of  bankruptcy,  and  on  the  5th  of  February,  1828,  a 
commission  of  bankrupt  issued  against  them,  under  which 
they  were  duly  declared  bankrupts,  and  D,  Mowbray  and 
and  W.  B,   Whitaker  were  duly  appointed  assignees*     A 
few  days  before  the  commission  issued,  the   under-sheriff 
of  the  city  of  Gloucester  received  notice  that  JoA;<  Washbourn 
and  his  father  had  committed  acts  of  bankruptcy,  and  that  a 
docket  had  been  struck  against  them;  notwithstanding  which 
the  sheriffs,  on  the  2()th  of  February,  sold  the  goods,  the  pro- 
ceeds of  which  amounted  to  1080/. 

Campbell  having  obtained  a  rule  calling  upon  the  sheriffs 
to  shew  cause  why  they  should  not  pay  over  to  the  as- 
signees the  1080/.,  on  the  ground  that  the  goods  being 
unsold  when  the  act  of  bankruptcy  was  committed,  had 
vested  in  the  assignees  by  virtue  of  the  bankrupt  act,  6 
Geo.  4,  c.  1 6,  s.  108, 

fr.  £.  Taunton  now  shewed  cause.     The  Court  will  not 
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decide  so  important  a  question  as  that  now  pending  be- 
tween these  parties,  in  a  summary  way  on  motion.  It  is  at 
present  at  least  doubtful  whether  the  assignees  will  ulti-  WAbHbouRN. 
mately  shew  themselves  entitled  to  the  proceeds  of  the 
goods  sold  under  the  execution.  The  goods  were  seized 
before  the  act  of  bankruptcy,  although  they  were  not  sold 
till  after  it,  and  therefore  up  to  the  passing  of  the  last 
bankrupt  act,  6  Geo,  4,  c.  l6,  the  act  of  bankruptcy  would 
not  have  aifected  the  goods  so  seized.  Cole  v.  Davies  {a). 
Now  the  108th  section  of  that  statute  enacts,  ''  that  no 
creditor  having  security  for  his  debt  shall  receive  upon  such 
security  more  than  a  ratable  part  of  such  debt,  except  in 
respect  of  any  execution  or  extent  served  and  levied  by 
seizure  upon  any  part  of  the  property  of  such  bankrupt  be- 
fore the  bankruptcy;"  and  in  this  case  there  was  an  execu- 
tion levied  by  seizure  upon  the  goods  of  the  bankrupt 
before  the  bankruptcy.  The  latter  part  of  the  same  section 
does  indeed  provide,  in  terms  somewhat  inconsistent  and 
irreconcilable  with  the  enacting  part,  "  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confes- 
sion, or  nil  dicity  shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  shall  be  paid  ratably 
with  such  creditors."  But  it  has  not  yet  been  decided  that 
a  creditor  who  has  obtained  judgment  by  default.  Sec,  and 
has  levied  by  seizure,  is  deprived  of  the  benefit  of  his  exe- 
cution by  force  of  that  proviso;  and  in  Wymer  v.  Kemble  (6), 
where  the  goods  had  been  seized  and  sold  to  the  execution 


(«)  1  Ld.  Rayra.  724,  where  it 
was  held,  that  if  the  goods  of  ^. 
be  seized  upon  a^.^.  issued  upon 
a  judgment  obtained  against  A., 
and  after  the  seizure  A,  becomes 
bankrupt,  this  act  of  bankruptcy 
cannot  affect  the  goods  so  levied 
in  execution.  It  is  said,  that  a 
teste  or  delivery  to  the  sheriff  be- 
fore the  bankruptcy  of  a  debtor, 


of  a  writ  ofji./a,  is  not  a  sufficient 

service  and  execution  to  raise  a 
lien :  but  a  seizure  by  the  sheriff 
upon  a  writ  of  fi.  fa,  before  the 
bankruptcy  of  the  debtor  is  a  valid 
service  and  execution,  and  gives 
the  creditor  a  lien  on  the  goods. 
Mont.  B.L.  946.  And  see  Mann. 
Exch.  Pract.  2d  edition,  44,  47,  (j). 
(6)  6  B.  &  C.  479. 
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J  828.        creditor,  it  was  held,  that  after  the  sale  be  was  not  a  ere* 

^'^^'^'^^      ditor  having  secarity  for  his  debt,  within  the  meaning  of  the 
Tn  re  ___ 

Wasbbovrn.    108th  section.     This  point,  therefore,  being  doubtful,  the 

Court  will  not  in  this  summary  way  compel  the  sheriff  to 
pay  over  the  money  to  the  assignees,  but  will  leave  them 
to  their  regular  remedy  by  action.  It  has  never  been  the 
practice  for  the  Court  to  interpose  in  this  manner.  If  this 
rule  be  made  absolute,  the  sheriff  may  be  placed  in  a  situa- 
tion of  great  hardship  and  difficulty,  for  it  may  happen  that 
after  he  has  paid  over  the  money  to  the  assignees  the  com- 
mission may  be  superseded.  If  the  Court  interpose  their 
summary  jurisdiction  in  the  present  case,  they  may  be  called 
upon  to  do  so  by  the  assignees  in  every  case  where  judg- 
ment has  been  obtained  after  verdict.  In  Taylor  v.  lay- 
loria)  it  was  held,  that  an  execution  issued  upon  a  judgment 
obtained  by  default,  confession,  or  nil  dicit,  and  levied  upon 
the  goods  of  a  bankrupt  before  his  bankruptcy,  was  not 
void,  and  this  Court  refused  to  set  aside  such  an  execution 
on  motion  by  the  assignees, 

Campbell,  contrd.  There  is  no  real  difficulty  or  incon- 
sistency in  the  108tb  section.  The  true  construction  of  it 
appears  to  be  this: — Where  the  judgment  is  obtained  after 
verdict,  the  creditor  is  entitled  to  the  goods,  if  they  were 
seized  before  the  bankruptcy;  but  where  the  judgment  is 
obtained  by  default,  confession,  or  nil  dicit,  he  is  not  entitled 
to  the  goods,  unless  they  have  been  sold,  as  well  as  seized, 
before  the  bankruptcy.  This  was  the  construction  con- 
tended for  on  the  part  of  the  plaintiff  in  Wj/mer  v.  Kemble, 
and  it  was  declared  by  Lord  Tenterden,  C.  J,,  in  pro- 
nouncing his  judgment  in  that  case,  to  be  a  reasonable 
construction.  It  follows  from  that,  that  the  assignees  in 
this  case  are  entitled  to  the  money  produced  by  the  sale  of 
the  goods;  and  as  it  was  decided  in  Notley  v.  Buck  (ft), 
that  it  is  the  duty  of  the  sheriff  in  such  case  to  pay  over  the 

(fl)  8  D.  &  R.  159 ;  5  B.  &  C.         (fi)  Ante,  68;  8  B.  &  C.  160. 
802. 
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money  to  the  assignees,  to  whom  it  does  belong,  and  not        1828. 

to  the  execution  creditor,  to  whom  it  does  not  belong,  the       ^^*>^^^ 

Ih  rb 
Court  will  interfere  to  compel  the  sheriff  to  perform  bis  Washbourv. 

duty,  where  justice  requires  that  he  should  do  so.  It 
cannot  be  presumed  that  the  commission  is  invalid,  and 
liable  hereafter  to  be  superseded;  on  the  contrary,  as  the 
execution  creditor  has  had  the  opportunity  of  impeaching  the 
commission  by  affidavit,  and  has  not  done  so,  the  presump- 
tion is  that  the  commission  is  regular  and  unimpeachable. 
That  being  so,  the  sheriff  cannot  be  prejudiced  by  this  rule 
being  made  absolute;  and  the  execution  creditor  may  be 
benefited  by  it;  for  if  the  sheriff  were  to  pay  over  the  money 
to  the  execution  creditor,  the  assignees  might  recover  it 
from  him  in  an  action  for  money  had  and  received,  the  costs 
of  which  he  would  be  liable  to  pay. 

Lord  Tenterden,  C.J.  —  It  seems  to  me  that  our 
safest  course  will  be  to  discharge  this  rule.  If  we  were  to 
make  this  rule  absolute,  it  is  impossible  to  say  to  what 
extent  we  might  be  called  upon  to  interpose  a  summary 
jurisdiction  in  similar  cases.  We  have  been  urged  to  do 
so,  upon  the  ground  that  the  execution  creditor  has  not 
suggested  upon  affidavit  any  objection  to  the  validity  of 
the  commission.  But  there  may  be  objections  to  the  va- 
lidity of  the  commission,  which  may  either  be  unknown  to 
him  at  present,  or  which  he  may  deem  it  imprudent  at 
present  to  disclose.  Upon  the  whole,  I  think  it  safest  to 
discharge  the  rule. 

The  other  Judges  concurred. 

Rule  discharged,  (a) 
(a)  And  see  MorlanH  v.  TellaU,  pott. 
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The  borough 
of  Berwick- 
upon-Tweed  is 
within  the 
purview  of 
55  Geo.  3,  c. 
51,  s.  94;  and 
the  justices 
may  make  a 
rate,  in  the 
nature  of  a 
county  rate, 
upon  the 
borough. 


The  King  v.  The  Justices  of  Berwick-upon-Tweed. 

1  HIS  was  a  rule  for  a  certiorari  to  remove  into  this 
Court  a  rate  made,  and  all  proceedings  had  for  the  collec- 
tion of  the  same,  by  the  defendants,  for  the  purpose  of 
their  being  quashed.  The  affidavits  disclosed  the  follow- 
ing facts.  The  justices  of  Berwick-upon-Tweed,  in  .ses- 
sions assembled,  had  made  an  assessment  in  the  nature 
of  a  county  rate  upon  the  borough,  and  had  ordered  it 
to  be  levied  upon  the  parish,  which  is  coextensive  with 
the  borough ;  for  which  purpose  they  had  issued  their  pre- 
cept, directed  to  the  high  constable  of  the  borough,  com- 
manding him  to  issue  his  warrant  to  the  churchwardens 
and  overseers  of  the  parish,  requiring  payment  of  the  sums 
assessed.  The  borough  of  Berwick-upon-Tweed  is  not  a 
county  of  itself,  although  it  has  for  many  purposes  a  se- 
parate jurisdiction.  It  was  formerly  part  of  Scotland,  and 
one  of  the  royal  burghs  of  that  kingdom.  The  borough 
and  the  liberties  extend  three  miles  to  the  west  and  to  the 
north  of  the  town,  and  comprise  together  a  tract  of  country 
containing  about  eleven  miles.  It  is  bounded  on  the  west 
and  the  north  by  Scotland,  on  the  east  by  the  German 
ocean,  and  on  the  south  by  the  river  Tweed ;  the  south 
looking  towards  the  county  of  Durham  (a),  in  England.  The 
borough  is  an  ancient  borough,  and  is  regulated  by  a 
charter  of  incorporation  granted  by  King  James  the  First, 
by  letters  patent,  which  were  confirmed  by  Act  of  Parlia- 
ment. The  charter  appointed  a  mayor,  aldermen,  justices 
of  the  peace,  of  oyer  and  terminer  and  of  general  gaol 
delivery,  bailiffs,  and  a  coroner,  and  gave  the  usual  powers 
for  filling  and  for  discharging  the  duties  of  those  offices. 
It  also  granted  to  the  corporation  the  seigniory,  manor, 
borough,  town  and  soke  of  Berwick-upon-Tweed,  and 
certain  lands  commonly  called  the  bounds  and  fields  of 
Berwick,  and  certain  other  lands,  to  the  only  proper  use 
and  behoof  of  the  mayor,  bailiffs   and  burgesses  of  the 

(a)  i.  e.  a  detached  part  of  that  county,  lying  north  of  Northumberland. 
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borough^  and  their  successors,  in  fee,  for  ever.  It  provided 
also  for  a  borough  gaol,  and  for  the  administration  of  jus- 
tice according  to  the  laws  of  England.  It  gave  the  usual 
power  for  making  rates  and  assessments  for  the  good  state 
and  maintenance  of  the  borough.  The  corporation  are 
possessed  of  very  considerable  annual  funds,  out  of  which 
they  have  from  time  to  time  disbursed  sums  towards  ob- 
jects of  public  utility.  They  have  also  applied  a  pari  to 
the  sustenance  of  the  widows  of  decayed  burgesses ;  and 
have  always  heretofore  paid  the  coroner's  salary,  the  fees 
for  taking  inquisitions,  the  gaoler's  salary,  the  expenses  of 
erecting  and  repairing  the  gaol,  and  of  maintaining  the  pri- 
soners, the  expenses  of  prosecuting  felons,  (those  of  the 
constables  excepted),  of  conveying  convicts  to  the  place  ap- 
pointed by  the  secretary  of  state  in  order  for  transportation, 
and  of  providing  the  standard  weights  and  measures.  No 
rate  in  the  nature  of  a  county  rate  has  ever  before  been 
made  in  the  borough.  The  object  of  the  rate  in  question 
is  the  erection  of  a  House  of  Correction  within  the  bo- 
rough (a). 

jF,  Pollock  and  Ingham  shewed  cause  against  the  rule. 
The  question  of  the  validity  of  this  rate  depends  upon  the 
construction  which  the  Court  shall  think  proper  to  give  to 
the  statute,  55  Geo.  3,  c.  51,  s.  24  (Jb)\    that  is,   whether 
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(a)  A  question  was  made,  both 
in  the  affidavits,  and  in  argument, 
whether  the  corporation  had  or 
had  not  funds  at  their  command 
sufficient  for,  and  properly  applica- 
ble to,  the  purpose  for  which  the 
rate  was  made,  independently  of 
any  rate;  but  as  the  judgment  of 
the  Court  did  not,  in  any  degree, 
proceed  upon  that  point,  it  is 
thought  inexpedient  to  introduce 
it  into  the  report  of  the  case. 

(6)  Which  enacts,  "  that  where 
any  ridings  or  divisions  have  sepa- 
rate commissions  of  the  peace,  or 


where  any  cities,  towns,  or  other 
places,  within  that  part  of  Great 
Britain  called  England,  have  com- 
missions of  the  peace  within  them- 
selves, and  are  not  subject  to  the 
jurisdiction  of  the  commissions  of 
the  peace  for  the  counties  at  large 
in  which  such  liberties  or  fran- 
chises lie,  and  do  not,  nor  did  he- 
fore  the  passing  of  this  act,  contri- 
bute or  pay  to  the  several  rates 
made  for  the  said  counties  at  lai^e, 
it  shall  and  may  be  lawful  to  and 
for  the  justices  of  the  peace  of 
such  separate  juribdictions,  within 


1828. 


The  King 

V. 

Justices  of 
Berwick. 
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the  town  and  borough  of  Berwick-upon-Tweed  is  a  sepa- 
rate  jurisdiction  within  England,  within  the  meaning  of 
V.  that  statute :  for  if  it  is,  the  justices  had  power  to  make 

^bIewick  ^  the  rate  in  question,  and  not  otherwise.  Now  the  fiOth 
Geo.  2,  c.  42,  expressly  enacts,  superfluously  as  it  has 
been  deemed  (a) ),  that  where  England  only  is  mentioned 
in  any  Act  of  Parliament,  the  same  notwithstanding  has 
and  shall  be  deemed  to  comprehend  the  dominion  of  Wales 
and  the  town  of  Berwick-upon-Tweed.  Id  Rex  v.  Cowle  {b), 
nvhere  Lord  Mansfield  seems  to  have  collected  and  ar- 
ranged all  the  learning  and  history  respecting  the  constitu- 
tion of  this  borough,  it  is  also  expressly  recognised  as  part 
of  England.  But  it  will  be  said  that  the  words  of  the  Act, 
**  counties  at  large  within  which  such  liberties  or  franchises 
lie,''  confine  its  operation  to  places  situate  within  English 
counties,  and  it  will  be  contended  that  Berwick-upon- 
Tweed,  even  if  it  is  now  part  of  England  as  a  kingdom, 
is  still  not  locally  within  and  part  of  any  county  of  Eng- 
land. This  objection,  however,  cannot  prevail.  {^Bayley,  J. 
I  consider  Berwick-upon-Tweed  to  be  part  of  the  county 
of  Northumberland.  I  am  persuaded  that  I  have  tried 
persons  in  Northumberland  for  offences  committed  in  Ber- 
wick, and  that  they  have  afterwards  appeared  here  and 
received  the  judgment  of  this  Court.]  Every  part  of  the 
kingdom  of  England  is  situate  within  and  part  of  some 
county.  The  construction  of  the  stalute  which  will  be 
contended  for  on  the  other  side  is  too  narrow.  It  w*as  held 
in  James  v.  Green  (c),  that  a  high  constable  might  be  ap- 
pointed, and  a  county  rate  levied,  de  novo,  for  a  town  cre- 
ated into  a  county  of  itself  by  charter  many  years  before, 

the  respective  limits  of  their  com-  nnd  purposes,  as  counties  at  large ; 

missions,  to  have,  use  and  exercise  any  law,  usage,  or  custom  to  the 

all  and  singular  the  powers,  au«  contrary  notwithstanding.'^ 

thorities  and  methods   given   or  (a)  See  1  Bla.  Comm.  09, 18th 

prescribed  by  this  act ;  and  all  such  ed  i  t . 

separate  jurisdictions  are  hereby  (b)  3  Burr. 854.  And  see  2  Lord 

Glared  to  be  subject  thereto  in  Kenyon,  519,  5.  C 

the  same  manner,  to  all  intents  (c)  6  T.  R.  2S8. 
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although  no  such  officer  had  been  appointed,  or  such  rate 
levied  before.  The  same  point  was  ruled  in  Weatherhead 
V,  Drtwry  (a),  with  reference  to  a  town  corporate,  not  a 
county  of  itself;  and  the  latter  case  turned  upon  an  act 
of  parliament,  the  words  of  which  were  not  so  large  as 
those  of  the  act  in  question  (&). 
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1898. 

The  KiKG 

v. 

Justices  of 

Berwici. 


Tindal,  S.  G.  and  E.  H.  Alderson,  contrd.  Much  of  what 
has  been  contended  for  on  the  other  side  may  be  conceded 
without  danger  to  the  argument  in  support  of  this  rule. 
Berwick  is  now,  undoubtedly,  part  of  the  realm  of  England, 
and  is  included  within  any  legislative  enactment  affecting 
England.  But  *'  the  town  of  Berwick-upon-Tweed*'  is 
almost  always  inserted  in  the  statutes,  and  though  the  20 
Geo.  2,  c.  42,  provided  for  the  omission  of  those  words, 
still  that  statute  did  not  constitute  Berwick  a  part  of  any 
county  in  England;  and,  therefore,  that  must  not  be  con- 
strued to  apply  to  cases  where  the  legislature  intended  to 
legislate  for  English  counties  in  particular,  and  not  for 
England  generally.  Now  the  55  Geo.  3,  c.  51,  is  one  of 
those  cases;  it  is  manifestly  intended  to  apply  exclusively 
to  places  situate  within  and  parts  of  the  counties  of  Eng- 
land. The  argument  then  is,  that  Berwick  is  not  within 
any  county,  and  therefore  not  within  the  operation  of  the 
statute.  Originally,  it  is  admitted,  it  was  part  of  the  realm 
of  Scotland ;  and  the  mere  annexation  of  it  to  England,  as 
part  of  that  realm,  did  not  of  itself  make  it  part  of  any  one 
of  the  English  counties,  any  more  than  it  would  any  other 
foreign  and  however  distant  country,  conquered  by  the 
British  arms,  and  annexed  to  the  British  dominions.  [B^y- 
ley,  J.  Must  we  not  presume  that  it  was  made  part  of 


(a)  11  East,  168. 

(b)  13  Geo.  2,  c.  18,8.7,  which 
enacts,  that  where  any  liberties  or 
franchises  have  commissions  with- 
in themselves,  and  are  not  subject 
to  the  county  justices,  and  do  not. 


nor  did  before  the  18  Geo.  2,  c.  89, 
contribute  to  the  county  rates;  the 
justices  within  such  liberties  may 
exercise  the  same  powers  within 
the  limits  of  their  commissions,  at 
justices  in  their  counties. 
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1898.         ^^^  county  of  Northumberland,  which  it  adjoins?    In  John^ 

^^*v*^^       son  V.  Dealtry  (a),  where  a  district,  situate  within  the  local 

^ ^  limits  of  the  county  of  York,  had  always  been  deemed 

JusncEs  OP    part  of  the  county  of  Durham,  but  had  always  contributed 
JBerwick* 

to  the  public  burdens  of  the  county  of  York:  it  was  held 

that  it  was  to  be  presumed  that  such  district,  either  in  the 
original  division  of  land  into  counties,  or  at  some  subse- 
quent period,  when  it  was  separated  from  the  county  of 
York,  was  made  part  of  the  county  of  Durham,  on  con- 
dition of  its  contributing  to  the  burdens  of  the  county  of 
York.  I  have  already  remarked,  that  persons  are  tried  in 
Northumbeiland  for  oflFences  committed  in  Berwick.] 
Those  must  have  been  cases  in  which  the  indictment  had 
been  removed  from  the  Berwick  sessions  by  certiorari, 
and  where  it  was  a  part  of  the  recognizance  required  by 
the  Court,  that  the  trial  should  be  held  in  Northumber- 
land In  Rexy.  Cowle(b),  Lord  Mansfield  himself  prepared 
the  form  of  a  suggestion  to  be  entered  on  the  roll  applica- 
ble to  such  a  case. 

Lord  Tenterden,  C.  J. — It  seems  to  me  impossible  to 
doubt  that  it  was  the  intention  of  the  legislature  in  framing 
this  act  of  parliament,  to  include  every  place  that  had  a 
jurisdiction  of  its  own,  and  that  had  not  previously  contri- 
buted to  any  county  rate,  or  been  subject  to  any  county 
jurisdiction.  If  that  is  evidently  the  intention  of  the  legis- 
lature, then  if  the  words  they  have  used  are  too  narrow  to 
give  due  efFect  to  it,  \se  may  in  our  construction  of  the 
act  extend  them,  so  as  to  produce  the  desired  result. 
This  borough  has  a  separate  commission,  and  has  clearly 
never  been  subject  to  the  commission  of  any  county,  nor 
contributed  to  the  public  burdens  of  any  county.  As  such, 
it  corresponds  with  the  description  of  places  intended  to 
be  provided  for  by  the  act;  and,  then,  I  think  it  quite 
immaterial  whether  it  is  situate  within  any  county  or  not. 
It  is  very  reasonable  that  the  fund  proposed  to  be  raised 

(fl)  3  B.  &  A.  7?.  (b)  2  Burr.  834;  2  Ken.  519. 
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should  be  raised;  and  no  person  could  be  compelled  to 
contribute  to  the  expenses  of  prosecutions,  and  other  similar 
expenses,  except  by  a  county  rate,  or  a  rate  in  the  nature 
of  a  county  rate,  made  in  pursuance  of  the  act.  I  am, 
therefore,  of  opinion,  that  the  justices  had  authority  to 
make  this  rate,  and  that  the  rule  for  a  certiorari  to  quash  it 
ought  to  be  discharged. 
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Justices  op 
Berwick. 


Bayley,  J. — 1  am  of  the  same  opinion.  Any  other 
construction  of  the  act  would,  as  it  seems  to  me,  be  narrow 
and  inefficient;  for  I  cannot  understand  it  as  confined  to 
such  separate  jurisdictions  only  as  are  repectively  sur- 
rounded by,  or  situate  within,  any  one  county.  It  is 
admitted  that  Berwick  is  in  England,  and  for  the  purposes 
of  this  act,  if  necessary,  I  think  it  must  be  presumed  to  be 
also  in  that  county  of  England  which  it  adjoins.  Weather-- 
head  v.  Drewry  (a)  would  have  been  decisive  of  this  case, 
under  the  IS  Geo.  2,  c.  18;  and  the  present  statute,  though 
very  similar,  is,  if  any  thing,  more  comprehensive  in  its 
terms  than  that. 

HoLROYD,  J.  concurred. 
LiTTLEDALE,  J.  vvas  goue  to  chambers. 

Rule  discharged  (6). 


(a)  11  East,  168. 

(6)  Semble,  diat  where  the  cause 
of  action  arises  in  Berwick  only, 
the  venue  must  be  laid  in  North- 
umberland. Mayor  of  Berwick  v. 
Ewart,  2  W.  Bla.  1036.  But,  in 
covenant  against  the  assi^ee  of 
the  lessee  of  premises  desciibed 
in  the  declaration  as  situate  within 
the  liberties  of  Berwick,  the  venue 
cannot  be  laid  in  Northumberland. 
Mayor  of  Berwick  v.  Shanks,  3 
Bingh.  459.  And  it  is  said  that  a 
fine  cannot  be  levied,  nor  an  eject- 


ment brought  in  the  Courts  at 
Westminster,  for  lands  there.  Jack' 
ion  V.  Mayor  of  Berwick,  I  Sid. 
381,  2,  tamen  guare.  As  to  the 
locality  of  the  borough  of  Berwick- 
upon-Tweed  in  point  of  law,  see 
also  the  statute  U  Geo.  1,  c.  4; 
Cro.  Jac.  543;  2  Roll.  Abr.  «92; 
4  Vin.  Abr.  234;  Cay,  Abr., 
Shepp.  Abr.,  Danv.  Abr.  in  verbo. 
As  to  the  construction  of  55  Geo. 
3,  c.  51,  ss.  1  &  24,  see  Rex  v. 
Clarke,  5  B.  &  A.  665;  1  D.&R. 
316. 
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1828.  rw,  Tr  ^ 

v^N^...^  The  King  v.  Pulsford. 

Where  powers  C|UO  Warranto  information  for  usurping  the  office  of  a 
select  body       capital  burgess  of  the  city  of  Wells.     Plea,  stating  in  sub- 
appointed  to     stance,  that  by  the  governing  charter  there  were  one  mayor 
be  aiding  and 
assisting  the     8nd  twenty-three  burgesses,  who  were  called  the  common 

maj^or,  ano-     council,  and  of  which  twenty-three,  seven  were  called  mas- 

tice  by  the  . 

mayor  to  the     ters;  that  the  common  council  were  to  be  aiding  and  assist- 

th^t^bodv^  ing  the  mayor  from  time  to  time  in  all  causes  and  matters 
to  attend  a  touching  and  concerning  the  city;  and  that  when  a  vacancy 
meetine,  need   occurred   in    the   sixteen   common  councillors,  not  being 

not  specify  the  masters,  it  was  to  be  filled  up  by  the  other  common  coun- 

purpose  for 

which  the         cillors,  then  surviving,  or  the  major  part  of  them  {a);  that  a 

meeting  IS  con-  vacancy  occurred,  and  that  defendant  was  duly  elected  by 
vened ;  and  an  •'  '  "^  ^ 

election  at  the  mayor  and  the  major  part  of  the  capital  burgesses  duly 
u'vali'd?^'*"^    assembled  for  that  purpose,  after  due  notice  in  that  behalf. 

Replication,  denying  that  due  notice  of  the  election  was 
given.  Issue  thereon.  At  the  trial  before  Best^  C.J.  at  the 
Somersetshire  Summer  Assizes,  1827,(6)  it  appeared  that  the 
meeting  at  which  the  defendant  was  elected  was  convened 
by  a  written  notice  sent  to  all  the  capital  burgesses  in  the 
following  form  (the  blanks  being  properly  filled  up): — 

••  City  of  Wells. 
Sir, — You  are  requested  to  attend  a  meeting  of  the  Cor- 
poration on  the  day  of  1 8     ,  at  o'clock 
in  the            noon. 

By  order  of  the  Mayor. 

A.  B.  Town  Clerk/' 

The  learned  Judge  being  of  opinion  that  this  notice  was 
insufficient,  for  not  specifying  the  purpose  for  which  the 
meeting  was  convened,  and  that  the  election,  therefore,  was 
void,  directed  a  verdict  for  the  crown.  In  Michaelmas 
term,  a  rule  nisi  for  a  new  trial  was  obtained,  against 
which 

(a)  Pottf  380.  R.  Bayly;  for  the  defendant,  IL 

(b)  Counsel    for   the    relator,      C.  Scarlett  and  Carter, 
Wilde,  Serjt.,  C.  F.  WilUamSf  and 
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W,  E.  Taunton,  Campbell,  C.  F.  Williams,  and  JJ.  Bai/lj/,         1828. 
shewed  cause.     The  notice  in   this  case  was  defective,  in 
not  stating  the  purpose  for  which  the  meeting  was  con-  v. 

vened.  There  are  many  authorities  to  shew  that  a  corpo-  ^ul8i<)rd. 
rate  meeting  cannot  be  regularly  held  for  the  purpose  of 
an  election,  unless  notice  of  the  nature  of  the  business 
intended  to  be  transacted  there  is  previously  given  to  all 
the  electors.  The  latest  authority  upon  this  subject  is  the 
case  of  Rex  v.  Hill  (ez).  The  election  in  that  case  was  in 
the  body  at  large,  and  not  in  a  select  body,  in  which  respect 
it  must  be  admitted  that  it  differs  from  the  present;  but 
that  does  not  vary  the  principle:  and  it  was  laid  down 
there,  as  an  established  principle,  that  whenever  a  corpo* 
rate  meeting  is  held  for  the  purpose  of  an  election,  on  a 
day  not  fixed  by  the  charter,  notice  of  the  meeting,  and  of 
the  purpose  for  which  it  is  convened,  must  be  given  to  all 
persons  resident  within  the  borough,  and  entitled  to  have  a 
voice  in  the  election.  The  rule  is  not  new.  The  deci- 
sions in  the  cases  of  Rex  v.  The  Mayor  of  Shrewsbury  (6), 
Rex  V.  The  Mayor  of  Carlisle  (c).  Rex  v.  The  Mayor  of 
Liverpool  {d),  and  Rexv,  The  Mayor  of  Doncaster  (e),  are  all 
consistent  with  it;  and  it  is  recognised  even  in  the  case  of 
Rex  v.  Theodorick  (f),  where  it  was  held,  that  if  all  the 
persons  entitled  to  vote  were  present,  and  consenting,  they 
might  proceed  to  an  election,  though  no  previous  notice 
had  been  given.  At  all  events,  the  notice  ought  to  state,  ' 
that  some  corporate  business  is  to  be  transacted  at  the 
meeting,  even  if  the  precise  nature  of  that  business  need 
not  be  specified ;  here  the  notice  is  totally  silent  upon  the 
subject:  it  is  a  mere  notice  "  to  attend  a  meeting  of  the 
corporation." 

jB.  C.  Scarlett  and  Carter,  contr^.     The  rule  of  law  has 

(a)  6  D.  &  tt.  593;  4  B.  &  C.  (d)  2  Burr.  723. 

426,  (Monmouth.)  (c)  2  Burr.  738,  Bull.  N.  P.  205. 

(6)  Cas.  temp.  Hardw.  147.  (f)  8  East,  543,  (Thetford.) 
(c)  lStra.385. 
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1828.        been  laid  down  too  broadly  on  the  other  side.     In  Rex  v. 

V"^^^^       Chetwund  («),  a  very  recent  case,   Lord   Tenterden,  C.J. 
ihe  KfKG      ,  *^  .  •   •         V        • 

V.  IS  reported  to  have  said,  ''  we  are  all  of  opinion  that  it 

PuLsFORo.  jg  j^qj  ^  general  proposition  of  law,  that  there  may  not  be 
a  good  elective  assembly  of  a  select  body  of  a  corporation, 
although  no  notice  of  the  purpose  of  the  meeting  may  have 
been  previously  given.  It  appears  to  me  impossible  to 
say,  that  there  may  not  be,  under  some  circumstances,  a 
valid  elective  assembly  by  a  select  part  of  a  corporation, 
without  previous  notice  being  given  of  the  object."  In  Rex 
v.  Hill  (b),  the  question  with  respect  to  the  notice  was  not 
raised  upon  the  pleadings,  and  the  real  point  there  decided 
was,  that  a  custom  to  give  notice  of  corporate  meetings  by 
the  ringing  of  a  bell,  was,  under  the  particular  circum- 
stances of  that  case,  an  unreasonable,  and,  therefore,  invalid 
custom.  The  cases  cited  on  the  other  side  do  not  go  the 
length  of  the  argument  in  support  of  which  they  are  cited- 
In  Rex  V.  The  Mayor  of  Shrctvsbury  (c),  Lord  Hardwicke 
quotes  it  as  the  opinion  of  Lord  Parker  and  the  whole 
Court,  '*  that  when  the  acts  are  to  be  done  by  a  select 
number,  notice  must  be  given  of  the  time  of  meeting,  and 
that  it  is  to  do  some  corporate  act,  though  what  particular 
act  need  not  be  specified.*'  That  opinion  seems  to  decide 
the  present  case  in  favour  of  the  defendant.  It  is  the 
duty  of  the  select  body,  being  to  assist  the  mayor,  to  meet 
for  that  purpose  whenever  they  receive  a  general  notice  to 
do  so.  They  have  duties  to  discharge,  which  the  aggregate 
body  have  not,  and  that  circumstance  forms  a  sound  and 
important  distinction  between  the  one  and  the  other.  It 
was  impossible  for  any  member  of  the  select  body  to  read 
the  notice  in  this  case,  without  understanding  that  he  was 
summoned  to  attend  a  corporate  meeting,  for  the  purpose 
of  assisting  the  mayor  in  the  performance  of  some  corporate 
business;  and,  if  so,  it  was  a  sufficient  notice.     The  point 

(a)  1  M.  &  R.  534;  7  B.  &  C.  (6)  5  D.  &  R.  593;   4  B.  &  C. 

695,  (Stafford.)  426,  (Monmouth.) 

(r)  Cas.  temp.  Hnrdw.  147. 
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decided  in  Rex  v.  The  Mayor  of  Carlisle  (a),  was  simply         i898. 

this,  that  where  certain  members  of  a  corporation  form  a      ^-^n^^^ 
1        L    J  1  1.11  .         The  King 

select  body,  and  are  to  act  as  a  select  body,  they  must  be  ©. 

summoned  to  attend  in  that  capacity.  In  Rex  v.  The  Mayor  P^^sford. 
of  Liverpool  {b\  though  a  question  was  raised  as  to  the  no- 
tice specifying  the  business  to  be  performed,  the  case  was 
not  decided  upon  that  point.  In  Rex  v.  Wake  (c),  it  was 
only  held^  that  when  notice  was  given  of  a  corporate  meeting 
for  one  purpose,  the  parties  assembled  could  not  enter  upon 
other  business,  unless  all  the  members  were  present,  and 
acted  by  general  consent. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration;  judgment  was  now 
delivered  by 

Lord  Tknterden,  C.  J. — The  question  upon  which 
the  validity  of  the  election  of  the  defendant  in  this  case 
turned  upon  the  trial  was,  whether  due  notice  had  been 
given  of  holding  the  meeting  at  which  he  was  elected.  It 
appears  that  some  days  before  the  meeting,  a  written  notice, 
signed  by  the  town  clerk,  and  importing  that  it  was  issued 
by  the  mayor,  was  delivered  to  every  elector,  requiring  his 
attendance  at  a  corporate  meeting,  on  a  certain  day,  at  a 
particular  hour,  but  not  specifying  the  purpose  for  which  it 
was  intended  to  hold  the  meeting.  The  Lord  Chief  Justice 
of  the  Common  Pleas,  before  whom  the  cause  was  tried, 
was  of  opinion  that  the  purpose  of  the  meeting  should  have 
been  specified  in  the  notice,  and  upon  that  ground  directed 
a  verdict  to  be  entered  for  the  crown;  and  it  has  been  since 
contended  here,  that  as  the  meeting  was  held  for  an  elec- 
tion, that  purpose  ought  to  have  been  stated.  It  is  very  dif- 
ficult to  say,  that  the  object  of  the  corporate  meeting  must 
be  stated,  where  it  is  held  for  an  election,  and  that  it  need 
not  be  stated  where  it  is  held  for  another  purpose.    Several 

(a)  1  Sira.  385.  (f)  1  Barnard.  80. 

{h)  2  Burr.  723. 

c  c  (2 
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1828.        cases  were  cited  in  the  course  of  the  argument  as  in  point; 

^^^^"^^^^^     but  upon  a  review  of  all  the  cases,  there  does  not  appear 
17.  *         to   be  a  single  decision  proceeding  on  the  ground,  that  it 

Pi'LSFORD.     ^38  necessary  that  the  notice  should  mention  the  purpose 
for  which  the  assembly  was  to  meet.     There  are  certainlj 
some  dicta  to  that  effect;  but  there  are  also  some  to  the 
contrary.     In  Rex  v.  Hill  {a),  the  election  was  by  the  body 
at  large,  which  is  a  very  different  thing;  and  even  in  that 
case,  although  each  of  my  learned  brothers  expressed  an 
opinion  that  the  purpose  for  which  the  meeting  was  con- 
vened ought  to   have  been  mentioned  in  the  notice,  the 
judgment  stands  good  on  other  grounds,  independent  of 
that  opinion.     The  point  expressly  decided  in  that  case 
was,  that  the  notice  given,  as  stated  in  the  pleas,  was  not 
a  reasonable  notice,  of  which  there  could  be  no  doubt : 
for  it  was  consistent  with  every  allegation  upon  that  record, 
that  the  bell,  which   was  to  form   the   notice,  might  be 
rung  for  a  few  minutes  only,  and  that  a  few  individuals  who 
lived  near  might  assemble^  and  immediately  upon  its  ceasing 
proceed  in  the  election,  before  others  who  lived  at  a  dis- 
tance could  possibly  reach  the  place  of  meeting.     The  case 
before  us  is  one  of  an  election  by  a  select  body,  and  we 
are  of  opinion,  that  it  was  not  requisite  in   the  notice  to 
them  to  specify  the  purpose  for  which  the  meeting  was 
to  be  held.     But  although  we  are  of  that  opinion  in  the 
present  case,  it  by  no  means  follows,  and  we  avoid  expres- 
sing any  opinion,  that  where  the  election  is  by  the  body  at 
large,  notice  of  the  purpose  may  not  be  necessary.     The 
difference  between  the  two  cases  is  this : — ^The  select  body 
are  appointed  by  the  charter  to  be  aiding  and  assisting  the 
mayor  in  all  matters  concerning  the  city>  when  required  so 
to  do.  It  is,  therefore,  their  duty  to  give  their  attendance 
whenever  they  receive  reasonable  notice  from  the  mayor 
that  their  attendance  is  required ;  and  we  think  it  is  not 
competent  for  them  to  say,  that  they  abstained  from  attend- 
ing because  they  had  no  notice  of  the  specific  purpose  for 

(a)  0  D.&R.  593;  4B.  &C.496. 
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wliich  the  meeting  was  intended  to  be  held.  If  it  had  ap-  tg^s. 
peared  that  there  was  any  usage  or  custom  in  this  borough 
for  a  more  specific  notice  to  be  given,  that  would  have 
materially  altered  the  case;  but  there  is  not  any  sugges-  Pulsforo. 
tion  of  that  kind.  For  these  reasons  we  are  of  opinion, 
that  the  notice  in  this  case  was  sufficient,  and,  therefore, 
that  there  ought  to  be  a  new  trial. 

Rule  absolute.  - 


The  King  v.  Robert  Brooks. 

A  RULE  had  been  granted,  at  the  relation  of  one  Payne,  Where  a  cor- 
a  burgess  of  the  borough   of  Wells,  calling  upon  the  ^e-  £^o  had  exer- 
fendant  to  shew  cause  why  an  information  in  the  nature  of  cised  his  office 
a  quo  warranto  should  not  be  filed  against  him,  for  usurping  ^enrs,  the 

the  office  of  a  master  of  that  borous^h.     Two  points  were  9/^"^,  in  iheir 

°  '^  discretion, 

made  on  moving  for  the  rule:  first,  that  the  defendant  without  enter- 
was  not  duly  elected,  there  not  having  been  the  proper  ™gt?onof* 
number  of  electors   present;   and  secondly,  that  he  had  title,  refused 
not  been  properly  sworn  in.     The  affidavits  stated,  that  quo  warranto 

the  governing  charter  of  the  borough  provided  that  there  information 
7  1  .    ,    ,  against  him. 

snould  be  one  mayor,  and  twenty-three  capital  burgesses, 

who  should  be  a  common  council,  and  that  seven  of  those 
twenty-three  should  be  masters;  that  vacancies  in  the  office 
of  masters  should  be  filled  up  out  of  the  capital  burgesses, 
by  election,  by  the  residue  of  the  capital  burgesses,  or  the 
major  part  of  them,  and  that  the  master  so  elected  should 
take  the  oath  of  office  before  the  mayor,  recorder,  and  six 
capital  burgesses;  that  on  the  6th  July,  1821,  the  defendant 
was  elected  a  master  by  the  mayor,  three  masters,  and  seven 
capital  burgesses  only ;  and  that  the  recorder  was  not  pre- 
sent then,  or  at  any  time  when  the  oath  of  office  was  taken  .  * 
by  the  defendant.  The  affidavit  in  answer  merely  stated 
that  the  defendant  was  sworn  in  on  the  ISth  August,  1821, 
and  had  ever  since  exercised  the  office  of  a  master  of  the 
borough. 


Brooks. 


CASES  IN  THE  KING's  BENCH, 

Upon  the  case  coining  on  for  argument,  it  was  referred  to 
Th  K  NG     ^^^  niaster  of  the  crown-office  to  inquire  whether  the  de- 
t.  fendant  had  been  sworn  in  or  not,  and  how  he  had  been 

sworn;  and  the  master  now  reported  "  that  the  defendant 
was  sworn  in  on  the  13th  August,  1821,  not  before  the 
recorder  of  the  borough,  but  at  a  convocation  or  meeting 
that  was  held  at  the  town-hall^  of  the  mayor,  masters,  and 
capital  burgesses  of  the  borough,  at  which  the  recorder 
was  not  present." 

W.  E.  Taunton  and  Campbell  appeared  to  shew  cause 
against  the  rule,  but  were  stopped  by  the  Court,  who 
desired  to  hear 

Sir  J.  Scarlett  and  R,  C,  Scarlett,  contrd.  The  defend- 
ant insists  that  he  is  protected  from  this  information  by  the 
statute  32  Geo.  3,  c.  58,  s.  1,  which  provides,  *'  that  any  de* 
fendant  to  any  information  in  the  nature  of  a  quo  warranto 
may  plead  that  he  had  first  actually  taken  upon  himself, 
held,  or  exercised  the  ofiice,  which  is  the  subject  of  such 
information,  six  years  or  more  before  the  exhibiting  of  such 
information,  such  six  years  to  be  reckoned  and  computed 
from  the  day  on  which  such  defendant  so  pleading  was 
actually  admitted  and  sworn  into  such  office.'^  But  the 
statute  does  not  apply  to  a  case  like  the  present.  Its  object 
is  to  cure  an  irregular  election,  and  to  that  it  has  hitherto 
been  confined ;  there  is  no  case  in  which  it  has  been 
extended  to  cure  an  irregular  admission  and  swearing  in. 
This  defendant  has  never  been  sworn  in  within  the  mean- 
ing of  the  statute,  because  that  ceremony  did  not  take  place 
before  the  officers  specified  in  the  charter;  the  statute, 
therefore,  cannot  protect  him,  because  the  six  years  are  to 
be  computed  from  the  date  of  the  swearing  in.  Besides, 
the  55  Geo.  3,  c.  1 84,  sched.  part  1 ,  imposes  a  stamp  duty 
upon  the  "  admission  of  any  person  into  any  corporation,** 
&c.,  and  the  affidavits  do  not  shew  that  the  defendant  was 
ever  admitted. 
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Lord  Tenterden,  C.  J. — As  the  defendant  has  actually  idiS. 
held  the  office  in  question  for  upwards  of  six  years,  I  am  of 
opinion  that  we  shall  best  exercise  the  discretionary  power 
which  we  possess  in  such  cases,  by  giving  effect  to  the  spirit  Brook?. 
of  the  statute  32  Geo.  S,  c.  5S,  and  declining  to  interfere 
on  the  present  occasion.  We  are  not  called  upon  to  ex- 
press any  opinion  upon  the  construction  of  that  part  of  the 
statute  which  speaks  of  the  swearing  in,  because  we  are  not 
bound  to  interfere  and  grant  an  information  at  the  instance 
of  an  individual.  The  intention  of  the  legislature  un- 
doubtedly was,  that  six  years'  enjoyment  of  a  corporate 
office  should  protect  the  party  iu  the  possession  of  it,  and 
the  defendant  having  so  far  brought  himself  within  the 
operation  of  the  act  of  parliament,  I  think  the  best  course 
for  us  to  adopt  is  to  decline  interfering. 

The  other  Judges  concurred, 

Uule  discharged. 


The  King  v.  Greet. 

1  HIS  was  a  quo  warranto  information,   filed  against  the  ^  charter 
defendant,  for  usurping  the  office  of  jurat  of  the  borough  directed  thai 
of  Queenborough^  in  the  county  of  Kent. — Plea,  admitting  should  consist 

Queenborouorh  to  be  an  ancient  borough,  and  stating  that  o^ a.n^aj^or, 

°  &   »  o  fourjumts,and 

the  borough,  from  the   10th   May,    4£  Ed.  3,  until  the  two  bailiffs; 

granting  of  the  charter  after  mentioned,  was  a  free  borough,  |J"   [uraVor 
and  that  the  burgesses  of  the  said  borough,  during  all  that  bailiff  should 
time,  were  a  body  corporate,  consisting  of  mayor,  bailiffs,  remaining  ju- 
and  burgesses;    that  by  charter  2,  Car.  1,  the  governing  nas  a»d  bai- 

lins,  or  the 
greater  part  of  them,  of  whom  the  mayor  should  be  one,  should  elect  another  or  others 
of  the  burgesses  or  inhabitants  to  be  a  jurat,  &c.  One  vacancy  occurred  in  the  office 
of  jurat,  and  an  inhabitant  was  elected  a  jurat,  by  a  meeting  at  which  the  ma^or,  two 
jurats,  nnd  two  bailiffs  wera  present: — Held,  a  good  election;  the  rule  requiring  the 
presence  of  a  majority  of  each  definite  part  of  the  elective  body  not  applying,  where  in 
ca»e  u(  one  vacancy,  viz.  in  the  office  of  bailiff;  it  would  be  imp<mible  for  a  majority  of 
the  baiJiifs  to  be  present. 
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1828.         charter  of  the  borough,  it  was  granted   that  the  major, 

^^^^X^       bailiffs,  and  biirscesses,  by  whatever  name  they  had  pre- 
The  King         .  .    °  .         i     i  r        i 

V.  viously  been  uicorporated,    should  thereafter  be  a  body 

Greet.  corporate  by  the  name  of  "  mayor,  jurats,  bailiffis,  and 
burgesses;"  that  there  should  be  one  of  the  more  honest 
and  discreet  burgesses  or  inhabitants  called  mayor,  to  be 
elected  as  after  mentioned,  and  four  honest  and  discreet 
burgesses  or  inhabitants  called  jurats,  and  two  honest  and 
discreet  burgesses  or  inhabitants  called  bailiffs;  that  the 
jurats  and  bailiffs  should  hold  their  offices  for  life,  unless 
removed  for  reasonable  cause;  and  that  whenever  any  of  the 
jurats  or  bailiffs  should  die  or  be  removed,  or  withdraw 
from  their  offices,  it  should  be  lawful  for  the  mayor  and 
the  surviving  and  remaining  jurats  and  bailiffs,  or  the  greater 
part  of  them;  within  convenient  time,  to  nominate,  elect, 
and  appoint  others  of  the  burgesses  or  inhabitants  to  be 
jurats  or  bailiffs  of  the  borough.  The  plea  then  averred, 
that  on.  Sec,  there  was  a  vacancy  in  the  office  of  jurat,  and 
that  the  then  mayor  and  the  greater  part  of  the  jurats  and 
bailiffs,  having  duly  assembled  within  the  borough  for  the 
purpose  of  nominating,  electing,  and  appointing  a  jurat  to 
fill  up  the  said  vacancy,  did  then  and  there  nominate,  elect, 
and  appoint  the  defendant,  being  then  and  there  an  inha- 
bitant of  the  said  borough,  to  be  a  jurat  of  the  said  borough, 
to  supply  the  said  vacancy ;  and  that  he  took  the  oaths  and 
then  took  upon  himself  the  office.  Replication,  taking 
issue  upon  the  due  election  of  the  defendant.  At  the 
trial  before  Park,  J.,  at  the  Kent  summer  assizes,  lB2,7,{a) 
it  was  proved  that  the  meeting  at  which  the  defendant 
was  elected  consisted  of  the  mayor,  two  jurats,  and  two 
bailiffs,  all  of  whom  voted  for  him;  whereupon  the  learned 
Judge  directed  a  verdict  to  be  entered  for  the  defendant, 
giving  the  relator  liberty  to  move  to  enter  a  verdict  for  the 
crown.  A  rule  nisi  having  been,  in  the  following  Michael- 
mas term,  obtained  accordingly, 

(a)  Counsel  for  the  relator,  Aferewethcry  Serjt.,  AdolphuSy  and  Plait; 
for  the  defendants,  Marry  at,  Curnetf,  and  Bolland^ 


TRINITY  TERM,  IX  GEO.  IV. 

Gurney,  Bolland,   and   Tomlinson,    shewed  cause.      It 
must  be  conceded^  as  a  general  rule,  that  where  a  charter 
directs  an  election  to  be  made  by  an  assembly  consisting  of 
several  definite  bodies  for  the  time  being,  or  the  greater 
part  of  them,  a  majority  of  the  entire  number  of  each  of 
those  definite  bodies  must  be  present,  in  order  to  consti- 
tute a  good  elective  assembly  (a).     The  question,  however, 
still  remains,  whether  that  general  rule  applies  to  the  par- 
ticular   charter  now  under   consideration.     This  charter 
directs  that  there  shall  be  a  mayor,  four  jurats,  and  two 
bailiffs,    and  that  vacancies  in  the  offices  of  jurats  and 
bailiffs  shall  be  filled  up  by  the  mayor  and  the  remaining 
jurats  and  bailiffs,  or  the  greater  part  of  them.     Now  it 
would,  in  many  cases,  be  absolutely  impossible  to  apply 
the  rule  in  question  to  a  borough  governed  by  such  a 
charter.     For  instance,  if  one  of  the  bailiffs  were  to  die  or 
resign,  that  vacancy  could  never  be  supplied,  for  the  other 
surviving  or  remaining  bailiff  could  never  be  considered 
as  the  major  part  of  the  two.     So,  if  it  were  desired  to 
amove  one  of  the  bailiffs  for  misconduct,  no  valid  assembly 
for  that  purpose  could  possibly  be  held,  unless  he  himself 
attended  and  concurred  in  the  measure.      In  the  same 
manner,  if  two  of  the  jurats  should  die  or  resign,  no  new 
jurats  could  be  elected,  for  the  greater  part  of  the  entire 
number  of  jurats  would  not  be  in  existence,  and  could  not, 
therefore,  be  brought  together(6).    It  follows,  therefore,  that 
the  general  rule  of  construction  applied  to  other  charters, 
being  wholly  inapplicable  to  this,  must  be  departed  from 
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(a)  See  Rex  v.  Bellringer,  (Bod- 
min,) 4  T.R.  810;  Rex  v.  Miller, 
(Northampton,)  6  T.R.  268;  Rex 
V.  Bower,  (Weymouth,)  2  D.  &  R. 
761,  1  B.&  C.  492;  Rex  v.  Wyl- 
lyam,  (Truro,)  3  D.  &  R.  75,  1 

B.  &C.  609;    Rex   v.   HeadUy, 
(Devizes,)  antey  vol.  i.  345,  7  B.  & 

C.  496. 


(b)  A  decision  upon  this  last 
ground  would  seem  to  let  in  the 
strict  grammatical  construction  in 
all  cases,  since  it  would  be  diffi- 
cult to  found  a  rule  of  legal  con- 
strucdon  upon  the  greater  proba- 
bility of  the  occurrence  of  two, 
than  of  six,  eight,  or  ten  succes- 
sive vacancies,  before  the  first 
could  be  filled  up. 
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io  this  infttaDce;  and  that  ao  election  by  the  greater  part 
of  tbe  aggregate  elective  assembly  composed  of  major, 
jurats,  and  bailiffs,  must  be  held  Talid,  without  the  pre- 
sence of  the  greater  part  of  each  cowpoaeat  part.  The 
result  will  then  be  that  the  defendant  was  duly  elected, 
because  he  was  elected  at  an  assembly  where  the  mayor, 
two  Jurats,  and  two  bailiffs,  forming  the  greater  part  of  the 
aggregate  elective  body  were  present  and  voted. 


Merewelher,  Seijt.,  Adolphus,  and  Plaii,  contrd.  This 
case  must  be  decided  according  to  the  general  and  uadis- 
puted  rule  of  law  alluded  to  on  the  other  side.  This 
Court  has  always  designated  that  rule  as  being  of  the 
highest  importance  to  the  welfare  of  corporate  bodies  gene- 
rally, and  will  not,  therefore,  depart  from  it  without  very 
cogent  reasons  for  so  doing.  The  instances  pointed  out  in 
argument,  in  which  that  rule  could  not  by  possibility  be 
applied  to  this  borough,  must  undoubtedly  be  considered 
as  exceptions  out  of  it,  because  lex  nemmem  cogit  ad  vana 
aut  impossibilia.  But  the  exception  ought  not  to  be  ex- 
tended beyond  cases  of  absolute  necessity,  particularly 
where  the  aggregate  elective  body  can  never  exceed  six  in 
number,  because  in  such  a  case  the  charter  ought  clearly  to 
be  so  construed  as  to  compel  the  attendance  of  as  large  a 
proportion  of  that  number  as  possible.  In  the  present  case 
there  was  no  necessity  for  the  exception,  because  there 
were  three  jurats  in  office  at  tbe  time  when  the  election 
took  place,  so  that  a  majority  of  the  whole  number  of 
jurats  might  have  attended.  The  general  rule  therefore 
applies,  and  the  defendant's  election  is  bad  for  want  of  the 
attendance  of  a  majority  of  the  jurats.  If  it  should  be 
held  that  a  majority  of  the  aggregate  body  of  mayor,  jurats, 
and  bailiffs,  is  sufficient,  an  election  may  be  had  without  the 
presence  of  either  of  the  bailiffs,  which  would  be  quite 
inconsistent  with  the  object  and  spirit  of  the  charter.  The 
inconvenience  which  might  sometimes  arise  from  a  strict 
adherence  to  the  general  rule^  was  forcibly  pointed  out  in 
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Rex  V.  Bower  {a),  but  the  Court  would  not  yield  to  the 

The  case  was  argued  on  a  former  day  in  this  term,  when  v* 

the  Court  took  time  for  consideration:  judgment  was  now 
delivered  by 

Lord  Tenterden,  C.  J. — This  case  came  before  the 
Court  upon  a  motion  to  enter  a  verdict  against  the  defend- 
ant, upon  an  information  in  the  nature  of  a  quo  warranto, 
calling  on  him  to  shew  by  what  authority  he  exercised  the 
office  of  a  jurat  of  the  borough  of  Queenborough.  By  the 
constitution  of  that  borough  there  are  in  it  one  mayor,  four 
jurats,  and  two  bailiffs,  seven  persons  in  all;  and  those 
integral  parts  compose  the  assembly  by  which  jurats  are  to 
be  elected.  The  defendant  was  elected  at  a  meeting  at 
which  the  mayor,  two  jurats,  and  two  bailiffs,  were  present, 
so  that  he  was  elected  by  a  majority  of  the  whole  number 
of  seven.  It  was  objected  that  there  ought  to  have  been 
three  jurats  present,  so  as  to  make  a  majority  of  that  body, 
without  which,  it  was  contended,  there  could  not  be  a 
good  elective  assembly.  The  objection  was  founded  on 
several  decided  cases,  none  of  which,  however,  will  be  in 
any  degree  impeached  by  the  judgment  we  pronounce  upon 
the  present  occasion.  The  language  of  this  charter  is  sub- 
stantially the  same  with  that  of  several  others  upon  which 
the  decisions  alluded  to  proceeded.  It  is,  "  that  whenso- 
ever it  shall  happen  that  either,  or  any,  of  the  jurats  or 
bailiffs  of  the  borough  for  the  time  being  shall  die,  or  be 
removed,  or  withdraw  from  his  or  their  office  or  offices, 
then  and  so  often  it  shall  be  lawful  for  the  mayor,  and 
other  the  surviving  and  remaining  jurats  and  bailiffs  of  the 
borough  for  the  time  being,  or  the  greater  part  of  them,  of 
whom  the  mayor  shall  be  one,  within  a  convenient  time,  to 
nominate,  elect,  and  appoint  another,  or  others,  of  the  bur- 
gesses or  inhabitants  of  the  borough,  for  the  time  being,  to 
be  a  jurat  or  jurats,  bailiff  or  bailiffs."     I  have  observed 

(a)  2  D.&  R.  151;  1  B.&C.  492,  (Weymouth.) 
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1828.         that  this  in  substance  very  strongly  resembles  the  language 
S^^^^C^      of  other  charters,  in  which  it  has  been  held  that  the  words 
V,  "  the  greater  part  of  them"  shall  be  referred  to  the  former 

member  of  the  sentence,  enumerating  the  component  parts 
of  the  corporation;  as  for  instance,  mayor,  aldermen,  and 
capital  burgesses;  and  not  to  the  latter  part  of  the  sentence 
where  "  the  remaining  and  surviving"  members  of  those 
definite  bodies  are  spoken  of.  And  this  has  been  carried 
still  further,  for  it  has  been  held  that  it  is  not  sufficient  to 
have  a  majority  of  the  aggregate  number  of  mayor,  alder- 
men, and  capital  burgesses  present,  but  that  a  good  cor- 
porate assembly  cannot  be  held  unless  there  be  present  a 
majority  of  each  component  definite  part  of  it:  and  upon 
these  decisions  it  was  contended  that  the  election  of  the 
defendant  was  invalid,  because  a  majority  of  the  entire 
number  of  four  jurats  was  not  present.  In  the  cases, 
however,  to  which  I  have  alluded,  the  judgment  of  the 
Court  was  founded  on  a  rule  of  construction  not  strictly 
required  by  grammatical  rules,  for  the  words  ''  or  the  major 
part  of  them,"  might,  in  each  of  those  cases,  have  been 
referred  to  the  latter  branch  of  the  sentence  as  well  as  to 
the  former.  Perhaps,  indeed,  it  would  have  been,  gram- 
matically, more  correct  to  refer  them  to  the  last  antece- 
dent than  to  one  which  was  more  remote.  But  the  rule 
was  laid  down  upon  a  wise  and  sound  principle,  namely, 
that  the  select  body  in  a  corporation  should  be  compelled 
to  fill  up  vacancies  in  its  component  parts  as  they  occur, 
and  the  most  convenient  and  certain  mode  of  doing  that 
is,  to  require  at  elections  the  presence  of  a  majority  of  each 
of  those  component  parts.  It  is  by  no  means  our  inten- 
tion to  break  in  upon  or  weaken  the  authority  of  those 
decisions;  but  when  we  are  called  upon  to  construe  a 
charter  to  which  that  rule  cannot  be  applied,  without  lead- 
ing to  an  absurdity,  or  an  impossibility,  as  it  would  in  this 
case,  we  must,  in  order  to  give  effect  to  the  charter,  put 
some  other  construction  on  it.  In  this  borough,  if  a 
bailiff  were  to  die,  or  be  amoved,  or  withdraw,  upon  the 


The  King 

V, 


TRINITY  TERM,  IX  GEO.  IV.  397 

construction  contended  for,   the  vacancy  could   never  be        i8S8. 

filled  up.     If  two  vacancies  should  occur  at  the  same  time 

in  the  office  of  jurat,  the  same  consequence  would  follow. 

But  it  was  urged,  that  as  a  majority  of  the  jurats  were  in        Greet. 

this  instance  in  existence,  they  ought  to  have  been  present. 

To  require  that  in  one  case,  and  to  dispense  with  it  in 

another,  would  be  to  give  two  different  constructions  to 

the  very  same  words,  which  we  certainly  ought  not  to  do. 

We  think,  upon  the  whole,  that  we  ought  to  put  such  a 

construction  upon  this  part  of  the  charter  as  will  give  effect 

to  the  charter  itself,  and  at  the  same  time  be  uniform  and 

consistent;  and  that  such  a  construction  will  be  given  by 

holding  that  the  election  of  the  defendant  by  the  mayor, 

two  jurats,  and  two  bailiffs,  constituting  a  majority  of  the 

entire  number  of  mayor,  jurats,  and  bailiffs,   was  valid. 

For  these  reasons  we  are  of  opinion  that  the  defendant 

in  this  case  was  well  elected,  that  the  verdict  found  for 

him  at  the  trial  was  therefore  right,  and  that  the  rule  for 

entering  a  verdict  for  the  crown  ought  to  be  discharged. 

Rule  discharged. 


Ex  parte  Carhutheks,  in  the  matter  of  the  Brunswick 

Theatre. 

iVllLLER  had  obtained  a  rule,  calling  upon  "  Maurice  Acoroner^s 
Thomas,  esq.  deputy  steward  and  coroner  of  the  Tower  of  m2y*^e  qaash- 
London,  and  the  liberties  and  precincts  thereof/'  to  shew  ed  in  part  for 
cause  why  an  inquisition  taken  before  him  on  view  of  the  and  stand 

several  bodies  of  David  Sampson  Maurice,   and  others,  ^^  ^'^^  '^® 

,  '^  .        A*  .  residue, 

then  lymg  dead,  should  not  be  quashed  for  the  msufficiency  Where  an  in- 

thereof.     The  rule  was  drawn  up  on  reading  the  affidavits  ^"'*^^a  ^** 

deputy  stew- 
ard and  coroDer,**  the  Court  refused  to  quash  it  tit  tolo,  as  necessarily  void  for  want  of 
authority. 

Semble,  that  there  may  be  a  valid  custom  for  a  coroner  to  appoint  n  deputy,  or  that 
such  signature  may  be  read  as  ^  A,,  coroner  and  deputy  steward." 


<  '  *-. 
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182a.        of  James  Arding  and  George  Lay.    The  former  stated* 

^  that  Carruthers  (the  applicant),  and  Maurice  (one  of  the 

Carrutuers.  deceased),  were  joint  lessees  of  ground  on  which  they  built 

the  Brunswick  Theatre;  that  on  the  28th  of  February  last 
the  theatre  fell  down,  and  became  a  ruin,  by  which  accident 
Maurice  and  the  other  deceased  were  killed ;  that,  owing 
to  the  loss  sustained  by  the  accident,  Carruthers  became 
insolvent,  and  was  made  a  bankrupt;  that  his  assignees 
had  been  duly  invested  with  all  his  interest  in  the  lease  of 
the  ground  and  the  materials  of  the  theatre ;  that  the  ma- 
terials had  been  claimed  on  the  part  of  the  crown  as  a 
deodand  by  virtue  of  the  inquisition ;  the  part  of  which 
relating  to  the  materials  was  as  follows : — 

''  And  the  jurors,  8cc.,  further  say,  that  the  said  iron 
roof  and  gutters  of  the  said  messuage  in  Wells-street  afore- 
said, and  the  slates  of  the  said  roof,  and  the  lead  and  other 
materials  thereon,  and  the  timber  and  other  materials  of 
the  said  carpenters'  and  painters'  shops,  and  of  the  said 
flys,  and  the  girders  on  which  the  said  shops  and  flys,  or 
some  part  thereof,  immediately  preceding  the  said  falling 
in  and  sinking,  rested,  and  the  said  proscenium  post,  and 
the  bricks,  timber,  and  materials  of  such  part  of  the  said 
front  external  wall  of  the  said  messuage,  above  the  line 
hereinbefore  mentioned  and  described,  and  part  of  the  said 
balcony,  and  of  the  said  cautitiores,  (but  what  precise  part 
of  the  said  balcony  and  of  the  said  cautitiores,  the  jury 
are  ignorant,)  were  moving  to  or  towards,  or  did  move  to 
or  towards,  the  said  several  deaths  of  the  said  (Maurice, 
&c.,)  all,  some,  or  one  of  them,  at  the  time  of  the  happen- 
ing thereof  as  aforesaid.  And  the  jurors,  8cc,,  further  say 
that  they  are  ignorant  of  the  value  of  the  said  bricks,  stone, 
timber,  materials,  iron  roof  or  cast  iron  roof,  gutters,  lead, 
matters  and  things,  so  moving  as  aforesaid,  and  that  the 
same  is  or  are  now  lying  and  being  in  Wells-street  afore- 
said, or  within  the  standing  walls  of  the  said  messuage 
called  the  Brunswick  Theatre,  or  in  the  yard,  out- 
buildings, 8cc.,  within  the  said  precinct,  intermixedly  and 
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confusedly,  with  other  bricks,  stones,  timber  and  mate- 
rials, which  did  not  move,  or  were  not  moving  to  the  deaths       T^^^^ 

'  ^  Ex  parte 

aforesaid,  or  any  of  them."  Carrdthers. 

That  since  the  accident,  deponent,  for  himself  and  other 
creditors  of  Carruihers,  presented  a  memorial  to  the  Lord 
High  Constable  of  the  Tower  of  London,  praying  for 
relief;  that  on  the  11th  May  last,  deponent  presented  to 
the  said  Maurice  Thomas  a  memorial  addressed  ''  to  the 
Coroner  of  the  Tower  of  London,"  also  praying  for  relief; 
and  that  deponent  had  been  informed  and  believed  that 
the  said  Maurice  Thomas  did  not  deliver  the  said  memorial 
as  addressed,  though  urged  by  deponent  so  to  do;  and  that 
deponent  was  advised  and  believed  that  such  inquisition 
so  holden  before  the  said  Maurice  Thomas  was  informal, 
illegal,  and  altogether  void,  and  ought  therefore  to  be 
quashed.  The  latter  affidavit  stated,  that  deponent  had 
been  informed  and  believed  the  following  was  a  true  copy 
or  extract  from  a  charter  of  Jac.  ^,  relating  to  the  bounda- 
ries and  liberties  of  the  Tower  of  London : — 

"  And  our  will,  &c.  is,  and  we  do  hereby,  &c.  grant, 
that  the  steward  of  the  court  of  our  said  liberty  of  our  said 
Tower  of  London  for  the  time  being  shall  be  a  coroner 
of  us,  8cc.  within  our  said  liberty,  and  shall  have  full  power 
and  authority  to  do  and  execute  all  such  matters  and 
things  within  the  said  precincts  and  liberty,  which  to  the 
office  of  a  coroner  doth  of  right  appertain,  having  first 
taken  the  usual  oath,"  &c. 

That  the  above  is  all  that  relates  to  the  appointment  of 
a  coroner  for  the  said  liberty  of  the  Tower,  in  the  said 
charter  contained ;  and  that  deponent  bad  been  informed 

and  believed  that  one Rickeits,  Esq.  is  the  present 

steward  and  coroner  for  the  said  liberty. 

The  rule  was  obtained  ,  on  two  grounds ;  first,  that  the 
inquisition  having  been  held  before  a  deputy  coroner,  was 
coram  nonjudice,  and  therefore  void  in  toto:  and  secondly, 
that  it  was  uncertain  as'  to  what  parts  of  the  building  were 
found  deodand,  and  therefore  void  at  least  pro  tanto. 


■    ^■  . 
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1828.  Tindal,  S.  G.,  shewed  cause,  contending,  that  the  Court 

^^^'^'^^  could  not  quash  the  inquisition  upon  either  of  the  objec- 
Cabkuthers.  tions.  With  respect  to  the  first,  although  generally  speak- 
ing the  office  of  coroner  could  not  be  filled  by  deputy, 
there  might  nevertheless  be  a  custom  in  particular  districts 
for  the  coroner  to  appoint  a  deputy ;  and  as  the  existence  of 
such  a  custom  in  this  particular  case  was  not  negatived  by 
the  affidavits  produced  by  the  party  objecting  to  the  inqui- 
sition, the  Court  would  presume  that  every  thing  had  been 
done  rightly,  and  would  not  quash  the  inquisition  oh  that 
ground.  iBaylei/,  J.  It  does  not  appear  conclusively  upon 
the  face  of  the  inquisition  that  it  was  held  before  a  deputy 
coroner.  It  is  signed  "  Maurice  Thomas,  deputy  steward 
and  coroner."  That  may  mean  that  he  is  deputy  steward, 
and  not  deputy  coroner,  but  coroner;  for  the  word  deputy 
does  not  necessarily  override  all  that  follows  it,  and  apply 
to  the  office  of  coroner,  as  well  as  to  that  of  steward.] 
With  respect  to  the  second  objection,  it  must  be  admitted 
that  the  inquisition  is  somewhat  vague  and  uncertain  in 
that  part  of  it  which  relates  to  the  deodand,  but  not  so 
much  so  as  to  call  upon  the  Court  to  quash  it;  and  at  all 
events  they  will  not  quash  the  whole  inquisition  on  that 
ground ;  for  even  if  it  is  bad  in  part,  it  may  be  good  for 
the  residue. 

Lord  Tenterpen,  C.  J. — I  think  there  are  not  suf- 
ficient grounds  laid  before  us  to  induce  us  to  quash  the 
inquisition  in  toto,  as  having  been  held  before  an  incom- 
petent officer;  but  that  part  of  it  which  relates  to  the  deo- 
dand is  in  my  opinion  bad  for  uncertainty,  and  ought  to  be 
quashed.  It  seems  to  me,  therefore,  that  the  rule  for 
quashing  that  part  of  the  inquisition  should  be  made  abso« 
lute,  and  as  to  the  residue,  discharged. 


The  other  Judges  concurred. 


Rule  accordingly. 
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The  King  v.  The  Justices  of  Wiltshire.  ^-^v^/ 

1  HIS  was  a  rule  calling  upon  the  defendants  to  shew  The  practice 
cause  why  a  writ  of  mandamus  should  not  issue,  directed  ^^  respitfnz 

to  them,  commanding  them  to  enter  continuances,  and  to  ^^  appeal 
,  ,         .  Til      against  a  poor 

hear  an  appeal  agamst  a  poor  rate,     it  appeared  upon  the  rate  at  the 

affidavits  that  the  rate  was  made  and   allowed  at  a  period  ^^^  session 

'^  after  its  allow- 

which  left  the  appellant  time  to  give  notice  of  appeal  for  ance,asamat- 
the  last  Michaelmas  sessions,  which  he  did  accordingly;  but  wkhouTanT* 
at  those  sessions  he  merely  entered  and  respited  his  appeal  notice,  is  not 
as  a  matter  of  course.     That  was  confessedly  the  practice  i^g  ^  Geo.  9 

of  the  sessions  in  this  as  well  as  many  other  counties.  ^-  5?'  '•  f' 

But  where 
Between  the  Michaelmas  and  Epiphany  sessions  he  gave  that  practice 

notice  of  trial  for  the  latter ;  and  at  those  sessions  he  ap-  P^^a"*>  «*"^ 

'  '^    an  appellant 

peared,  and  proposed  to  try  the  appeal.     It  was  then  ob-  has  acted  upon 
jected  on  the  part  of  the  respondents,  under  the  statute  17  Justices  at  the 

Geo.  2,  c.  38,   s.  4,  that  the  Michaelmas  sessions   having  second  ses- 

.  r    I  *'®"*  refuse  to 

been  ''  the  next  sessions     after  the  allowance  of  the  rate,  hear  the  ap- 

the  appellant  ought  to  have  given  notice  of  trial  for,  and  P?  L    •  n 
come  prepared  to  try  at  those  sessions;  and  that  not  having  issue  Amanda- 
done  so,  he  was  now  out  of  time,  and  his  appeal  could  not  J^"J^  ^^ 
be  heard.     The  sessions  being  of  opinion  that  the  objection 
was  well  founded,  dismissed  the  appeal. 

Bingham  shewed  cause  against  the  rule.  The  sessions 
were  right.  The  appellant  was  out  of  time.  The  43  Eliz. 
c.  2,  gave  a  general  power  of  appeal  against  poor  rates, 
without  any  limitation  in  point  of  time;  but  the  17  Geo.  2, 
c.  38,  expressly  limits  the  time  to  the  next  sessions,  and 
requires  a  previous  notice.  In  that  statute  the  giving 
notice  at  the  next  sessions  is  evidently  a  condition  prece- 
dent to  the  right  of  appealing  at  all.  Section  34  provides 
that  it  shall  be  lawful  for  persons  aggrieved  by  the  rate, 
*'  giving  reasonable  notice  to  the  churchwardens,  &c.,  to 
appeal  to  the  next  general  or  quarter  sessions ;"  and  the 
justices  there  are  to  receive  such  appeal,  ''  and  to  hear  p^^ 

VOL.  II.  D  D        •       ' 
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1828.         finally  determine  the  same."     All  that  is  to  be  done  at  the 
r|«    jr  next  sessions.     Then  follows  a  provision  for  the  adjourn- 

V.  ment  of  the  appeal  if  necessary ;  ''  but  if  it  shall  appear  to 

Wf Li^        ^''^  ^^'^  justices  that  reasonable  notice  was  not  given,  then 
they  shall  adjourn  the  said  appeal  to  the  next  quarter  ses- 
sions, and  then  and  there  finally  hear  and  determine  the 
same:"  so  that  the  adjournment,  if  necessary  in  the  opinion 
of  the  justices,  must  be  made  at  the  next  sessions  after  the 
allowance  of  the  rate.     There  are  many  cases  shewing  that 
this  is  the  sound  and  proper  rule  of  construction  as  applied 
to  this  act  of  parliament.     In  Rex  v.  Atkins  {a)  it  was  held, 
that  an  appeal  against  a  poor  rate  must  be  lodged  at  the 
next  sessions  after  the  allowance  of  it.     In  Rex  v.  Coodeifi), 
that  it  must  be  made  in  all  cases  to  the  next  sessions ; — for 
the  17  Geo.  2,  c.  38,  s.  4,  has  repealed  the  43  Eliz.  c.  €, 
8.  6,  which  left  the  appeal  to  any  sessions.      In  Rex  v. 
Micklefield  (c),  the  same  rule  was  laid  down,  because  it  is 
by  making  the  rate  that  the  party  is  aggrieved.     In  Rex  v. 
The  Justices  of  Worcestershire  (d),  where  it  was  held  that 
an  appeal  against  the  allowance  of  overseers'  accounts, 
under  the  17  Geo.  2,  c.  38,  s.  4,  must  be  made  to  the  next 
sessions  after  the  allowance  (e),  it  was  also  held,  that  the 
section  was  in  that  respect  a  repeal  of  the  43  Eliz,  c.  2, 
8.  6.     It  has  undoubtedly  been  held  in  Rex  v.  the  Justices 
of  Sussex  (f),  Rex  v.  the  Justices  of  Dorsetshire  (g),  with 
respect  to  a  poor  rate,  and  in  Rex  v.  Thackwell  (A),  with 
respect  to  overseers'  accounts,  that  the  next  sessions  means 
the  next  practicable  sessions;  but  still  that  is  the  next  prac- 
ticable  after  the  allowance  and  after  the  notice,  which  in 
this  case  was  the  Michaelmas  sessions.    It  will  be  urged 
that  the  practice  of  the  sessions  is  conformable  with  the 
course  which  the  appellant  has  pursued;  but  that  is  imma- 

(a)  4  T.  R.  12.  (/)  15  East,  206. 

(6)  1  Bott,  281 ;  Cald.  464.  (g)  16  East,  200. 

(c)  1  Bott,  284;  Cald.  507.  {h)  6  D.  &  R.  61;  4  B.  &  C. 

{d)  5  M.  &  S.  457.  62;  3  D.  &  R.  M.  C.  387. 
(c)  See  Rex  v.  Justicet  of  Berk" 
shire  1  Bott,  208,  5.  P. 
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terial :  if  the  practice  is  not  warranted  by  law,  it  will  not 
be  supported  by  this  Court.     The  practice  of  entering  and     xheKiMo 
respiting,  as  a  matter  of  course,  is  clearly  bad;  if  any  post-  v. 

ponement  had  been  desired,  the  Court  of  Quarter  Sessions  Wilts. 
should  have  been  applied  to  at  the  Michaelmas  sessions, 
to  adjourn  the  appeal  to  the  Epiphany  sessions,  and  even 
that  could  only  have  been  done  upon  satisfying  the  Court 
by  evidence,  that  reasonable  notice  had  not,  and  could  not, 
have  been  given.  There  are  undoubtedly  decisions  in 
cases  of  appeal  against  orders  of  removal,  which  are  op- 
posed to  this  argument,  and  which  will  probably  be  relied 
upon  by  the  other  side.  They  do  not,  however,  apply  to 
this  case,  for  they  turn  upon  the  construction  of  an  act  of 
parliament  very  differently  worded  from  that  now  under 
consideration,  and  they  are  besides  extremely  unsettled 
and  contradictory  in  themselves.  Rex  v.  The  Justices  of 
Bucks  {a),  and  Rex  v.  The  Justices  of  Staffordshire  (b), 
do  go  to  shew,  that  the  sessions  ought  to  have  received 
this  appeal,  and  to  have  adjourned  it  if  the  notice  was 
insufficient;  but  even  those  cases  shew  the  necessity  of 
some  notice.  In  Rex  v.  the  Justices  of  Witts  (c),  this 
Court  corrected  a  rule  of  practice  of  the  sessions,  though 
lawful  in  itself;  but  here  the  rule  of  practice  is  absolutely 
unlawful,  and  nmst  be  repudiated  by  the  Court. 

Scarlett  and  Wyborn,  contr^,  were  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — It  appears  to  me,  upon  the 
sound  construction  of  this  act  of  parliament,  that  where 
there  is  time  between  the  allowance  of  the  rate  and  the 
next  sessions  for  a  reasonable  notice  of  appeal  to  be  given, 
and  no  notice  is  given,  the  Justices  not  only  may,  but 
ought  to  reject  the  appeal,  and  not  suffer  it  to  be  entered 
at  all.     But  where  they  do  suffer  it  to  be  entered,  I  think 

(a)  3  East,  342.  v.  Juitica  of  North  Riding   of 

(6)  7  East,  549.  Yorkihire,  3  T.  R.  150. 

(c)  10  East,  4(H;  and  see  Rex 
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1828.        they  have  most  clearly  the  power  of  adjourning  or  respit- 
ing it;  for  such  a  power  is  incident  to  their  character  as  a 
t;.  court  of  justice.     The  statute  requires  them  to  hear  and 

Justices  of  fjnally  determine  the  appeal;  but  not  at  any  particular  ses- 
sion :  it  expressly  gives  them  the  power  of  adjourning  the 
hearing  on  account  of  a  defective  notice,  and  it  impliedly 
gives  them  a  discretionary  power  of  adjourning  it  for  other 
causes  which  may  appear  to  them  sufficient  for  that  pur- 
pose. In  the  present  case,  however,  the  justices  have 
exercised  ho  discretion  at  all;  for  they  first,  according  to 
their  own  practice,  and  as  a  matter  of  course,  suffered  the 
appeal  to  be  entered  and  respited  without  any  inquiry  re- 
specting the  notice:  and  then  afterwards,  upon  that  very 
practice  being  objected  to,  they  repudiated  it,  and  refused 
to  hear  the  appeal.  I  am  of  opinion,  that  the  practice  is 
neither  a  wise  one,  nor  one  in  conformity  with  the  act  of 
parliament;  but  it  was  notorious  as  the  practice  of  these 
sessions,  and  it  cannot  be  allowed  that  a  party  coming  into 
that  Court  as  a  suitor,  and  following  the  practice  of  the 
Court,  is  to  be  injured  by  those  means,  and  deprived  of 
the  opportunity  of  having  his  appeal  heard  upon  the  merits. 
Under  such  circumstances  I  think  he  was  entitled  to  have 
his  appeal  heard  at  the  adjourned  sessions,  and,  therefore, 
that  the  rule  for  a  mandamus  to  the  justices  to  hear  it 
ought  to  be  made  absolute.  As  to  the  practice,  I  certainly 
recommend  it  to  be  altered ;  it  is  not  consistent  with  the 
act  of  parliament,  and  it  is  calculated  to  produce  both  delay 
and  expense. 


The  other  judges  concurred. 


Rule  absolute. 


I 

t 
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The  King  v.  Richards. 

IHIS  defendant  had  been  indicted  at  the  quarter  ses- 
sions for  one  of  the  misdemeanours  enumerated  in  the 
statute  7  Geo.  4,  c.  64,  s.  23  (a),  and  the  prosecutor  having 
removed  the  indictment  by  writ  of  certiorari  into  this  Court, 
the  defendant  was  tried  at  the  assizes  and  convicted. 

Campbell  now  moved  for  the  costs  of  the  prosecution. 

Lord  Tenterden,  C.  J. — This  subject  has  been  taken 
into   consideration  by    the  twelve  judges,    and    they  are 


1828. 


Where  the 
prosecator  of 
an  indictmeot 
for  a  misde- 
meanoarfound 
at  sessions,  re- 
moves it  into 
K.B.  by  cer- 
tiorarif  he  is 
not  entitled  to 
costs  under 

8.  23. 


(a)  Which  recites,  that  "  for 
want  of  power  in  the  Court  to  order 
payment  of  the  expenses  of  any 
prosecution  for  a  misdemeanour, 
many  individuals  are  deterred  b^ 
the  expense  IVom  prosecuting  per- 
sons guilty  of  misdemeanours,  who 
thereby  escape  the  punishment  due 
to  their  offences ;"  and  "  for  re- 
medy thereof'  enacts,  ^  that  where 
any  prosecutor  or  other  person 
shall  appear  before  any  court  on 
recognizance  or  subpoena,  to  pro- 
secute or  give  evidence  against  trny 
person  indicted  of  any  assault  with 
intent  to  commit  felony,  of  any 
attempt  to  commit  felony,  of  any 
riot,  of  any  misdemeanour  for  re- 
ceiving any  stolen  property,  know- 
ing the  same  to  be  stolen,  of  any 
assault  upon  a  peace  officer  in  the 
execution  of  his  duty,  or  upon  any 
person  acting  in  aid  of  such  officer, 
of  any  neglect  or  breach  of  duty  as 
a  peace  officer,  of  any  assault  com- 
mitted in  pursuance  of  any  con- 
spiracy to  raise  the  rate  of  wages, 
of  knowingly  and  designedly  ob- 
taining any  property  by  fidse  pre- 


tences, of  wilful  and  indecent  ex- 
posure of  the  person,  of  wilful  and 
corrupt  perjury,  or  of  subornation 
of  perjury ;  every  such  court  is 
hereby  authorized  and  empowered 
to  order  payment  of  the  costs  and 
expenses  of  the  prosecutor  and 
witnesses  for  the  prosecution,  toge- 
ther with  a  compensation  for  their 
trouble  and  loss  of  time,  in  the 
same  manner  as  courts  are  here- 
inbefore authorized  and  empow- 
ered to  order  the  same  in  cases 
of  felony  (s.  22);  and  although  no 
bill  of  indictment  be  preferred,  it 
shall  still  be  lawful  for  the  court 
when  any  person  shall  have  bond 
fide  attended  the  court,  in  obedi- 
ence to  any  such  recognizance,  to 
order  payment  for  his  or  her  trou- 
ble and  loss  of  time,  in  the  same 
manner  as  in  cases  of  felony ;  pn>- 
vided,  that  in  case  of  misdemea- 
nour the  power  of  ordering  the  pay- 
ment of  expenses  and  compensa- 
tion shall  not  extend  to  the  at- 
tendance before  the  examining 
magistrate." 


V 
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unanimously  of  opinion^  that  a  prosecutor  who  removes  an 
indictment  for  a  misdemeanour  by  writ  of  certiorari  from  the 

V.  Court  of  Quarter  Sessions  into  this  Court,  is  not  within  the 

Richards.  ^  ^.       ... 

meanmg  of  the  statute. 

Rule  refused. 


The  King 


The   King   on  the   prosecution  of  the   East  India 
Company  v.  Despard  and  five  others. 

A  special ]uror  XHESE  defendants  were  indicted,  together  with  one 
le»ged  for  Prescott,  for  a  conspiracy.  Despard  and  Prescott  pleaded 
alienage  only  ^^^^  guilty ;  of  the  other  defendants  some  pleaded  guilty, 
vfhen  the  spe-  and  others  suffered  judgment  to  go  by  default.  At  the 
struck -^if^at     ^"^^  before  Lord  Tenierden,  C.  J.,  at  the  London  Sittings 

all.  after  last  Hilary  Term,   Despard  was  convicted,  and  Pres^ 

Where  several       ^^  .       , 

defendants  are  ^^'^  acquitted, 
brought  up  for 

sentence,  some        n         i  i  •       i     i  r      n 

afler  judgment      Brougham,  who  at  the  trial  had  appeared  for  Prescott 

d    th  only,  within  the  first  four  days  of  last  term,  moved  on  the 

after  verdict,     part  of  Despard  for  a  rule  nisi  for  a  new  trial,  upon  an 

all  must  first     affidavit  stating,  that  the  indictment  was  tried  before  a  spe- 

be  heard  in  cial  jury  of  the  city  of  London,  nominated  at  the  instance 
mitigation,  .  , 

and  then  the     ^f  ^he  prosecutors;  that  one  of  the  special  jurors  forming 

counsel  for  the  such  jury  was  an  alien,  being  a  Spanish  refugee,  and  not 
gravation  of  naturalized,  who  had  only  been  resident  in  England  about 
punis  ment.      ^^^^  years,  and  who  was  no  householder,  but  a  lodger  only ; 

that  deponent,  (the  defendant  Despard,)  had  no  knowledge, 
intimation,  or  conception,  that  such  juror  was  disqualified 
from  serving  on  the  jury  until  after  the  trial;  that  the  name 
of  such  juror  had  been  struck  out  of  the  special  jury  list 
on  the  reduction  thereof  at  the  Crown  Office,  previous  to 
the  trial,  at  the  instance  of  the  defendants,  and  that  an 
affidavit  of  that  fact,  with  a  copy  of  the  list  of  the  names 
of  the  twenty-four  special  jurors  as  reduced  annexed  thereto, 
with  the  name  of  the  said  juror  struck  thereout,  sworn  by 
the  clerk  of  deponent's  attoruey,  was  filed;  that  deponent 
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was  wholly  ignorant  and  unacquainted  how  or  by  what 
means  the  name  of  such  juror  got  so  introduced  as  a  special 
juryman  in  the  list  of  the  jury  nominated  to  try  this  tra- 
verse, and  that  an  affidavit  of  that  fact  also^  deposed  to  by 
himself  and  his  solicitor^  was  filed ;  that  if  deponent  had 
known,  or  entertained  any  knowledge,  or  intimation,  or 
conception  of  such  juror  having  been  an  alien,  and  dis- 
qualified from  serving  on  a  British  jury,  deponent  would 
instantly  have  objected  to  him  as  a  juryman  to  try  the 
issue  of  this  indictment;  that  deponent  immediately  caused 
to  be  procured  an  affidavit  of  such  juror,  detailing  in  sub- 
stance the  statement  above  made  as  regards  the  disqualifi- 
cation of  such  juror  from  sitting  on  a  British  jury,  which 
affidavit  was  also  filed ;  to  the  contents  of  which  affidavits 
deponent  referred,  submitting  that  he  ought  not  as  a  Bri- 
tish subject  to  be  called  up  for  judgment  under  such  trial. 
The  short  ground  of  the  motion,  therefore,  was,  that  one 
of  the  jurors  having  been  an  alien,  and  disqualified  from 
serving,  there  had  been  a  mis-trial. 


407 


1828. 


The  Kino 

V. 

Despabd. 


Lord  Tenterden,  C.  J.  suggested  to  Brougham^  that 
there  might  be  this  difficulty  in  the  case,  that  if  the  Court 
should  consider  the  objection  to  be  well  founded,  and  that 
there  had  been  a  mis-trial,  that  would  apply  to  the  whole 
indictment,  and  they  might  find  it  necessary  to  set  aside 
the  verdict  which  had  been  given  in  favour  of  the  defend- 
ant Prescoit,  as  well  as  that  which  had  been  given  against 
the  defendant  Despard.  His  lordship  therefore  recom- 
mended this  application  being  withdrawn,  and  another  in 
arrest  of  judgment  being  made  when  the  defendants  should 
be  brought  up  for  judgment,  if  the  point  was  still  con- 
sidered tenable.  The  case  accordingly  stood  over  to  this 
term,  when  the  defendants  being  brought  up  for  judgment, 

Denman,  C.  S.,  for  the  defendant  Despard,  moved, 
upon  the  same  affidavits,  for  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested.     It  is  clear  upon  consi- 


■I 
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Despard. 
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1838.         deration  of  the  provisions  of  the  new  Jury  Act,  6  Geo*  4, 

^^T'X^      c.  50,  with  reference  to  the  facts  stated  in  the  affidavits. 
The  Kino  ...  . 

V.  tliat  the  verdict  in  this  case  has  been  returned  by  a  jury, 

one  of  whom  was  incompetent  to  return  it,  and  therefore 
that  no  judgment  can  be  pronounced  upon  it.  The  first 
section  describes  and  enumerates  the  persons  qualified  to 
serve  as  jurymen,  *'  except  as  hereinafter  excepted."  The 
third  section,  among  other  excepted  cases,  provides,  *'  that 
no  man,  not  being  a  natural  born  subject  of  the  king,  is  or 
shall  be  qualified  to  serve  on  juries  or  inquests,  except  only 
in  the  cases  hereinafter  expressly  provided  for."  That 
exception  is  provided  for  in  s.  47,  which  does  not  apply  to 
the  present  case,  the  object  being  merely  to  allow  aliens 
the  privilege  of  being  tried  by  juries  composed  in  part  of 
aliens.  [Bai/ley,  J.  Does  the  act  of  parliament  state  what 
shall  be  the  consequence  in  case  an  unqualified  person 
shall  serve?]  It  certainly  does  not;  but  it  is  submitted 
that  the  consequence  is  obvious  and  necessary,  namely, 
that  the  verdict  is  void.  If  one  alien  may  serve  upon  a 
jury  without  vitiating  the  verdict,  there  seems  no  reason 
why  a  verdict  returned  by  a  jury  wholly  composed  of  aliens 
should  not  be  good.  It  was  decided  in  the  recent  case  of 
Bex  V.  Tremaine  (a),  that  the  fact  of  an  unqualified  person 
having  served  on  the  jury  vitiated  the  verdict,  and  the 
Court  granted  a  new  trial  there,  saying,  that  they  could  not 
pronounce  any  judgment  upon  such  a  verdict.  [Bayley^  J. 
Are  you  not  too  late  in  this  case?  Should  you  not  have 
challenged  the  juror  at  the  time  of  the  trial?]  The  affida- 
vits shew  that  it  was  not  possible  for  the  defendant  to 
adopt  that  course,  because  he  did  not  know  at  that  time  of 
the  objection. 

Tindal,  S.  G.  contr^.  The  act  of  parliament  itself  fur- 
nishes a  complete  answer  to  this  objection.  The  third 
section  certainly  disqualifies  an  alien  from  serving  as  a  juror 
in  a  case  like  the  present,  but  s.  27,  clearly  shews  that 

(a)  T  D.  &  U.  684.     5  B.  &  C.  254.    3  D.  &  R.  M.  C.  528. 
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the  latest  period  at  which  the  objection  can  be  taken  ad-         ]8?8. 
vantage  of  is  by  challenge  to  the  poll  at  the  time  of  the 
trial ;  for  that  states,  *'  that  if  any  man  shall  be  returned  as  v. 

a  juror  for  the  trial  of  any  issue  in  any  of  the  courts  herein-  Despard. 
before  mentioned,  who  shall  not  be  qualified  according  to 
this  act,  the  want  of  such  qualification  shall  be  good  cause 
of  challenge,  if  the  Court  shall  be  satisfied  of  the  fact." 
[Lord  Tenlerdeti,  C.  J.  And  that  principle  is  adopted  from 
the  common  law,  as  laid  down  by  Lord  Coke  (a),  and  from 
the  former  statute  of  4  &  5  W.iaM.  c.  24,  s.  15.]  It 
seems,  however,  that  in  the  present  case,  even  this  is  too 
late;  for  the  twenty-seventh  section  of  the  new  act  pro- 
videsy  that  nothing  therein  contained  shall  extend  in  any 
wise  to  any  special  juror.  The  proper  period  for  object- 
ing to  special  jurors  seems  to  be,  when  the  parties  meet 
to  strike  the  jury,  which  is  an  opportunity  equivalent  to 
that  of  challenge  to  the  poll  at  the  time  of  the  trial;  and  if 
that  opportunity  be  neglected,  the  parties  appear  to  be 
concluded.  This  seems  to  follow  from  sections  31  and  32, 
which  regulate  the  qualifications  and  selections  of  special 
juries;  in  the  latter  of  which  an  express  provision  is  made 
for  objecting  to  the  jurors  at  the  time  the  special  jury  is 
struck. 

Lord  Tenterden,  C.  J. — There  is  no  doubt  that, 
generally  speaking,  the  disqualification  now  relied  on  is  a 
good  cause  of  challenge  to  the  poll.  It  has  always  been 
so  at  common  law;  and  it  was  expressly  continued  so  by 
the  statute  of  William  and  Maty.  But,  where  it  is  good 
cause  of  challenge,  as  in  the  case  of  a  common  jury,  it  is 
clear  that  if  the  juror  objected  to  is  not  challenged  before 
he  is  sworn,  supposing  the  party  at  that  time  knew  of  the 
objection,  the  opportunity  of  making  the  objection  is  gone. 
The  case  of  Rex  v.  Tremaine  was  very  different  from  the 
present.  There  the  juryman  objected  to  had  not  been 
summoned,  and  his  name  did  not  appear  on  the  panel;  so 

(a)  Co.  Utt.  156,  b. 
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that  the  defendant,  who  did  not  discover  those  facts  till 
rn^^^^T^       after  the  trial,  had  no  previous  means  or  opportunity  of 
V.  challenge.     In  a  case  like  the  present  we  ought  to  be  ex- 

tremely cautious  how  we  entertain  the  objection^  because 
this  objection,  if  successful,  must  operate  to  the  disad- 
vantage of  one  of  the  defendants  who  has  been  acquitted. 
Upon  the  main  point  of  this  case,  it  seems  to  me,  that 
looking  at  s.  27>  of  the  present  jury  act,  the  opportunity 
of  objecting  to  this  special  juryman  is  not  only  now  gone 
by,  but  was  so  at  the  time  of  the  trial.  If  he  had  been  a 
petit  juryman,  I  think  the  only  mode  of  enforcing  the 
objection  would  have  been  by  challenge  to  the  poll  before 
he  was  sworn;  but  being  a  special  juryman,  I  think  the 
only  opportunity  was  at  the  time  when  the  jury  was  struck; 
for  the  provisions  of  the  act  with  respect  to  challenges  are 
expressly  declared  not  to  apply  to  any  special  juror.  The 
obvious  reason  for  that  is,  that  the  parties  have,  what 
they  have  not  in  the  case  of  a  petit  jury,  a  previous  oppor- 
tunity of  objecting  or  challenging  when  the  jury  is  struck. 
For  these  reasons  I  am  of  opinion  that  we  ought  not  to 
grant  the  rule  prayed  for. 


The  other  Judges  concurred. 


Rule  refused. 


Tindal,  S.  G.,  having  then  moved  for  the  judgment  of 
the  Court  upon  the  defendants. 

Brougham^  Denman,  Piatt,  and  Ryland,  for  the  several 
defendants,  contended  that  as  some  of  the  defendants  had 
pleaded  guilty,  and  others  had  suffered  judgment  to  go 
by  default,  the  counsel  for  the  defendants  could  not,  as 
in  ordinary  cases,  be  called  upon  to  address  the  Court  first 
in  mitigation  of  punishment,  but  that  the  counsel  for  the 
prosecution  ought  first  to  be  heard  in  aggravation.  This 
point  was  discussed,  and  the  rule  of  court  regulating  the 
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practice  on  such  occasions  (a)  explained  and  modified  in 
the  cas^  of  Rex  v.  Bunts  {b),  which  was  an  authority  in     xi^^  j^i^^ 
support  of  the  present  argument,  and  where  the  following  ^- 

points  were  decided : — "  When  a  defendant  is  brought  up 
for  Judgment,  after  verdict,  the  defendant's  affidavits  shall 
be  first  read,  and  then  those  for  the  prosecution;  after 
which,  the  defendant's  counsel  shall  be  heard,  and  lastly 
the  counsel  for  the  prosecution.  But  when  a  defendant  is 
brought  up  for  sentence,  after  judgment  by  default,  the 
prosecutor's  affidavits  shall  be  first  read,  then  the  defend- 
ant's ;  after  which  the  counsel  for  the  prosecution  shall 
be  heard,  and  lastly  the  counsel  for  the  defendant.  If  no 
affidavits  shall  be  produced,  the  counsel  for  the  defendant 
shall  be  first  heard,  and  then  the  counsel  for  the  prosecu- 
tion." Then  if  all  the  defendants  in  this  case  had  pleaded 
guilty,  or  suffered  judgment  by  default,  their  counsel 
would  clearly  have  been  entitled  to  be  last  heard.  Such 
an  arrangement  was  necessary  in  order  to  put  the  Court  in 
possession  of  the  facts  of  the  case;  and  it  would  be  hard 
for  the  majority  of  the  defendants  to  be  ousted  of  a  privi- 
lege, merely  because  some  had  elected  to  plead,  and  take 
their  trials. 

Tindal,  S.  G.  contrd,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — The  general  rules  of  prac- 
tice, in  cases  such  as  this,  as  in  all  other  cases,  are  made 
for  the  purpose  of  general  justice  and  convenience.  The 
rule  that  has  been  referred  to  does  not  embrace,  in  terms, 
a  case  like  the  present.  The  question  then  is,  which  is  the 
best  course  to  adopt  with  a  view  to  general  convenience. 
The  struggle  between  the  parties  is  for  the  last  word. 
However  important  that  may  be  considered  when  it  is  to 
be  addressed  to  a  different  tribunal,  it  can  be  of  no  im- 
portance when  it  is  to  be  addressed  to  us.     Then  let  us 

(a)  Keg.  Gen.  M.  T.  29  G.  3.  (6)  2  T.  R.  683. 


m  » 
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1828.        look  at  the  situation  of  this  case.     No  affidavits  are  put  ia 
Jr^*^^^"^       on  the  part  of  the  prosecution ;  on  the  part  of  the  defend* 
V.  ants  exculpatory  affidavits  are  put  in.     Some  of  the  de- 

fendants have  pleaded  not  guilty,  and  taken  their  trial; 
others  have  pleaded  guilty ;  others  have  suffered  judg- 
ment by  default.  If  we  were  to  mould  the  rule  of  prac- 
tice so  as  fully  to  meet  this  particular  case,  we  should  of 
necessity  have  to  listen  to  at  least  two  sets  of  addresses 
from  the  counsel  on  both  sides.  With  respect  to  the 
defendants  who  have  pleaded  guilty  and  suffered  judgment 
by  default,  the  prosecutor's  counsel  would  have  to  begin, 
and  the  defendant's  to  follow ;  with  respect  to  the  other 
defendant,  the  case  would  be  reversed.  Such  a  course  of 
proceeding  would  be  productive  of  great  inconvenience 
to  the  Court,  without  any  proportionate  advantage  to  the 
defendants ;  and  it  seems  to  me,  therefore,  that  the  gene- 
ral convenience  will  be  best  consulted,  and  no  inconve- 
nience, at  any  rate  certainly  no  injustice,  be  worked  to 
the  defendants,  by  deciding  that  the  counsel  for  the  defend- 
ants shall  be  first  heard,  and  afterwards  the  counsel  for  the 
prosecution. 

The  other  Judges  concurred,  and  counsel  were  heard 
accordingly. 


The  King  v.  The  Inhabitants  of  the  County  of  Bucks, 

in  re  Great  Marlow  Bridge. 

Pending  an  ^N  information  had  been  filed  against  the  defendants, 
the  mstan(4  ^^^  inhabitants  of  the  county  of  Bucks,  at  the  instance  of 
of  a  parish,  the  bridge-wardens  and  trustees  of  Great  Marlow  Bridge, 
county,  for  not  for  a  nuisance  in  not  repairing  that  bridge.     Pending  that 

repainng  a  information  a  rule  had  been  obtained,  on  the  part  of  those 
bndge,  the  ob-  *^ 

ject  being  to     defendants,  calling  upon  the  bridge-wardens  and  trustees 

Se  uarish^or     ^^  *^^  bridge  to   shew  cause,  "  why  the  attorney  or  agent 

the  county 

were  liable  to  repair  the  bridge,  die  Court  refused  to  grant  the  defendants  an  inspection 

of  the  parish  books  relating  to  fonner  repairs  of  ilie  bridge. 
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for  the  defendants  should  not  have  the  sight  and  inspection         ]828. 

of  all  the  bridge  books^  papers,  and  minutes  of  proceed-       ^^^-^^ 

ings  of  them  the  said  bridge-wardens  and  trustees,   and  v. 

all  other  documents  relating  to  the  said  brid&:e  and  the  Inhabitants 

^    ,  °  OF  Bucks. 

repairs  thereof,  and  to  take  copies  of  them,  or  any  part  of 

them,  at  the  costs  and  charges  of  the  said  defendants/' 
The  affidavit  of  Mr.  I'itidal,  the  Clerk  of  the  Peace  for 
the  county  of  Bucks,  upon  reading  which  the  rule  was 
drawn  up,  stated,  *'  that  the  iuformation  was  obtained  at 
the  instance  of  the  bridge-wardens  and  trustees,  who  were 
trustees  of  lands  in  the  parish  of  Great  Mario w,  the  annual 
rents  whereof  were  applicable  to  the  repairing  the  bridge ; 
that  in  order  to  make  a  good  defence  to  the  information  it 
was  necessary,  on  the  part  of  the  defendants,  to  inspect  the 
documents  mentioned  in  the  rule,  touching  and  concerning 
the  receipt  of  the  rents  and  the  management  of  the  estates 
held  by  the  bridge-wardens,  and  the  account  of  the  dis- 
bursements of  such  rents ;  that  he  had  applied  to  the  soli- 
citor to  the  bridge-wardens  for  permission  to  inspect  such 
documents,  who  informed  him  that  the  bridge-wardens 
had  fully  considered  the  subject,  and  declined  to  shew 
them ;  that  he  had  found  in  his  office,  among  the  records 
of  the  county,  a  written  statement,  entitled, "  Case  of  Great 
Marlow  Bridge,  1786,''  containing  copious  extracts  from 
a  book  of  accounts  of  the  bridge-wardens,  called  the 
**  Bridge-book,"  from  which  it  appeared  that  the  bridge- 
wardens  have  been  from  time  to  time  elected  by,  and  their 
accounts  submitted  to,  and  allowed  by,  the  inhabitants  of 
the  town  and  parish  of  Great  Marlow  in  vestry  assembled ; 
that  it  did  not  appear  from  such  statement  that  such  book 
would  disclose  the  title  of  the  bridge-wardens  to  any  estates 
held  by  them  in  respect  of  their  office,  but,  on  the  contrary, 
it  was  set  forth  in  such  statement  that  it  was  not  knpwn 
how,  or  by  whom  such  estates  were  left,  or  to  what  uses, 
other  than  by  the  "  Bridge  Book ;"  that  it  appeared  by 
such  statement  that  the  accounts  of  the  bridge-wardens 
between  1627,  when  they  commenced,  and  1 786,  contained 


'  v. 
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182B.         many  entries  of  disbursements  by  bridge-wardens,  consist- 

"^^"^^      ing  of  fines  and  other  matters  in  respect  of  indictments  for 

^  the  non-repair  of  the  said  bridge ;  and  that  it  would  require 

Inhabitants   more  time  and  attention  to  inspect  and  examine  such  book 

on  the  part  of  the  defendants  than  could  be  given  for  that 
purpose  at  the  time  of  the  trial  of  the  information.^  In 
opposition  to  the  rule  the  affidavit  of  two  of  the  existing 
bridge-wardens  was  filed,  describing  them  as  ''  two  of  the 
bridge-wardens  or  trustees  of  the  estates  held  for  the  be- 
nefit of  repairing  Marlow  bridge,  as  far  as  the  net  rents 
and  profits  of  the  said  estates  will  extend/'  and  stating, 
**  that  the  bridge-wardens  are  a  body  of  private  trustees, 
making  use  of  the  income  of  the  estates  belonging  to  them 
as  such  trustees,  without  being  liable  to  be  controlled  or 
called  to  account  for  their  expenditure  by  the  quarter  ses- 
sions or  any  public  body  whatever." 

Gurney  and  12.  Bayly  shewed  cause.  The  books  and 
papers  specified  in  the  rule  are  the  private  documents  of 
the  bridge-wardens,  and  are  kept  by  them  for  their  own 
use  and  for  the  use  of  the  parishioners  of  Great  Marlow 
only.  The  inhabitants  of  the  county  are  mere  strangers, 
having  no  interest  in  the  documents,  and,  therefore,  no 
right  to  inspect  them.  The  Mayor  of  Southampton  v. 
Graves  (a).  Cox  v.  Copping  (b).  Besides,  as  it  is  a  general 
rule  that  a  defendant  shall  not  be  compelled  to  produce 
evidence  against  himself,  inspection  of  a  defendant's  docu- 
ments is  never  granted  at  the  instance  of  a  prosecutor  in  a 
criminal  case ;  Regina  v.  Mead  (c)  :  and  the  object  of  the 
present  application  is  to  compel  the  parishioners  of  Great 
Marlow  to  produce  documents,  which,  though  they  are 
intended  to  be  given  in  evidence  in  favour  of  the  defen- 
dants in  this  case,  may  be  used  against  the  parishioners  of 
Great  Marlow  in  any  prosecution  which  may  hereafter  be 

(a)  8  T.  R.  590.  (c)  Lord  Ray.  927. 

ib)  Lord  Ray.  337. 
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instituted  against  them  for  not  repairing  the  bridge.     The 
question  intended  to  be  tried  is,  whether  the  inhabitants     TyT^v^ 
of  the  county  of  Buckingham  or  the  parish  of  Great  Mar-  v, 

low  are  liable  to  repair  the  bridge ;  and  the  case,  at  present,  ©p^Bucm. 
ought  to  be  regarded  as  if  two  prosecutions  had  been  in- 
stituted, one  against  the  county,  and  the  other  against  the 
parish.  In  that  view  of  the  case  the  rule  above  alluded 
to  will  apply,  for  in  Rex  v.  Holland  {a),  which  was  an  in- 
formation against  the  defendant  founded  upon  the  report 
of  a  board  of  inquiry  in  India,  this  Court  held  that  the  de- 
fendant was  not  entitled  to  an  inspection  of  the  report(6). 

* 
Mallby,  contrd.  The  present  applicants  cannot  be  con- 
sidered as  strangers ;  at  least  they  are  not  more  so  than 
was  the  applicant  in  Harrison  v.  Williams  (c).  That  was  an 
action  against  the  defendant  for  the  breach  of  a  bye-law 
restraining  non-freemen  of  a  corporate  city  from  exercising 
trades  within  its  limits,  and  this  Court  compelled  the  cor- 
poration to  allow  the  defendant  an  inspection  of  their  books, 
although  he  was  not  a  member  of  the  corporate  body,  but 
merely  a  resident  within  the  city.  The  public  are  entitled 
to  use  the  bridge,  and  are  interested  in  its  being  kept  in 
repair ;  and  the  inhabitants  of  the  county  have  a  direct  in- 
terest, because  they  are,  prima  facie,  liable  to  repair  the 
bridge.  The  bridge-wardens,,  therefore,  are  trustees  both 
for  the  county  and  the  public ;  and  persons  who  are  trus* 
tees  for  others  only,  or  for  others  jointly  with  themselves, 
are  compellable  to  allow  inspection  of  their  books.  Picker^ 
ing  V.  Noyes  (rf).  These  cannot  properly  be  deemed  books 
of  a  private  nature,  for  they  are  clearly  subject  to  the 
inspection  of  all  the  parishioners  in  vestry.  In  Allam  v. 
Tapp  (e),  the  question  concerned  a  private  right,  and  that 

(a)  4  T.  R.  60 1.  Bl.  850 ;  and  Rex  v.  Clear,  7  D.  & 

(6)  And  see  Crew  v.  Blackhurne,  R.  393;  4  B.  &  C.  899. 

1  Wils.  249;  2  Str.  1006;  Benton  (c)  4  D.  &  R.  820 ;  3  B.  &  C 

V.  Port,  1  Wils.  240;  Btx  v.  Lee,  162. 

1  Wils.  240;  Rex  v.  Smallpiece,  2  (cQ  8D.  &  R.  386;  1  B.  &  C. 

Chit.  R.  288 ;  May  v.  Gwynne,  4  262. 

B.  &  A.  301 ;  Allam  v.  Tapp^  2  W.  (c)  2  W.  Bl.  850. 
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was  the  ground  upon  which  an  inspection  of  books  WM 
The^KiwG     ^'^^re  refused ;  but  here  the  question  concerns  a  public 
V-  right.     In   Browning  v.  Ay  twin  {a),  which  was  an  action 

OF  Bucks,  against  a  sworn  broker  of  the  city  of  London  for  negligence 
in  making  a  contract,  the  Court  compelled  the  defendaDt 
to  produce  his  books,  upon  the  ground  that  he  was  in  the 
nature  of  a  public  agent  (6).  It  must  be  admitted  that  the 
Court  would  not  in  a  criminal  prosecution  compel  the  party 
accused  to  produce  documents  which  must  furnish  evidence 
against  himself.  But  the  parishioners  of  Great  Marlow  are 
not  the  parties  indicted,  and  the  application  here  is  made, 
not  on  behalf  of  the  prosecutor,  but  on  behalf  of  the  inha- 
bitants of  the  county,  who  are  the  party  accusecf.  Neither 
can  the  present  strictly  be  considered  as  a  criminal  prose- 
cution, because  although  the  proceeding  is  criminal  in  its 
form,  its  object  is  to  determine  a  question  of  civil  liability, 
and  it  concerns  a  civil  right  for  the  iufringement  of  which 
the  law  has  provided  no  other  remedy. 

Lord  Tenterden,  C.  J. — The  question  upon  the  trial 
of  the  information  in  this  case  will  be,  whether  the  inhabi- 
tants of  the  county  of  Buckingham  or  the  inhabitants  of  the 
parish  of  Great  Marlow  are  liable  to  repair  the  bridge. 
The  defendants  will  contend  that  the  inhabitants  of  the 
parish  are  liable,  and  the  question,  therefore,  will  really  in 
effect  be  the  same  as  if  the  inhabitants  of  the  parish  had 
been  indicted.  Now  it  is  clear,  as  well  from  the  autho- 
rities as  upon  principle,  that  if  this  application  had  been 
made  on  behalf  of  the  prosecutor  of  an  indictment  against 
the  parish,  we  could  not  have  compelled  the  parish  to  pro- 
duce their  books,  and  thereby  to  furnish  evidence  against 
themselves ;  and  as  the  effect  of  granting  the  application  in 
the  present  case  might  be  to  compel  the  parish  to  furnish 

(a)  7  B.  &  C.  204.  of  the  King's  Bench  prison,  in  an 

(6)  And  see  Fox  v.  Jones,  1  M.  action  against  himself  for  an  es- 

&  R.  570;  7  B.  &  C.  732,  where  cape,  to  grant  an  inspection  of  the 

the  Court  compelled  the  Marshal  Habeas  Corpus  and  Committitur. 
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evidebce  which  might  at  some  future  time  be  used  agaiust 

-them  in  support  of  an  indictment  found  against  them,  I     xhe  King 

think  we  ought  not,  (considering  this  as  a  contest  between  ^• 

.  .11  •  1   V  11  -1  1  Inhabitants 

the  county  and  the  parish,)  to  compel  the  parish  to  produce     qf  Bucks. 

the  documents  mentioned  in  the  rule.  Then  if  we  ought 
not  to  compel  the  parishioners  to  produce  these  documents, 
6ught  we  to  compel  the  bridge-wardens,  who  are  trustees 
for  the  parish,  to  produce  them?  I  think  not.  It  has 
been  urged  that  the  bridge-wardens  are  trustees  for  the 
county  or  the  public,  rather  than  for  the  parish;  but  the 
affidavits  throughout  lead  to  the  inference  that  they  are 
trustees  for  the  parish ;  for  they  shew  that  they  are  elected 
by,  and  that  their  accounts  are  submitted  to  the  parishion- 
ers in  vestry,  and,  in  short,  that  they  are  identified  with  the 
parish.  Upon  the  whole,  therefore,  as  we  could  not  com- 
pel the  parishioners  to  produce  evidence  against  themselves, 
so,  I  think,  we  ought  not  to  compel  the  bridge- wardens, 
who  are  their  trustees,  to  do  so  ;  and,  consequently,  that 
this  rule  must  be  discharged. 

Bayley,  J. — I  am  of  the  same  opinion*  To  entitle  a 
party  to  an  inspection  of  books,  either  the  books  must  be 
of  a  public  nature,  or  the  party  desiring  to  inspect  them 
must  have  an  interest  in  them.  In  this  case  it  seems  to 
me  that  the  books  are  not  of  a  public  nature,  and  that  the 
parties  desiring  to  inspect  them  have  no  interest  in  them. 
In  the  case  of  parochial  or  corporation  books,  no  person 
wholly  unconnected  with  the  parish  or  corporation  has  a 
right  to  inspect  them.  This  is  a  public  prosecution,  and 
the  application  is  made  on  behalf  of  the  defendants.  If 
the  public  have,  as  has  been  contended,  an  interest  in  these 
books,  the  application  ought  to  be  granted ;  but  these 
books  are  not  kept  for  the  benefit  of  the  public,  or  even 
of  the  inhabitants  of  the  county,  but  for  the  benefit  of 
the  inhabitants  ot  the  parish  only.  They  are,  properly 
speaking,  not  public  but  parochial  books,  and  this  is,  in 
effect,  an  application  made  by  one  of  two  litigant  partie« 
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against  the  other^  to  compel  him  to  produce  his  own  privttle 
documents,  in  order  to  establish  a  case  against  himself. 
Such  an  application  cannot  be  granted.  In  the  late  ciSe 
of  Rex  V.  Lord  Cadogan  (a\  this  Court  decided  that  tbey 
could  not  grant  a  mandamus  to  the  lord  and  steward  6f 
a  manor  to  inspect  court  rolls,  for  the  purpose  of  sup* 
porting  an  indictment  against  the  lord  for  not  repairing  m 
road  within  the  manor.  Here,  indeed,  the  proceeding  is 
against  the  parties  who  apply  for  the  inspection,  but  the 
effect  would  be  the  same,  for  if  they  obtained  an  inspec- 
tion of  the  parish  books,  they  might  afterwards  indict  the 
parish  for  not  repairing  the  bridge,  and  use  their  own  books 
against  them  as  evidence  in  support  of  that  indictment, 

HoLROYO,  J.  was  absent. 

LiTTLEDALE,  J.  concurred. 

Rule  discharged  (b). 

(fl)  I  D.  &  R.  559;  5  B.  &  A.  902.  (b)  Vide  ante,  127. 


B,  holding 
land  o{A.  for 
a  term  of 
years,  under- 
lets part  to  C. 
Jrom  year  to 
year.    At  the 
expiration  of 
the  terra  B. 
agrees  with  A. 
to  hold  on 
Jrom  month  to 
month : — Tn 
the  absence  of 
any  new  agree- 
ment between 
B.  and  C,  the 
tenancy  from 
year  to  year 
continues. 


Peirse  V.  Sharr  and  Claughton. 

Replevin.  Defendant  Sharr  avowed,  and  defendant 
Claughton,  as  his  bailiff,  made  cognizance,  for  5L  for  a 
quarter's  rent  of  a  messuage  in  Bermondsey.  Plea  in  bar 
non  tenuit,  and  issue  thereon.  At  the  trial  before  Park,  J., 
at  the  Surrey  summer  assizes,  1827,  (r)  the  following  facts 
appeared.  The  defendant  was  lessee,  amongst  others,  of 
the  messuage  in  question,  for  a  term  which  expired  in 
January,  18^6;  previously  to  which  he  underlet  the  nies* 
suage  to  the  plaintiff,  habendum  from  year  to  year,  at  the 
rent  of  9.01,  a  year,  payable  quarterly.  On  the  determina- 
tion of  the  avowant's  term  he  agreed  to  hold  on  as  tenant 
from  month  to  month,  and  the  plaintiff  continued  to  occupy 
the  premises  and  to  pay  his  quarterly  rent  till  Michaelmas, 


(c)  Counsel  for  the  pldntifT,  Gumey;  for  the  defendant,  Chitty. 
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'1826«  ii?lyen  the  distress  in  question  was  taken.  Upon  this  i828. 
.evidence  on  the  part  of  ti^e  avowant,  it  was  contended  for 
.t|ie  plaintiff,  that  the  former  being  hipfiself  only  tenant  from 
month  to  month,  could  not  create  a  tenancy  from  year  to 
year,  and  that  therefore  the  evidence  adduced  by  the  avow- 
ant himself  had  negatived  the  tenure  set  up  by  the  avowry, 
and  shewed  that  the  plaintiff,  without  entering  upon  his 
own  case,  was  entitled  to  a  verdict.  The  learned  Judge 
being  of  that  opinion,  directed  a  verdict  to  be  entered  for 
the  plaintiff,  damages  4/,  45.  (a).  In  the  following  Michael- 
mas term  Chitty  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection;  against  which 

Gurney  now  shewed  cause.  The  plaintiff  cannot  be 
presumed  to  have  continued  as  tenant  from  year  to  year 
after  the  defendant  had  ceased  to  have  an  interest,  which 
would  entitle  him  to  make  such  a  demise.  [Bat/ley,  J. 
Why  should  it  not  be  a  tenancy  from  year  to  year,  to  be 
given  up  when  the  monthly  tenancy  should  be  determined?] 
The  plaintiff  was  only  a  monthly  tenant  to  the  defendant 

Chitty,  contrd,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J. — There  must  be  a  new  trial. 
We  cannot  presume  a  new  agreement  between  the  plaintiff 
and  the  defendant,  from  the  circumstance  that  the  defend- 
ant had  entered  into  a  new  agreement  with  his  landlord 
upon  the  expiration  of  the  original  term.  No  evidence  was 
given  of  the  plaintiff  having  agreed  to  become  a  monthly 
tenant  If  that  were  presumed,  we  roust  presume  that  the 
plaintiff  agreed  to  pay  hb  rent  monthly  or  weekly.     The 

(a)  As  the  goods  are  restored  in  replevin,  when  he  succeeds,  to 

upon  the  distrainee's  executing  the  take  a  verdict  for  4/.  4s,  to  cover 

replevin  bond,  he  is  seldom  put  to  that  expense.    But  it  is  competeoit 

any  inconvenience  beyond  the  ex-  to  the  plaintiff  to  prove  and  re- 

pense  of  the  replevin  bond ;  and  cover  for  further  damages.     Og- 

the  usual  course  is  for  the  plaintiff  neWs  case,  3  Leon.  213. 
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plaintiff  could  not  be  hurt  by  a  continuance  of  the  oM 
tenancy.  On  the  other  hand,  if  a  new  tenancy  was  created, 
the  rent  would  become  payable  at  an  earlier  period  than 
before. 

Bayley,  J. — It  was  a  question  for  the  jury  whether  a 
new  tenancy  had  been  created  or  not.  Sharr  possessed 
the  power  of  creating  a  yearly  tenancy,  though  he  acquired 
only  a  tenancy  from  month  to  month.  A  new  title  accrued 
to  Sharr,  and  the  plaintiff  continued  to  hold  under  him. 
If  new  terms  were  then  agreed  upon  between  the  parties, 
then  the  avowry  might  be  wrong;  but  this  was  purely  for 
the  jury,  and  the  learned  Judge  should  have  told  them  so. 
The  avowant,  though  only  tenant  from  month  to  month, 
would  have  a  reversion  in  liim  upon  a  demise  for  a  year. 


(a)  In  Alackay  v.  Afackreth,  2 
Chftt.  4Cl/it  was  held,  that  where 
tenant  from  year  to  year  granted 
an  under-lease  for  21  years,  the 
executor  of  the  lessor  might  sue 
upon  a  breach  of  covenant  com- 
mitted after  the  death  of  the  lessor. 


Rule  absolute  (a). 

It  is  true,  that  in  that  case  the  de- 
mise was  by  indenture,  but  the 
judgment  of  the  Court  did  not  pro- 
ceed upon  the  ground  of  estoppel; 
nor,  indeed,  as  an  interest  would 
pass,  would  any  estoppel  arise. — 
And  see  ante,  \ol.  i.  430, (a). 


Where  the 
jury,  in  return- 
nig  a  verdict, 
say  tliat  they 
find  for  the 
plaintiff  as  to 
part  of  the 
declamiion,he 
will  not  be  al- 
lowed the  ex- 
penses of  wit- 
nesses called 
to  support  a 
different  part, 
although  the 
verdict  be  en- 
tered for  him 
generally. 


Cocks  v.  Peach  ey. 

C/ASEl,  The  declaration  contained  three  counts :  the 
first,  charging  the  defendant  with  erecting  and  continuing  a 
foundery  and  workshops  adjoining  the  plaintiff's  dwelling- 
house,  and  causing  great  noise  and  smoke  to  enter  the 
dwelling-house;  the  second,  for  keeping  and  continuing  a 
certain  foundery  and  workshops,  and  causing,  &c. ;  and  the 
third,  generally  for  causing  noise  and  smoke  to  enter  the 
plaintiff's  premises.  Plea,  not  guilty.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  sittings  at  Guildhall  after 
last  Michaelmas  term  {b),  the  plaintiff  went  into  evidence 

(6)  Counsel  for  the  plaintiff,  Gumey  and  Comyn;  for  the  defendant, 
Scarlett,  A.  G. 
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of  anDoyance  arising  from  the  defendant's  original  foun- 
dery  and  workshops,  and  also  into  evidence  of  injury 
resulting  from  some  new  works  which  the  defendant  had 
recently  added.  A  verdict  was  found  for  the  plaintiff, 
damages  405.  costs  40s.,  the  jury  saying  that  they  found 
for  the  plaintiff  as  to  the  new  works  erected  by  the 
defendant.  On  the  taxation  of  costs,  the  defendant's 
attorney  objected  to  the  allowance  of  the  expenses  of  wit- 
nesses who  had  been  called  to  prove  the  damage  done  to 
the  plaintiff's  premises  by  the  original  foundery  and  work- 
shops, contending  that  the  jury  had  not  given  any  compen- 
sation for  such  damage.  The  Master  having  disallowed 
these  expenses. 
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Comyn  now  moved  for  a  rule  calling  upon  the  Master  to 
review  his  taxation.  The  verdict  having  been  entered  ge- 
nerally, the  plaintiff  is  entitled  to  the  whole  of  the  costs 
incurred  in  proving  the  facts  stated  in  his  declaration.  The 
only  cases  in  which  part  of  the  plaintiff's  costs  have  been 
disallowed,  have  been  where  a  verdict  has  been  found  for 
the  defendant  upon  some  particular  counts. 

HoLROYD,  J. — The  Master  does  not  give  costs  against 
you,  which  might  perhaps  be  reasonable. 

LiTTLEDALE,  J. —  It  is  the  same  thing,  as  if  there  had 
been  a  verdict  for  the  defendant  upon  this  part  of  the  case. 


LordTENTERDEN,  C.J.,  and  Bayley,J.,  were  not  in 

Court. 

Rule  refused. 


42^  CA8i:s  ilf  TH£  icing's  bench, 

y^^^^  Greenland  v.  Dyer. 

A  bill  accept-  INDORSEE  against  acceptor  of  a  bill  of  exchange.     At 

ences^on  time   ^^®  ^"*^  ^^^  defendant  called  the  drawer  as  a  witness,  who 
bargains  in        proved  that  the  bill  had  been  drawn  for  the  amount  of  dif- 

stock  IS  valid 

in  the  hands  of  ferences  upon  stock-jobbing  transactions  paid  by  the  witness 

an  indorsee       ^8  broker  for  the  defendant.     Upon  this  evidence  it  was 
wichoutnotice.  "^  i         i      t-n 

contended,  on  the  part  of  the  defendant,  that  the  bill  was 

void  under  7  Geo.  Q,  c.  8 ;  but  the  defendant  not  having 

succeeded  in  shewing  that  the  plaintiff  had  notice  of  the 

consideration  of  the  bill,  the  case  did  not  go  to  the  jury. 

Chitty  now  moved  for  a  new  trial,  on  the  ground  that 
the  bill  was  absolutely  void  by  the  provisions  of  the  statute; 
and  he  cited  Barjeau  v,  Walms/ei/{a),  Steers  \.  Lashley(J)\ 
^rown  V.  Turner  (c),  and  Bulmer,  ex  parte  {d),  where,  as 
in  the  present  case,  the  bill  was  drawn  and  accepted  for 
differences  upon  time  bargains. 

Lord  Tenterden,  C.  J. — In  the  hands  of  the  drawer 
the  bill  would  have  been  void.  The  distinction  between 
securities  void  by  statute  and  contracts  void  by  statute  is 
well  known.  The  contract  upon  which  this  action  is 
brought  is  not  the  contract  for  doing  the  illegal  act.  The 
contract  mentioned  in  the  statute  is  that  by  which  the  parties 
agree  to  pay  and  receive  differences.  The  contract  on  the 
bill  of  exchange  is  a  contract  to  repay  the  broker.  The 
broker  himself,  who  has  made  the  illegal  contract,  cannot 
recover;  but  when  the  bill  passes  into  the  hands  of  an 
innocent  person^  no  case  has  said,  nor  is  there  any  prin- 
ciple to  shew,  that  such  a  party  cannot  recover. 

Bayley,  J,  concurred. 

LiTTLEOALE,  J. — It  might  as  well  be  said  that  a  bill  was 
void  for  fraud  between  the  original  parties. 

Rule  refused. 

(a)  2  Stra.  1249.     Money  lent  (c)  7T.R.  630;  2Esp.N.P.C. 

at  play  held  recoverable.  631.     In  that  case  the  indorsement 

(6)  6  T.  R.  6 1 ;  1  Esp.  N.  P.  C.  was  after  the  bill  had  become  due. 
1G6.    There  the  indorsee  had  no-  {d)  13  Ves.  313.    The  question 

tice  of  the  consideration.    .  was  between  the  original  parties. 
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Murray  t;.  Reeves,  Gent.,  one,  8cc.  ^^^/^^^ 

Assumpsit.     The  declaration  stated^  that  one  Shearer  An  agreement 
being  indebted  to  plaintiff,  and  being  in  prison  for  debt,  l^  '^^^\ng' 
and  bavitig  petitioned  the  Insolvent  Debtors*  Court  to  be  creditor  of  B., 
discharged,  and  that  plaintiff  having  opposed,  and  being  undertakes  to 
about  to  oppose^  Shearer's  discharge  for  the  general  benefit  withdraw  his 

.  ^  ^  ®  *^      opposition,  on 

of  hts  creditors :  whereof  defendant  had  notice;  thereupon,  the  terms  that 
in  consideration  of  the  premises,  and  that  plaintiff  wotrld  j^;  •^**!  ^^ 
withdraw  his  opposition  to  the  discharge  of  Shearer,  de-  and  shall  in 
fendant  undertook  to  consent  that  plaintiff*  should  be  sole  receive  a^cer^ 
assignee  of  Shearer's  estate  and  effects — to  furnish  attested  '*^"  *""»  *^"*»" 
copies  ot  certain  marriage  settlements — to  furnish  an  ac-  time,  is  void, 
count  of  tenants'  names  and  rentals,  and  of  arrears  of  rent 
of  certain  estates  to  which  Shearer  was  entitled  for  life — 
to  guarantee  that  plaintiff,  as  assignee  of  the  estate  and 
effects   of  Shearer,  should  receive  90/.  or  100/.   out   of 
Shearer's  estate,  within  three  weeks  from  his  appointment  ad 
assignee,  plaintiff  taking  the  necessary  steps  which  defend- 
ant would  point  out  to  him — to  guarantee  40/.  in  lieu  of 
the  furniture  and  effects  which  the  assignee  6f  Shearer  wasi 
entitled  to  as  vesting  in  the  insolvent  in  right  of  his  wife^ 
and  which  was  then  in  Paris — and  to  furnish  an  inventory 
and  valuation  of  the  property  in  one  Cults  hands,  and  also 
an  account  of  CulFs  debt,  upon  oath.     That  plaintiff,  con- 
fiding, &c.,  withdrew  his  opposition  to  the  discharge  of 
Shearer,  and  had  not  since  opposed  his  discharge.     That 
plaintiff  was  appointed  assignee  of  the  estate  and  effects  of 
Shearer,  whereof  defendant  had  notice.     Breach,  defend- 
ant's neglect  of  every  other  branch  of  the  promise  above 
stated,  in  totidem  verbis.    The  money  counts  were  added. 
Plea,  non  assumpsit,  and  issue  thereon.     At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  adjourned  Middlesex  sittingflr 
after  last  Michaelmas  term  (a),  the  facts  stated,  and  the 
agreement  described  in  the  declaration,  were  clearly  proved, 

(a)  Counsel  for  the  plaintiff,  Campbell  wad  Wybom;  for  the  defend- 
ant, Sir  J.  Scarlett  and  Hutchinson. 
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18S8.  and  the  only  question  was,  whether  any  action  was  main- 
tainable upon  such  an  agreement.  After  hearing  the  coun- 
sel on  both  sides  upon  that  point,  the  Lord  Chief  Justice 
expressed  himself  of  opinion,  that  upon  the  face  of  the 
declaration  the  action  could  not  be  maintained,  inasmuch 
as  the  agreement  there  set  out,  and  upon  which  the  action 
was  brought,  was  contrary  to  public  policy,  and  therefore 
illegal  and  void.  His  lordship,  however,  would  not  direct 
a  nonsuit,  but  allowed  the  plaintiff  to  take  a  verdict,  with 
liberty  to  the  defendant  to  move  either  to  enter  a  nonsuit, 
or  to  arrest  the  judgment.  In  Hilary  term  last,  Sir  •/• 
Scarlett  having  moved  accordingly,  and  obtained  a  rule  nisi 
to  enter  a  nonsuit,  with  leave  to  move  afterwards  in  ar- 
rest of  judgment  in  case  that  rule  should  be  discharged  (a), 

Campbell  and  Wyborn  now  shewed  cause.  Nerot  v. 
Wallace  (h),  on  which  the  defendant  will  rely,  was  decided 
principally  on  the  ground  that  the  assignees,  having  no  con- 
trol over  the  proceedings  of  the  commissioners,  were  unable 
to  perform  that  which  formed  the  consideration  of  the  de- 
fendant's promise.  And  in  Kaj/e  v.  Bolton  (r),  where  a 
person,  by  articles  of  agreement  under  seal,  covenanted  to 
pay  and  discharge  all  sums  due  from  a  trader  against  whom 
a  commission  of  bankrupt  had  issued,  the  assignees,  with 
the  consent  of  all  the  creditors,  undertaking  to  join  in  su- 
perseding the  commission,  the  agreement  was  held*  upon 
a  demurrer  to  the  declaration,  to  be  good  in  law.  The 
case  of  an  insolvency  is  more  favourable  than  that  of  a  bank- 
ruptcy, inasmuch  as  it  is  at  all  times  competent  to  the 
detaining  creditor  to  consent  to  the  insolvent's  discharge. 
This  is  what  is  done  here,  though  the  plaintiff  has  also 
engrafted  some  conditions  against  which  no  complaint  is 
made. 

(a)  Post,  432,  (6).  (c)  6  T.  R.  134 

(6)  3  T.  R.  17. 


Murray 

V. 
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Sir  J.  Scarlett  and  Hutchinson,  contr4.     The  object  of         1898. 
the  legislature  was  to  provide  for  the  discharge  of  the  in* 
solvent,  and  also  to  protect  the  creditors.     The  effect  of 
the  agreement  in  question  is  to  screen  the  insolvent  from       Reeves. 
examination,  and  thereby  to  prevent  the  disclosure  of  pro- 
perty and  the  detection  of  fraud. 

Cur.  adv.  vult. 

Judgment  was  afterwards  delivered  by 

Lprd  Tenterden,  C.  J.,  to  the  following  effect.  This 
action  was  brought  upon  an  agreement,  by  which  the  de- 
fendant, in  consideration  that  the  plaintiff  would  withdraw 
his  opposition  to  one  Shearer,  who  had  applied  for  his  dis- 
charge under  an  Insolvent  Debtors'  Act,  undertook,  among 
other  things,  to  consent  that  the  plaintiff  should  be  sole 
assignee  of  Shearer^s  estate  and  effects,  to  guarantee  that 
the  plaintiff,  as  assignee,  should,  within  three  weeks  from 
his  appointment  as  such,  receive  out  of  the  insolvent's 
estate  90/.  or  100/.,  he  taking  the  steps  that  the  defendant 
should  point  out  to  him,  and  also  to  guarantee  a  sum  of 
40/.  in  lieu  of  the  furniture  and  effects  to  which  the  plain- 
tiff, as  assignee,  might  become  entitled  as  vesting  in  the 
insolvent  in  right  of  his  wife;  and  the  action  was  brought 
to  recover  those  two  sums  of  money.  It  appeared  upon 
the  trial  that  Shearer  had  in  fact  been  under  examination 
respecting  his  schedule,  according  to  the  practice  of  the 
Insolvent  Debtors'  Court  in  cases  of  opposition;  and  it 
was  contended  on  the  part  of  the  defendant,  that  his  en- 
gagement having  been  entered  into  in  consideration  of 
withdrawing  a  creditor's  opposition  to  the  discharge  of  an 
insolvent  debtor,  was  void  in  law;  and  we  are  of  that 
opinion.  An  arrangement  of  this  kind  necessarily  takes 
from  the  commissioners  that  superintendence,  control,  aiid 
power  of  temporary  imprisonment,  which  the  legislature 
intended  them  to  possess;  and  consequently  deprives  the 
other  creditors  of  the  benefit  of  that  full,  fair,  and  free  dia- 
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closure  of  the  state  of  the  insolvent's  affairs,  to  which  they 
are  entitled.     Such  a  bargain^  whatever  may  have  been 
intended  or  effected  in  the  present  case^  may  in  many  cases 
give  protection  to  fraud  and  concealment  by  the  debtor,  to 
the  great  prejudice  of  the  creditors,  and  is  therefore,  in  out 
opinion,  contrary  to  the  policy  of  this  part  of  the  law,  and 
void.     It  was  urged  on  the  part  of  the  plaintiff,  that  a  cre- 
ditor may  lawfully  make  such  a  bargain  as  the   present, 
because  he  may,  if  he  pleases,  consent  to  the  discharge  of 
the  debtor  at  any  time,  even  after  he  has  been  committed 
or  remanded  by  the  commissioners  for  a  certain  time.     It 
is  true  that  a  creditor  may  so  consent,  but  if  the  debtor 
obtains  his  discharge  by  such  means,  his  relief  under  the 
statute,  with  respect  to  the  claims  of  other  creditors,  will  in 
many  cases  be  rendered  questionable,  and  if  the  imprisoft- 
ment  were  under  the  1 7th  section,  foi  fraudulent  conceal- 
ment, would  probably  be  lost.     If  the  opposition  made  by 
one  creditor  be  withdrawn,  and  no  other  creditor  takes  up 
the  proceeding,  the  debtor  may  obtain  the  full  benefit  of 
the  statute,  without  making  that  full  disclosure  which  the 
statute  requires;  and  where  one  creditor  begins  an  oppo^ 
sition  and  afterwards  withdraws  it,  other  creditors  may  lose 
the  opportunity  of  opposing,  or  may  neglect  to  do  so  upon 
the  belief  that  the  debtor  has  performed  all  that  the  taw 
requires  of  him.     The  law  requires  that  the  debtor  shalf 
make  a  full,  fair,  and  free  disclosure,  for  the  benefit  of  all 
his  creditors,  and  that  in  the  first  instance  by  his  schedule ; 
but  a  knowledge  that  the  consequences  of  fraudulent  con- 
cealment may  be  obviated  by  a  subsequent  arrangement, 
may  operate  as  an  encouragement  to  fraudulent  conceal- 
ment in  the  first  instance;  which  ought  to  be  discouraged 
by  all  practicable  means.     Besides,  agreements  like  the 
present  may  in  some  cases,  if  allowed,  be  the  means  of 
prejudicing  and  oppressing  an  honest  debtor,  by  inducing^ 
his  friends  to  make  a  sacrifice  in  order  to  relieve  him  from 
a  vexatious  and  groundless  opposition ;  an  opposition  set 
up  merely  for  the  purpose  of  making  terms  for  withdrawing 
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it^     Fdr  these  reasons  We  are  of  opitiiofi  that  the  iigrci^-        i8<28. 

ment  in  this  case  is  void  in  law,  and  that  the  rule  for  enter-      ^-^^v^^^ 

,  .  ,      m      •  Murray 

mg  a  nonsuit  ought  to  be  made  absolute.  ^, 

Rule  absolute  (a). 

(a)  Aod  see  Smith  v,  Bromley ,      vison^  4  B.  &  A.  691 ;  Rogers  v. 
cited  Dougl.  69C ;  Jackson  v.  Lo-      Kingston,  3  Bingh.  441 . 
mas,  4T.R.  166;  Jackson  v.  Da- 


Reeves. 


Edmonds  v.  Lowe. 

Assumpsit  on  a  bin  for  198/.  drawn  by  defendant  on  in  answer  to 

and  accepted  by  Beuzeville,  and  indorsed  by  defendant  to  an  action  upon 

,  .a  bill  drawn 

plaintiff.      At  the  trial  before  Lord  Tenterden,  C.  J.,  at  by  the  defend- 

the  sittings  at  Guildhall  after  last  Michaelmas  term  (6),  the  J"^*  indtre^ 
formal  proof  being  gone  through,  it  appeared  upon  cross-  to  the  plaintiff, 
examination  that  the  plaintiff,  being  the  owner  of  a  dis-  cannot  be  cal- 
honoured  check  of  Beuzeville's  for  70/.,  Beuzeville  brought  ^f^  ^?  P"^^®. 
the  bill  in  question  to  the  plaintiff,  and  exchanged  the  two  dorsed  upon  a 
securities :  the  defendant's  counsel  then  opened  the  follow-  *^^  ^  f™led° 
ing  case.     Beuzeville  accepted  the  bill  in  question  on  ac-  through  the 
count  of  a  debt  owing  by  him  to  the  defendant,  and  offered  p[iuntiff. 
to  get  it  discounted.     The  defendant  having  indorsed  the 
bill  in  blank,  Beuzeville  delivered  it  to  the  plaintiff,  upon  an 
understanding  that  if  the  plaintiff,  who  was  a  bill  broker, 
would   procure  cash  for  it  for  the  defendant,  he  might 
deduct  the  70/.  due  from  Beuzeville  on  the  check.     The 
plaintiff  did  not  procure  the  bill  td  be  discounted,  but 
retained  it  in  his  own  possession.     Beuzeville  being  called 
to  prove  these  facts,  was  rejected  as  incompetent,  on  the 
ground  of  interest,  and  the  plaintiff  obtained  a  verdict.     In 
Hilary  term,  Denman,  C.  S.,  obtained  a  rule  nisi  for  a  new 

(6)  Counsel  for  the  plaintiff,  Campbell  and  Patteson ;  for  the  defend- 
ant, Denmdn  and  ChiUy, 
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trial,  on  the  ground  of  the  rejection  of  Beuzeville,  and  ako 
upon  affidavits  verifying  the  above  facts,  and  accounting  for 
the  defendant's  not  being  prepared  to  release  Beuzeville  at 
the  former  trial ;  it  being  intimated  that  the  defendant  was 
to  pay  the  costs  of  that  trial  in  the  event  of  the  rule  being 
made  absolute  upon  the  statements  in  the  affidavits,  and 
not  on  the  rejection  of  the  witness  {a). 


Campbell  and  Patteson  now  shewed  cause.  Beuzeville 
was  interested  in  defeating  this  action,  except  as  to  the  70/., 
in  which  he  was  not  interested,  because  upon  the  action 
being  defeated  he  would  become  liable  to  the  plaintiff  for 
that  sum.  Then  there  was  a  direct  interest  as  to  the  costs. 
With  respect  to  the  letting  in  the  defendant  upon  payment 
of  costs,  the  Court  will  not  favour  a  defence  which  is  to 
be  supported  by  a  witness  who  requires  to  be  released. 
The  release  should  be  ready  in  the  first  instance. 

Denman  and  Chitty,  contr^.  Beuzeville  was  an  agent 
for  the  defendant,  and  in  Barker  v.  Macrae  {h)  it  was  held, 
that  a  carrier,  who  delivers  a  sum  of  money  with  which  he 
is  entrusted  to  the  wrong  person,  is  a  good  witness,  ex 
necessitate,  to  prove  the  delivery.  [Bay ley,  J.  Can  there 
be  any  doubt  whether  Beuzeville  would  be  liable  to  the 
defendant?  Holroyd,3,  Agents  have  been  witnesses  ex 
necessitate  ever  since  the  time  of  Lord  Coke,']  It  was  out 
of  the  usual  course  for  the  acceptor  of  a  bill  to  pass  it  over. 
The  Court  will  not  be  disposed  to  favour  an  objection 
founded  on  the  incompetency  of  a  witness  arising  out  of  a 
minute  interest;  and  it  now  appears  by  the  affidavits  that 
Beuzeville  came  in  reality  to  speak  against  his  interest. 

Lord  Tenterden,  C.  J. — Beuzeville  being  unable  to 
pay  his  debt  to  the  defendant,  proposes  to  accept  a  bill,  on 


(a)  Post,  438,  (b). 


(6)  3  Campb.  144. 
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which  he  becomes  answerable  to  the  defendant  that  the 
bill  shall  be  paid  by  himself,  and  enters  into  an  implied 
engagement  to  indemnify  the  defendant  against  the  conse- 
quences of  his  indorsement  (a).  He  had  therefore  an  interest 
in  protecting  the  defendant  from  the  payment  of  the  costs 
of  this  action.  The  case  is  said  to  be  taken  out  of  the  general 
rule  by  the  circumstance  of  the  witness's  being  an  agent. 
Agents  are  ordinarily  excepted.  Persons  employed  in  an 
ordinary  course  of  agency  are  witnesses  ex  necessitate. 
These  form  an  exception  to  the  general  rule.  This  person 
was  not  an  agent  in  the  ordinary  sense  of  the  word,  and  is 
not  within  the  exception.  If  he  had  been  released,  the 
question  would  have  been  raised  whether  the  plaintiff  ever 
assented  to  the  arrangement  on  which  he  is  alleged  to  have 
received  the  bill. 


The  other  Judges  concurred. 


Rule  absolute  upon  payment  of  costs. 

(a)  See  Jones  v.  BroQke,  4  Taunt.  464. 


Lester  r.  Jenkins. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  In  an  action 
bill  which  became  due  on  the  1st  February,  1828.     The  bfu  of  ex- 
declaration  was  entitled  generally   of  Hilary  Term.     At  change  falling 

^  .    .  due  after  the 

the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  first  day  of 

Guildhall  after  last  Easter  Term  (6),  it  was  objected  on  i^bich'd^e  de- 
the  part  of  the  defendant,  that  as  the  declaration  had  rela-  claration  is 

tion  to  the  23d  of  January,  the  first  day  of  the  term,  the  ^^    the*"*" 

plaintiff's  at- 

(b)  Counsel  for  the  plaintiff,  F.  PoUock  and  Bifland;  for  the  de-  torney  mav 
\     .    T>     .  .  f  Kive  verbal 


fendant,  Brodrkk, 


give 

evidence  that 
the  action  was 
not  brought  until  after  the  bill  of  exchange  became  due,  without  producing  the  writ. 
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plaintiff  must  be  taken  to  have  filed  his  bill  before  any 
cause  of  action  had  accrued.  To  obvipte  this  objectioo, 
the  plaintiff's  attorney  was  called,  wbp  stated  that  he  bad 
received  his  instructions  to  sue  on  the  3d  of  February.  It 
was  contended,  on  the  part  of  the  defendant,  that  when 
a  plaintiff  elects  to  treat  the  issuing  of  the  process,  and  not 
the  $ling  of  the  bill,  as  the  commencement  of  the  action, 
he  98  bound  to  produce  the  writ.  The  learned  judge  held 
the  evidence  sufficient^  but  gave  the  defendant  leave  to 
move  to  enter  ^  nonsuit.  A  verdict  having  been  found  for 
the  plaintiff, 

Brodrick  now  moved  accordingly.  In  Morris  v.  Pugh(a), 
Lord  Mansfield  says,  '^  The  bill  is  not  the  commencement 
of  the  suit,  the  writ  is."  (6)  There  the  question  was,  whe- 
ther any  evidence  could  be  given  to  contradict  the  record. 
\^Bayley,  J.  That  was  settled  in  the  late  case  of  Granger 
V.  George  (c).  You  only  produce  the  writ  for  a  collateral 
purpose.]  The  writ  may  have  been  issued  by  another 
attorney.  In  Pugh  v.  Robinson  {d),  it  was  held,  that  a 
promise  laid  on  the  first  day  of  the  term  may  be  supposed 


(fl)  3  Burr.  1241 ;  iW.  Bla.  312, 
320;  Bull.  N.  P.  138. 

(6)  Where  a  defendant  is  sued 
without  an  original  writ,  the  ex- 
hibiting of  the  bill  is,  strictly 
speaking,  the  first  proceeding  in  the 
cause,  the  bill  being  exhibited 
upon  the  supposition,  either  true 
or  false,  of  the  defendant's  being  in 
court  on  tome  other  occasion.  The 
latitat  or  bill  of  Middlesex  issues 
upon  a  distinct  fictitious  cause  of 
action,  (the  trespass  expressed  in 
the  queritur,)  for  the  purpose  of 
creating  that  occasion.  The  courts 
now,  regarding  the  intention  for 
which  the  latitat  or  bill  of  Middle- 
sex is  sued  out,  will  permit  the 
plaintiff  to  connect  the  issuing  of 
that  piocess  with  the  cause  of  ac- 
tion stated  in  the  bill,  for  the  pur- 


pose of  enabling  the  plaintiff  to 
defeat  a  subsequent  tender  or  the 
plea  of  the  statute  of  limitations, 
&c.,  but  will  not  oblige  lim  to  do 
so. 

(c)  7  D.  &  R.  729 ;  5  B.  &  C. 
149. 

{d)  IT.R.  116;  where  it  appears 
that  upon  special  demurrer  this 
objection  would  have  prevailed. 
Hutchinson  v.  ThomaSf  2  Lev.  14 J, 
(whici)  case  was  cited  and  allowed 
per  curiam,  Trin.  15  Geo.  2,  B.  R. 
Serjt.HiirsMSS.);  iWms.Saund. 
40;  2  Wms.  Saund.  1  d.  And 
query  whether  it  was  open  to  the 
defendant  to  take  this  objection  at 
Nisi  Prius.  If  the  objection  had 
been  entertained,  and  the  plaintiff 
had  refused  to  be  nonsuited,  it 
seems  questionable   whether    the 
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to  have  been  made  previously  to  the  sitting  of  the  Court 
on  that  day,  before  which  time  the  declaration  could  not 
be  filed,  though  being  entitled  generally  of  the  term,  it 
might  have  relation  to  that  day. 

Lord  Tenterdbn,  C.  J. — Where  the  writ  is  produced, 
the  indorsement  is  nothing  more  than  a  declaration  made 
by  the  attorney. 

Bayley,  J. — You  cannot  prove  the  contents  of  the  writ 
without  producing  it,  but  either  party  may  shew  the  actual 
time  of  the  commencement  of  the  action,  without  resorting 
to  the  contents  of  the  writ. 

HotROYD,  J. — ^The  question  in  the  ca^e  in  ^i/rr(n(;,>yas, 

whether  any  evidence  could  be  received  to  rebut  the  effect 

of  the  record,  and  the  decision    was,  that  parol  evidence 

was  admissible. 

Rule  refused,  (a) 
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jury  could  have  found  that  the 
defendant  did  not  undertake  modo 
eiformd.  In  Dodson  v.  Belly  Tho. 
Jones,  87»  3  Keb.  693,  ^  Lev.  176, 
where  the  same  point  was  raised 
in  arrest  of  judgment,  the  Court, 
upon  the  suggestion  of  the  plaintiflP, 
inquired  into  the  true  time  of  the 
filing  of  the  bill,  and  finding  that 
this  was  after  the  cause  of  action 
accrued,  they  ordered  judgment  to 
be  entered  for  the  plaintiff,  thus 

(a)  WooLDRiDGE  V.  WooLDRiDGE,  Administratrix  of  Wooldridcb, 

K.  B.  M.T.  1827. 

Assumpsit.  To  the  biii  and 


treating  the  informality  rather  as 
error  in  process  than  as  error  in  law. 
In  the  principal  case,  the  evidence 
of  the  attorney  appears  to  have 
been  clearly  admissible  to  prove  the 
non-filing  of  the  bill  before  the  1st 
of  February,  whatever  difficulty 
may  have  been  felt  with  respect  to 
the  affirmative  proof  of  the  com- 
mencement of  an  action  by  latitcUf 
without  producing  the  writ  itself. 


1888. 


declaration  was  prefixed  the  fol- 
lowing special  memorandum :  — 
''  Be  it  remembered  that  on  the 
20th  day  of  January,  in  the  7th 
year,  &c.,  Elizabeth  WooldridgCy 
administratrix,  &c.  ofGeorgeWool- 


drUlge,  brought  her  bill  into  the  An  iasae  whe- 
office  of  the  clerk  of  the  declam-  *VEL- 
tions  of  the  Court  of  King's  Bench,  trix  at  the  time 
according  to  the  course  and  prao  of  the  exhibiting 
iiceofihe  same  Court,  and  filed  the  ^^  found  fai 


same  bill  as  of  Michaelmas  term,  the  plaiutiff,if 

in  the  said   seventh  year,  &c./'  «!»«  record  con- 

tains  a  special 

memorandain  that  the  bill  was  filed  on  a  day  subsequent  to  the  grant  of  administration,  even 
where  such  memorandum  is  iiregular  and  not  warranted  by  the  practice  of  the  Court. 
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which  bill  follows  in  these  words, 
**  Worcestershire  to  wit,  fee." — 
Plea,  that  at  the  time  of  the  ex- 
hibiting of  this  bill  the  plaintiff  was 
not  administratrix,  &c.,  and  issue 
thereon.  At  the  trial,  before 
Vaughan^  B.,  at  the  Worcester 
Summer  Assizes,  1827,  the  follow- 
ing facts  appeared : — ^The  defend- 
ant was  arrested  in  Trinity  vaca- 
tion, 1826,  on  a  latitat  returnable 
ID  the  following  term,  when  he 
duly  put  in  and  justiAed  bail.  Let- 
ters of  administration  were  granted 
to  the  plaintitf  on  the  10th  of  Ja- 
nuary, 1827,  and  on  the  20th  of 
that  month  the  declaration  was 
delivered,  entitled  as  above.  Upon 
this  it  was  objected  on  the  part  of 
the  defendant,  that  as  the  defend- 
ant was  not  an  officer  of  the  Court, 
or  in  the  actual  custody  of  the 
marshal,  the  special  memorandum 
was  not  according  to  the  course  and 
practice  of  the  Courts  and  that  the 
bill  must  therefore  be  taken  to 
have  been  exhibited  in  Michael- 
mas term,  in,  or  as  of,  which  term 
the  plaintiff  was  bound  to  file  her 
bill  upon  process  returnable  in 
that  term,  and  that  she  was  con- 
sequently not  administratrix  at 
the  time  mentioned  in  the  plea. 
The  learned  Judge  was  of  opinion 
that  the  plaintiff  had  proved  the 
issue,  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit. 

Campbell  now  moved  accord- 
ingly, citing  Beit  v.  W'dding,  7 
T.  R.  4,  and  Swancott  v.  Garth,  4 
East,  75.  A  bill  may  be  filed  in  the 
vacation  as  of  the  preceding  term, 
but  it  can  be  specially  entitled  as 
of  a  day  out  of  term  only  in  ac- 
tions against  prisoners  or  officers 
of  the  Court,  in  order  that  suitors 


may  not  be  deprived  of  their  reme- 
dies by  reason  of  the  privilege  of 
such  defendants.  This  is  there- 
fore a  declaration  of  Michaelmas 
tenn,  and  as  the  granting  of  ad- 
ministration does  not  relate  back 
to  the  death  of  the  intestate,  as 
probate  of  a  will  does  to  that  of 
the  testator,  the  plaintiff  was  not 
administratrix  at  the  time  of  the 

exhibiting  of  the  bill. 

Lord  Tenterden,  C.  J.  —The 
judge  at  Nisi  Prius  can  only  look 
at  the  record,  and  he  must  look  at 
the  whole  record.  By  this  record 
it  appears  that  the  bill  was  ex- 
hibited on  the  20th  of  January. 
The  plea  is,  that  at  Uie  time  of  ex- 
hibiting the  bill  the  pluintifT  was 
not  administratrix.  The  plaintiflF 
was  then  administratrix.  All  that 
the  Judge  had  to  look  to  was  whe- 
ther the  plaintiff  was  administra- 
trix on  the  20th  of  January.  He 
could  only  take  the  day  on  which 
the  bill  was  stated  to  be  exhibited. 

Bayley,  J. — If  the  issue  had 
been  ''  whether  administratrix  at 
the  time  of  the  commencement  of 
the  suit,''  it  ought  to  have  been 
found  against  the  plaintiff. 

HoLROYD,  J. — At  Nisi  Prius  the 
Judge  could  only  look  at  the  me- 
morandum. There  would  have 
been  great  difficulty  in  supporting 
the  memorandum,  if  application 
had  been  made  to  expunge  it.  It 
may  be  questionable  whether  it  is 
error  on  the  record.  (Vide  DodMon 
V.  Bell,  ante,  431,  n.) 

LiTTLEDALE,  J. — I  think  the 
plainriff  had  no  right  to  make  this 
special  memorandum. 

RuIq  refused. 
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Doe,  on  the  joint  and  several  Demises  of  John  Elliot, 

1828. 

Sir  William  Pratt  Call,  Bart.,  and  Charles  Lam- 
bert, V,  James  Hulme. 

Ejectment  by  landlords  against  tenant.    At  the  trial  Where  joint 
before  Lord  l^enterden,  C.  J.  ^t  the  sittings  at  Westminster,  partners  in 

after  Easter  term  (a),  it  appeared  that  the  defendant  had  trade,  a  notice 

,     .  to  quit  in  the 

held  under  the  lessors  of  the  plaintiff,  by  a  written  agree-  names  of  all, 

ment  creating  a  tenancy  from  year  to  year,  from  January,  *'6"®?  J^^ 
1827,  determinable  at  three  months'  notice,  without  refer^ 
ence  to  t/te  time  of  entry.    The  defendant  had  been  served 
with  the  following  notice  to  quit,  signed  by  one  of  the  les- 
sors only : — 

''  Mr.  James  Hulme.  Sir,  We  do  hereby  give  you  notice 
to  quit  and  deliver  up  to  us  possession  of  all  that  messuage 
or  tenement  aud  premises  called  the  Camden  Arms,  Ken- 
sington, with  the  stables  and  appurtenances  thereunto  be- 
longing, on  or  before  the  24th  day  of  November  next. 
Dated  this  22d  day  of  August,  1827. 

For  self  and  partners,  Sir  William  Pratt  Call  and 
Charles  Lambert, 

John  Elliot,  Stag  Brewery,  Pimlico.' 


»> 


Elliot,  who  signed  the  notice,  was  the  managing  partner 
in  the  brewery.  Upon  this  it  was  objected,  that  the  notice 
should  have  been  made  to  expire  at  the  end  of  the  year  of 
the  tenancy,  which  had  been  proved  to  be  not  in  November 
but  in  January ;  and  that  one  joint  lessor  could  not  in  his  own 
name,  and  without  shewing  an  authority  from  the  other  joint 
owners,  put  an  end  to  the  tenancy.  The  learned  Judge 
overruled  both  these  objections,  but  reserved  the  latter 
point.     A  verdict  having  been  found  for  the  plaintiff, 

Adolphus  now  moved  to  enter  a  nonsuit,  agreeably  to 

(a)  Counsel  for  the  plaiutiflT,  Brougham  and  Talfimrd;  for  the- de*. 
fendant,  Adolphus.  ' 

VOL.  II.  F  F 
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the  liberty  reserved.     In  Right  d.  Fisher  v.  Cuthell  («)  a 
notice  given  by  two  out  of  three  joint  tenants^  in  the  name 


(tf)  5  East,  451,  S.C.  differently 
reported  as  to  tlie  proviso  in  tlie 
lease,  S  Smith,  aS,  84,  n.;  S,  C. 
5  Esp.  149.    In  that  case  the  les- 
sors of  the  plaintiff  were  trustees, 
and  the  lease,  under  which  the  de- 
fendant held,  expressly  required  a 
notice  *'  under  his  or  their  respec- 
iive  hands.'*    In  Doe  d.  Whayman 
V.  Chaplinf  3  Taunt.  120,  it  was 
held,  that  where  four  joint  tenants 
jointly  demise  from  year  to  year, 
one  of  them  may  give  notice  to 
quit  and  recover  hii  share  in  eject- 
ment.   But  for  this  decision  in  the 
Court  of  Common  Picas,  it  might, 
perhaps,    have    been    contended, 
tliat    where    A,  and   B.    demise 
jointly  to  C  to  hold  as  long  as 
both  parties   please,  it  is  compe- 
tent to  either  of  the  tliree,  by  de- 
termining his  own  will,  to  put  an 
end  to  the  tenancy;  and  that  a 
yearly  tenancy,  which  is  an  estate 
de  anno  in  annum  quumdiu  ambabus 
partibut  placverit,  differs  from   a 
tenancy  at  will,  which  is  an  estate 
qiutmdiu  ambabut  partibus  placu- 
eritf  merely   in   superadding  the 
terms  that  the  tenancy  shall  be 
put  an  end  to  only  at  the  close  of 
a  year,  and  that  the  determination 
or  discontinuance  of  the  will  shall 
be  signified  six  months  in  advance, 
leaving  the  necessity  of  entirety  of 
consent  the  same  in  the  one  case 
as  in  the  other.     It  is  true  that  a 
tenancy  at  will  is  not  determined 
upon  the  death  of  one  of  several 
lessors,  or  of  one  of  several  lessees, 
5  Co.  Rep.  10,  Co.  Litt.  56;  but 
that  depends  not  upon  the  ground 
tliat  part  of  the  will  on  each  side 


continues,  and  that  a  continunnce 
of  the  entire  will  is  rnineccssary, 
but  on  the  priociple  that  the  par- 
ties are  possessed  ;)er  my  ei  per 
touif  and  that  the  estate  sur\'ires; 
and  that  where  this  is  the  case, 
the  survivor  may  be  considered  as 
having  been   originally   the    sole 
lessor  or  the  sole  lessee;  as  a  sur^ 
viving  feoffee  may  plead  a  feoff- 
ment to  himself,  without  naming 
his  companion,  as  if  the  convey- 
ance had  been  originally  made  to 
himself  alone.    Co.  Litt.  185,  and 
the  caries  there  cited.    That  which 
is  conceived  to  have  heen  the  old 
practice  appears  to  he  more  conve- 
nient than  the  rule  laid  down  in 
Doed,  Whai/man  v.  Chaplin,  under 
which  it  would  seem,  that  where 
I  pay  100/.  a-year  for  the  rent  of 
a  house  to  A.  and  B.,  I  may,  upon 
receiving  notice  from  B.  when  it 
is  too  late  for  me  to  give  a  cross 
notice  to  A.,  be  compelled  to  pay 
50/.  a-year  to  A,  for  the  privilege 
of  occupying  every  room  in  com- 
mon with  B.  and  his  assigns;  and 
if  the  demise  he  joint,  it  appears 
to  be  immaterial  whether  A.  and 
B.  are  joint  tenants  or  not.    The 
inconvenience  with  respect  to  the 
occupation  of  land  with  a  stranger, 
though    not  so  palpable    as   tiiat 
arising  from  a  tenancy  in  common 
of  a  house,  would  in  many  cases 
be   such  that  a   party  would   be 
paying  rent  for  what  he  might  very 
justly  regard  as  a  damnota  haredi- 
tat,  even  though  the  parties  claim- 
ing'to  be  jointly  interested  should 
not  employ  persons  to  sow  weeds 
upon  the  fallow  land,  and  plough  in 
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of  the  >vhole,  was  held  to  be  insufficient.  [Baylei/,  J.  In 
the  present  case  the  lessors  of  the  plaintiff  were  partners  in 
trade.]  But  it  is  submitted  that  nothing  can  be  looked  at 
except  the  {a)  estate  which  the  parties  had  in  the  land. 
[Bai/ley,  J.  That  circumstance  may  affect  the  question  of 
authority.] 
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Elliot 

V. 
HULKB. 


Lord  Tenterden,  C.  J. — The  question  is,  whether  an 
authority  must  not  be  presumed  here.  I  am  of  opinion 
that  it  must  be  presumed. 

Bayley,  J. — There  must  be  a  notice  which  the  party 
who  receives  it  can  act  upon.  Here  the  tenant  had  that 
security. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused,  (b) 


the  anripe  erops,  as  was  proved  to 
have  been  done  in  a  late  case  of 
trespass  guare  clautumfregU  tried 
upon  the  Western  Circuit,  (Lavis 
V.  Autlin  and  others,  Devon  Sum- 
mer Assizes,  1827,  coram  Best, 
C.  J.,)  in  wliich  the  claimants  re- 
sorted to  this  unusual  mode  of 
asserting  their  supposed  right* 

(a)  The  nature  of  the  interest 
of  the  lessors  appears  to  be  imma- 
terial, it  being  competent  on  the 
one  hand  for  tenants  in  common  to 
make  a  joint  demise,  and  on  the 


otherfbr joint  tenants  to  make  seve* 
rai  demises,  though  a  separate  de- 
mise by  a  joint  tenant  will  operate 
asa  severance  of  the  joint  tenancjf. 
(6)  In  this  case  the  person  who 
signed  the  notice  was  the  sole  ma- 
naging partner,  but  it  is  conceived 
that  every  acting  partner  would 
have  the  same  implied  authority, 
especially  in  a  case  where  the 
tenancy  to  be  regulated  was  aooil- 
lary  to  the  partnership  trade,  as 
appears  to  have  been  the  case  here. 
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s^s^^  Bernard  Pinney  v.  Joel  Pinney. 

Vendee  of  an     A  ROVER  for  a  horse.     At  the  trial  before  Lord  Tenter- 
w*here*there      ^^^'  C.  J.,  at  the  sittings  at  Westminster  after  last  Easter 

has  been  no      term,  the  following  facts  appeared : — Francis  Pinney  died 
exclusive  DOS-    .       t.^       ,       ,^^.     ,      .  ,  -hi  t- 

session,  cannot  *"    March,    1827,    having    made   two    wills,    by    one     of 

maintain  tro-    ^hich  he  appointed  the  defendant  executor,  and  by   the 

ver  without  •         i  •  x^         •    t^-  .      •  -^.t 

producing  tlie    Other  his  son,  Francis  Pinney,  junior.     No  probate  had 

probate.    The  j^^^^^  granted  on  either  will.     Francis  Pinney,  junior,  sold 
original  will  is  ®  j »  j  ' 

not  admissi-     the  horse  to  the  plaintiff,  put  a  new  lock  on  the  door,  and 

sent  the  plaintiff  the  key.  It  appeared,  however,  that  the 
defendant  had  frequently  used  the  horse,  which  he  claimed 
as  part  of  the  testator's  effects.  In  order  to  make  out  the 
title  of  Francis  Pinney,  junior,  to  sell,  the  plaintiff  tendered 
in  evidence  the  will  by  which  the  latter  was  appointed 
executor.  This  the  learned  Judge  refused  to  receive  in 
evidence,  and  held,  that  inasmuch  as  the  plaintiff  had  not 
deduced  a  title  from  the  testator  through  the  will,  by 
evidence  of  a  probate  granted  to  Francis  Pinney,  junior, 
and  had  shewn  no  exclusive  possession  of  the  horse,  he 
was  not  entitled  to  recover.  The  plaintiff  was  accordingly 
nonsuited. 

Gurney  now  moved  to  set  aside  the  nonsuit.  Francis 
Pinney,  junior,  being  shewn  to  be  appointed  executor  by 
his  father's  will,  might  sell  before  probate  (a).  Besides 
which  the  horse  was  in  the  custody  of  the  plaintiff,  and 
must  be  taken  to  have  been  used  with  his  permission. 

Lord  Tenter  DEN,  C.  J. — I  thought  at  the  trial  that 
there  was  no  proof  of  title  or  of  the  exclusive  possession, 
and  I  am  still  of  that  opinion. 

Bayley,  J. — The  horse  was  delivered  to  the  plaintiff, 
who  was  not  in  a  condition  to  shew  a  title  until  the  will 

(fl)  Vide  pott,  437,  (a). 
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was  proved ;  though  when  probate  is  granted^  it  relates 
back  to  the  death  of  the  testator  (a). 

Rule  refused  (6). 
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(a)  An  iidininislrator,  whether 
appointed  under  an  intestacy  or 
by  reason  of  there  being  no  execu- 
tors named  in  a  will,  or  in  conse- 
quence of  the  executor  named  by 
the  testator  having  renounced  or 
refused  to  prove  the  will  or  died  in- 
testate^ derives  his  authority  solely 
and  originally  from  the  grant  of 
the  letters  of  administration ;  and 
as  his  title  has  no  relation  to  the 
death  of  the  party  whom  he  repre- 
sents, any  cause  of  action  vested 
in  him  in  his  representative  capa- 
city, which  arises  after  the  death 
of  the  party  whose  estate  he  ad- 
ministers  cannot  be  said  to  have  ac- 
cruedf  with  reference  to  the  statutes 
of  lin)itntion,until  the  time  at  which 
the  letters  of  administration  are 
granted.  Murray  v.  Ea*l  India 
Company,  5  B.Ha  A.  204.  Still  it 
is  competent  to  the  administrator 
to  sue  upon  a  cause  of  action  aris- 
ing between  the  death  of  the  in- 
testate and  the  grant  of  admini- 
stration, though  the  right  of  action 
was  at  the  time  vested  in  the  ordi- 
nary, the  grant  of  administration 
operating  as  an  assignment  of  such 
right  of  action.  But  the  position  of 
an  executor  seems  to  be  this:  he 
takes  upon  the  death  of  the  testator, 
by  virtue  of  the  will,  and  of  the  will 


only,  as  fully  and  immediately  as 
the  devisee  of  a  real  estate  takes* 
the  land  devised  ;  the  difference  in 
the  two  cases  being  merely  in  the 
mode  of  proving  the  will.  In  the 
first  case  the  law  admits  and  re- 
quires no  other  proof  than  the  pro- 
bate; in  the  latter  case  the  probate 
is  wholly  nugatory,  whilst  on  the 
other  hand  it  is  necessary  to  pro- 
duce the  original  will  in  writing,  to 
satisfy  the  Statute  of  Wills,  (32 
H.  8,  c.  1,)  and  to  prove  the  observ- 
ance of  certain  other  formalities,  in 
compliance  with  the  provisions  of 
the  fifth  section  of  the  Statute  of 
Frauds,  (29  Car,  2,  c.  3.)  When, 
therefore,  it  is  said  that  an  execu- 
tor may  do  certain  acts  before  pro- 
bate, all  that  seems  to  be  nieuiit  is, 
that  the  acid  are  of  buch  a  nature, 
that  before  there  will  be  an  oppor- 
tunity of  calling  the  executor  to  an 
account  for  them,  he  will  be  ena- 
bled to  set  himself  right  ab  initio, 
by  obtaining  this  only  legitimate 
evidence  of  the  existence  of  his  re- 
presentative character. 

(6)  S.  P.  /w? rWard,  C.  B.  Cham- 
ter  V.  Ckaunter,  Devon  summer 
assizes,  1708,  11  Vin.  Abr.  205, 
pi.  20.  And  see  1  P.Wms.  768,  the 
judgment  of  Lord  Macclesfield^  C*| 
in  Comber'B  case. 
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Grimmann  17.  Lbgge. 


Upon  a  tenan-  USE  and  occupatioD.     At  the  trial  before  Lord  Tenter- 

cy  from  Year    ^     q  j    ^^  ^^^  sittings  at  Westminster  after  last  Easter 
to  year  deter-  '  ° 

minabie  at  a     Term  (a),  the  following  facts  appeared.   At  Christmas,  18£6, 
2^  the^lessor  ^^  defendant  became  tenant  to  the  plaintiff  of  the  upper 

licenses  the      part  of  a  house,  at  50/.  a-year,   payable  quarterly,  and  to 
tenant  to  quit        .  ,  atiiiji-j-. 

in  the  middle    quit  at  a  quarters  notice.     At  JLiady-day  the   aeiendant 

of  a  quarter,     pgjj  ^  quarter's  rent,  and  then  gave  notice  to  quit.     lo 
and  the  tenant  "^      .       ^  .  .  .  •  i.    » 

quits  and  the    April  a  dispute  arose  about  an  oil-cIoth,  upon  which  the 

l!!!!fl!S^^^^'   defendant  said  she  would  quit  the  house.     The  plainuflF 

possession.  *  •      ^^ 

This  is  a  sur-   answered,  '*  Go,  I  shall  be  glad  to  get  rid  of  you."     The 
ration  oflawT  defendant  removed  her  goods,  and,  on  the  IQth  of  April, 

destroying  the  delivered  up  the  key  of  the  apartments  which  she  had  oc- 
nghttorent  ^  i   •        ^       i_  c 

for  the  whole    cupied  to  the  plaintiff,  who  accepted  it.     On  the  part  of 

or  any  part  of  jjj^  plaintiflf  it  was  contended,  that  as  the  quarter  had  be- 
the  current  ^  ^  ^ 

quarter.  gun,  he  was  entitled  to  recover  12/.  10s.  for  the  quarter's 

rent  to  Midsummer,  or  at  least  a  proportion  of  that  sum 
up  to  the  19th  of  April.  The  learned  judge  left  it  to  the 
jury  to  say,  whether  the  effect  of  the  conversation  between 
the  parties  was  not  this,  that  the  plaintiff  meant  that  if  the 
defendant  would  go,  she  should  pay  no  rent  at  all  for  the 
occupation  since  Lady-day.  The  jury  found  a  verdict  for 
the  defendant,  which 


Campbell  now  moved  to  set  aside.  The  plaintiff  ob- 
jects to  the  manner  in  which  this  case  was  left  to  the  jury. 
He  would  object  also  to  the  finding,  if  he  were  not  precluded 
by  the  smallness  of  the  sum  (6).     What  passed  between 


(a)  Counsel  for  the  plaintiff, 
Campbell  and  ChUly;  for  the  de- 
fendant, Curwood, 

(6)  Where  a  plaintiff  has  ob- 
tained a  verdict  for  less  than  90/., 
and  an  application  is  made  on  the 
part  of  the  defendant  for  a  new 
trial,  on  the  ground  of  a  mistake 
ill  the  jury,  or   upon  any  other 


ground,  which  will  not  entitle  the 
defendant  to  the  relief  prayed,  ex- 
cept upon  the  terms  of  payment  of 
costs,  and  no  question  of  right  is 
concluded  by  the  verdict,  the  Court 
in  general  refuse  to  interfere,  be- 
cause the  favour  not  being  worth 
the  price  tp  be  paid  for  it,  the 
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these,  parties,  com  pled  with  the  acceptance  of  possession, 
would  at  the  most  amount  only  to  a  licence  to  quit,  which 
would  not  be  sufficient  to  determine  the  contract.  Mollett 
V.  Brayne  (a).  That  case  afterwards  came  before  the 
Court,  and  it  shews  that  the  plaintiff  is  entitled  to  recover 
the  whole  amount  for  the  quarter's  rent,  inasmuch  as  a 
subsisting  term  cannot  be  surrendered^  except  by  a  note  iu 
writing  or  by  operation  of  law.  [Baylej/,  J.  The  de- 
fendant gives  up  possession,  and  the  plaintiff  takes  posses- 
sion. Is  not  that  a  surrender  by  operation  of  law  ?]  It  is 
true  that  Whitehead  v.  Clifford  {b)  ma^  be  said  to  be  an 
authority  to  shew  that  the  p^Uintiff  was  not  entitled  to  the 
whole  12/.  IO5.  IBayle^y  J.  The  rent  is  entire.  Could 
the  plaintiff  ever  sue  for  less  than  a  quarter?]  The  law 
would  imply  a  promise  to  pay  for  use  and  occupation.  In 
Hull  V.  Vaughan  (c),  the  Court  of  Exchequer  thought  that 
there  need  not  be  a  contract  to  render  the  party  liable  for 
use  and  occupation.  Here  the  parties  were  in  the  same 
situation  as  if  there  had  been  no  contract. 
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granting  of  such  a  rule  would  be 
merely  encouraging  a  gratuitous 
spirit  of  litigation.  The  same 
principle  applies  where  the  plaintiflf 
seeks  to  set  aside  a  verdict  for  a 
mistake  of  the  jury,  (and,  therefore, 
upon  payment  of  costs,)  whilst 
upon  his  own  shewing  a  second 
verdict  could,  at  the  best,  give 
him  only  a  verdict  for  less  than 
20/.  And  in  this  term,  upon  a 
motion  for  a  new  trial,  where  the 
verdict  was  ior  5/.,  beyond  18/. 
which  had  been  tendered,  and 
must  therefore  be  paid  at  all 
events,  the  rule  was  held  to  apply, 
(a)  2  Campb.  103.  In  that  case 
Lord  Eltenborough  held,  that  a 
yearly  tenant,  who  quits  in  the 
middle  of  a  quarter  under  a  verbal 
licence  from  the  landlord,  is  boond 


to  pay  rent  to  the  end  of  the  year, 
and  the  Court  refused  to  grant  a 
rule  nisi  for  a  new  trial. 

In  MoUett  v.  Brayne^  the  de- 
mised premises  consisted  of  apart- 
ments in  a  house  occupied  by  the 
lessor.  The  tenant  entered  at 
Lady-day,  and  quitted  on  the  99th 
of  December,  1808.  The  apart- 
ments remained  unoccupied  until 
after  the  following  Lady-day;  bo 
that  another  year  had  begun  with- 
out a  regular  notice  to  quit,  an4 
without  a  re-entry  by  the  lessor;  but 
the  action  was  brought  in  April, 
1809.— £t/i/or's  MSS, 

(6)  6  Taunt.  518. 

(c)  6  Price,  157.  And  see  Rvin- 
haU  V.  Wright,  1  C.  &  P.  590. 
But  see  Birch  v.  Wright^   1  T.  R. 

sr8. 


*)* 
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1828.  Lord  Tenterden,  C.  J. — ^Tbere  was  an  express  con- 

tract to  pay  rent  at  Midsummer;  before  that  period  ar- 
rived a  quarrel  took  place,  upon  which  the  plaintiff  told  the 
defendant  that  she  might  go ;  and  as  soon  as  the  furniture 
was  removed  the  key  was  sent  and  accepted.  The  ques- 
tion is  whether  the  jury  might  not  presume  that  the  contract 
was  abandoned.    I  am  of  opinion  that  they  might. 

Bayley,  J. —  Whitehead  \,  Clifford  shey^^s  that  the  whole 
rent  cannot  be  recovered;  and  where  there  is  an  express 
contract  you  cannot  raise  an  implied  one.  In  Cook  v.  Jerh' 
nings  (a),  where  there  was  a  covenant  to  pay  so  much  for 
freight  for  goods  delivered  at  A.,  it  was  held,  that  freight 
could  not  be  recovered,  pro  rata  itineris,  upon  the  accept- 
ance of  the  goods  at  B,,  where  the  vessel  was  wrecked  in 
the  course  of  her  voyage  to  A. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  refused. 

(a)  7T.  R.  331. 


Magrane  v.  White. 

The  authority  ASSUMPSIT  for  the  expenses  of  a  witness  attending  on 
of  the  Speaker  behalf  of  the  defendant,  the  sitting  member  for  the  county 
tothe^osts       ^^  Dublin,  before  an  election  committee.     By  53  Geo.  3, 

and  expenses    c.  71,  s.  2,  full  costs  and  expenses  incurred  by  reason  of 

of  witnesses       - .     ,  j  .•  •  .       • 

before  election  frivolous  and  vexatious  objections  to  voters  are  given^  and 

commiitees,      g^,!,  qq^i^  and  expenses  are  directed  to  be  ascertained  and 

under  53  Ueo.  .  * 

3,  c.  71,  ex-      recovered  in  the  same  manner  as  are  now  provided  by  law, 

iT^^sum-'     (^-  ®-  ""^®''  ^^  ^^^'  ^'  ^'  ^^')  f^""  ^^^  recovery  of  costs  and 

moned  on  be-  expenses  in   cases   of  frivolous   and   vexatious    petitions, 
half  of  the  sit- 
ting member.    The  Speaker's  certificate,  describing  the  party  as  ''  a  witness  summooed, 
^c.**  is  conclusive  evidence  that  he  was  summoned  as  such  witness. 
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The  third  section^  after  reciting  that  it  is  expedient  that 
provision  shall  be  made  to  ensure  the  more  punctual  pay-     MAORiuiE 
ment  of  all  costs^  expenses,  and  fees  which  may  become  v* 

due  to  witnesses,  officers  of  the  House,  and  parties,  by 
reason  of  the  trial  of  controverted  elections,  directs  that 
recognizances  shall  be  entered  into  by  petitioners  for  the 
payment  of  all  costs,  expenses,  and  fees.  And  by  sect.  7» 
it  is  enacted,  *^  that  in  all  cases  where  any  question  shall 
arise  as  to  the  amount  of  the  reasonable  costs,  expenses, 
or  fees  which  shall  be  due  and  payable  to  any  witness,  or  to 
any  clerk  or  officer  of  the  House  of  Commons,  upon  the 
trial  of  any  such  petition,  the  Speaker  of  the  said  House 
shall,  on  application,  direct  the  same  to  be  taxed  by  such 
persons  and  in  like  manner  as  by  the  said  recited  act(£p)  is 
directed  for  the  taxing  of  costs  and  expenses  in  all  cases 
where  petitions,  or  the  opposition  to  such  petitions,  have 
been  declared  to  be  frivolous  or  vexatious ;  and  the  per- 
sons so  authorized  and  directed  to  tax  such  costs,  expenses, 
and  fees,  shall  and  they  are  hereby  required  to  examine  the 
same,  and  to  report  the  amount  thereof  to  the  Speaker, 
who  shall,  on  application,  deliver  to  the  person  or  persons 
concerned  a  certificate  signed  by  himself,  expressing  the 
amount  of  the  fees,  costs,  and  expenses  allowed  in  such 
report ;  and  the  persons  so  appointed  to  tax  such  costs, 
expenses,  and  fees,  are  hereby  authorized  to  demand  and 
receive  for  such  taxation  and  report  such  fees  as  shall  be 
from  time  to  time  fixed  by  any  resolution  of  the  House; 
and  the  said  certificates  so  signed  by  the  Speaker  shall  be 
conclusive  evidence  of  the  amount  of  such  demands;  and 
the  witness,  officer,  or  party  claiming  under  the  same  shall, 
upon  payment  thereof,  give  a  receipt  at  the  foot  of  such 
certificate,  which  shall  be  a  sufficient  discharge  for  the 
same/'  And  by  sect.  12,  ''  if  the  petitioner  or  petitioners 
who  shall  have  entered  into  such  recognizance  as  afore- 
said (6),  shall  neglect  or  refuse,  for  the  space  of  seven  days 

(fl)  28  Geo,  3,  c.  52.  (6)  i.  e,  as  provided  by  sect.  3. 


-» 
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^R98^        after  deoiand^  to  paj^  to.  any  witness  who  shall  have  been 
^^^"^^^      suminpufid  on  his  or  their  behalf  before  the  House  or  such 
v.  select  committee,  on  the  trial  of  the  said  petition^  the  sum 

vif*JK.  g^  certified  as  aforesaid  by  the  Speaker  to  be  due  to  such 
vv'itne&s,  together  with  the  further  sum  of  forty  shillings  per 
diem  for  every  day  during  which  such  petitioner  or  peti- 
tioners shall  delay  to  satisfy  the  same;  or  if  such  petitioner 
or  petitioners  shall  neglect  or  refuse,  for  the  space  of  six 
piouths  after  demand^  to  pay  to  any  officer  of  the  House, 
or  to  any  party  who  shall  appear  in  opposition  to  their  said 
petition^  the  sum  so  certified  by  the  Speaker  in  pursuance 
of  this  act,  or  of  the  said  recited  act  of  the  28th  year  of  his 
Majesty's  reign,  to  be  due  to  such  officer  or  party  for  their 
f(pes,  cpsts,  or  expenses,  and  that  such  neglect  or  refusal 
sb^ll  be  proved  tp  the  Speaker's  satisfaction,  by  afl^davit 
Qworn  before  any  Master  of  the  High  Court  of  Chancery; 
and  such  Master  is  hereby  authorized  to  administer  such 
Q2|th,  and  is  authorized  and  required  to  certify  such  affida- 
vit ui^der  bis  band;  in  every  such  case  such  person  or  per- 
sons shall  be  held  to  have  made  default  in  his  or  their  said 
recognizance,  and  the  Speaker  of  the  House  of  Commons 
shall  thereupon  certify  such  recognizance  into  the  Court  of 
Exchequer,  and  shall  also  certify  that  such  person  or  per- 
sons have  made  default  therein;  and  such  certificate  shall 
be  conclusive  evidence  of  such  default,  and  the  recognizance 
being  so  certified  shall  have  the  same  effect  as  if  the  same 
were  estreated  from  a  court  of  law:  Provided  always,  that 
Quch  recognizance  and  certificate  shall  in  every  case  be 
flelivered  by  the  clerk,  deputy  clerk,  or  one  of  the  clerks- 
assistant  of  the  House  of  Commons,  into  the  hands  of  the 
Lord  Chief  Baron  of  the  Exchequer,  or  of  one  of  the 
Barons  of  the  Exchequer,  or  of  such  officer  as  shall  be 
appointed  by  the  said  Court  to  receive  the  same/'  And  by 
sect.  13^  "  in  any  action  which  shall  be  commenced  for  the 
recovery  of  any  cpsts,  expenses,  or  fees,  which  shall  have 
been  certified  by  the  Speaker,  in  pursuance  of  this  act  or 
the  said  recited  act,  to  be  due  and  payable,  such  certificate. 


TRIVITT  TERM,  IX  GEO.  IV. 
SO  signed  as  aforesaid  by  him,  shall  have  the  force  and 
effflct  of  a  warrant  of  attorney  to  confess  judgment;  and 
th«  Court  in  which  such  actioD  shaU  be  coiuiaeDced,  shall 
upon  motion,  and  on  the  production  of  such  certificate, 
enler  up  jw^ment  tor  ike  sum  specified  in  such  certificate 
to  be  due  from  the  defendant  or  defendants  in  such  action, 
in  lik«  manner  as  if  the  said  defendant  or  defendants  had 
signed  a  warrant  to  confess  judgment  io  the  said  action  to 
that  amount." 

Under  this  statute  the  plaintiff  obtained  from  the 
Speaker  the  following  («)  cerlificate; — "Whereas  John 
Kiclunan,  esquire,  clerk-assistant  of  the  House  of  Com- 
mons, and  Samuel  Compton  Cox,  esquire,  one  of  the 
Masters  of  the  High  Court  of  Chancery,  who  were  duly 
authorized  and  directed  by  me,  according  to  the  act  passed 
in  the  53d  year  of  the  reign  of  his  lale  Majesty  King  George 
tbe  Third,  intituled,  "  An  Act  for  amending,  &.c."  to  exa- 
mine and  tax  the  costs  and  expenses  of  Mr.  Christopher 
Magrane,  coUon-spinner  and  manufacturer,  a  wituea  iKin- 
molted  btf  and  on  tht  behalf  of  Lieutenant  Colonel  Henry 
White,  one  of  the  sitting  Membenfor  the  County  of  Dublin  (i), 
incurred  by  the  said  Christopher  Magrane  in  attending  at  a 
witness  for  and  on  the  behalf  of  the  taid  Henry  White  {.c),  to 
give  evidence  before  the  select  committee  appointed  to  try 
and  determine  the  merits  of  the  petition  of  George  Higney 
and  others,  complaining  of  an  undue  election  and  return 
for  the  said  county  of  Dublin,  Aave  examined  and  taxed  the 
said  coits  and  expenses  if  the  said  Christopher  Magrane,  and 
have  reported  to  me  the  taxed  amount  thereof;  such  exami- 
nation and  taxation  having  been  attended  by  the  attorneys  ar 
agents  of  the  said  Christopher  Magrane  and  Henry  ffhite: 
^ow  I  do  hereby  certify  that  the  said  taxed  costs  and 
expenses  of  the  said  Christopher  Magrane  do  amount  to 
the  sum  of  47/.,  which  sum  1  do  hereby  further  certify  to 
be  due  and  payable  from  and  b^  tbe  said  Henry  ^^'hite,  as 


(a)  Oripnally  wiiboDtthe  words 

,n  italics,  p(K(,  441,  (a). 


(*>  Poll,  445. 
(e)  aid. 
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such  sitting  member  as  aforesaid,  to  the  said  Christopher 
Magrane,  as  such  witness  as  aforesaid :  And  I  do  hereby 
further  certify^  that  the  fees  due  and  payable  upon  such 
taxation  do  amount  to  the  sum  of  9/-  1^5.  8^.,  which  last- 
mentioned  sum,  making  together  with  the  aforesaid  sum  of 
47/.  the  sum  of  56/.  145.  Sd.,  I  do  further  certify  to  be  due 
and  payable  from  and  by  the  said  Henry  White  to  the  said 
Christopher  Magrane,  the  same  being  charged  against  the 
party  at  whose  instance  the  said  Christopher  Magrane  was 
summoned  to  attend  the  said  select  committee ;  but  which 
sum  of  9/*  145.  8d.,  I  do  lastly  certify^  hath  in  the   first 
instance  been  paid  by  the  said  Christopher  Magrane,  in 
order  to  obtam  this  certificate.     Given  under  my  hand  this 
15th  day  of  June,  1828."       Signed,  "  Charles  Manners 
Sutton,  Speaker." (a)     Upon  this  certificate 

Starkie  moved  for  leave  to  enter  up  judgment.   The  ques^ 
tion  intended  to  be  raised  is  as  to  the  jurisdiction  of  the  Court 


(a)  This  nppiication  was  first 
made  in  Hilary  term,  1828,  when 
the  rule  was  refused  by  Holroyd,  J. 
the  only  Judge  in  Court,  for  want 
of  an  affidavit  verifying  the  Speak- 
er's signature.  This  defect  having 
been  cured,  and  a  rule  niii  ob- 
tained, but  the  certificate  being 
without  the  words  in  italics, 

Law  shewed  cause.  The  certi- 
ficate is  insufficient,  as  it  does  not 
state  the  party  at  whose  instance 
he  was  summoned.  [Lord  Ten- 
terden,  C.  J.  Has  an  action  been 
brought?]     It  has. 

Siarkie  in  support  of  the  rule, 
llie  statute  directs  that  the  certi- 
ficate shall  have  the  force  of  a 
warrant  of  attorney.  It  does  not 
require  that  the  certificate  should 
state  to  whom  the  costs  are  to  be 
paid,  nor  by  whom  the  witness  was 
smnrooned.    Perhaps  the  Speaker 


has  no  power  to  interfere  upon 
these  points.  This  power  may  be 
limited  to  the  ascertaining  of  the 
amount.  [Lord  Tenlerden,  C.  J. 
How  would  it  appear  who  is  to 
pay?]  That  is  certainly  not  stated 
in  the  affidavits ;  but  it  was  not  ex- 
pected that  any  such  objection 
would  be  taken.  Then  the  inten- 
tion of  the  statute  was  to  provide 
a  general  tribunal,  and  it  applies 
as  well  to  witnesses  summoned  by 
the  sitting  member,  as  to  those 
summoned  on  behalf  of  the  peti- 
tioner. 

Lord  Tenterden,  C.  J. — We 
have  nothing  before  us  to  shew 
that  the  money  is  payable  by  the 
defendant. 

LiTTLEDALE,  J. — The  part/ 
should  be  named  in  order  to  make 
the  certificate  applicable  to  the 
action. 

Rule  di8charj;ed. 
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and  the  Speaker;  whether, under  the  7th  section,  the  Speaker 
has  power  to  certify  when  the  witness  is  summoned  on  the     Macrane 
behalf  of  the  sitting  member.     This  section  is  general  in  v. 

its  terms.  It  speaks  of  payment  to  any  witness,  without 
distinguishing  between  witnesses  who  appear  for  the  peti- 
tioners or  the  sitting  member.  It  was  meant  to  provide 
for  vexation  in  all  cases.  It  was  thought  better  to  submit 
it  to  the  Speaker  and  clerks.  By  the  9th  section,  the  party 
opposing  may  recover  his  costs.  In  order  to  give  the 
sitting  member  his  expenses,  it  was  necessary  to  give  the 
Speaker  power  to  ascertain  the  amount.  The  recogni- 
zances are  conditioned  for  payment  of  the  costs  of  all  wit- 
nesses. The  remedy  for  the  petitioner's  witnesses  is  very 
simple  under  the  12th  section.  The  sitting  member  of 
course  enters  into  no  recognizances,  therefore  a  provision 
is  made  by  the  13th  section. 

Adam  and  Latr,  contra  (a).  The  eflfect  of  the  motion 
would  be  to  give  to  a  party  suing  the  benefit  of  a  warrant  of 
attorney,  without  affording  the  party  sued  any  opportunity 
of  contesting  the  question  whether  he  was  summoned  or 
not.  The  Speaker,  indeed^  states  that  the  plaintiff  was 
summoned,  but  the  officers  will  not  allow  that  to  be  con- 
tested. It  is  the  daily  practice  to  grant  the  certificate  with- 
out inquiring  whether  the  party  was  summoned  or  not  (6). 
By  the  28  Geo.  3,  c.  52,  no  such  extraordinary  powers 
were  granted,  there  the  party  must  bring  his  action.  The 
statute  of  the  53  Geo.  3,  is  the  first  statute  which  gives 
costs  to  witnesses  upon  election  petitions,  and  directs  that 
a  recognizance  shall  be  entered  into  within  a  certain  period. 
[Lord  Teriterden,  C.  J.  That  recognizance  is  a  mode  of 
enforcing  payment  by  the  petitioner.  Baj/ley,  J.  You 
would  say  that  if  a  clerk  act  for  the  sitting  member,  no 
authority  is  given  to  certify.]  It  is  submitted  that  the 
statute  applies  exclusively  to  the  case  of  a  petitioner.    The 

(a)  The  argument  cnme  on  now  (6)  This,  perhaps,  accounts  for 

upon  the  motion  for  the  rule  nitif  the  omission  in  the  original  ceiti- 
by  consent.  6catc,  ante,  443,  (6),  444,  (a). 
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plaintiff  contends  that  the  recital  is  not  confined  to  costs, 
Magran£     c^tpenses,  and  fees  payable  by  a  petitioner;  but  the  28 
V*  Geo.  3,  c.  52,  applies  only  to  party  and  party,  and  the  pre- 

sent act  does  not  embrace  a  ca»e  where  the  question  is,  whe- 
ther the  party  is  witness  or  not.  No  power  is  given  to  the 
Speaker  to  ascertain  the  fact  which  is  to  give  him  jurisdic- 
tion, or  to  depute  that  inquiry  to  others.  Looking  at  the 
third  section,  it  appears  that  the  case  of  a  petitioner  alone 
was  in  contemplation.  To  what  is  that  a  preamble?  [Lord 
Tenterden,  C.J.  Why  are  we  to  consider  that  as  a  preamble 
to  the  third  section  only?  Bay  lei/,  J.  Of  course  a  recogni- 
zance entered  into  by  the  petitioner  can  apply  to  his  costs 
only.]  Never  from  first  to  last  is  any  mention  made  of  the 
sitting  member.  [Bay ley,  J.  Nothing  can  arise  as  to  the 
petitioner  which  may  not  arise  as  to  the  sitting  member. 
You  must  contend  that  no  power  is  given  to  ascertain  the 
amount  of  expenses,  even  in  the  case  of  a  witness  for  a  pe- 
titioner.] The  Speaker  is  merely  to  ascertain  the  amount. 
It  would  be  strange  if  the  trial  of  an  issue  of  fact  should  be 
deputed  to  an  officer  who  has  no  power  to  inquire.  The 
sitting  member  is  not  bound  by  a  recognizance. 

Starkie  in  reply.  It  is  quite  clear  that  the  legislature 
meant  the  certificate  to  be  conclusive  in  case  of  the  petition- 
er. If  any  doubt  exist  as  to  the  summons,  it  can  be  produced. 
[Lord  Tenterden,  That  we  cannot  enter  into.]  The  pre- 
amble is  general.  [Bayley,  J.  The  provision  in  thel3th 
section  would  be  useless,  if  you  have  a  remedy  under  the 
recognizance.]  The  argument  on  the  other  side  goes  too 
far,  as  the  officer  could  not  be  benefited  in  anv  case. 

Lord  Tkntkudkn,  C.  J. — The  Court  is  bound,  on  pro- 
duction of  the  certificate,  to  order  judgment  to  be  entered 
up  for  the  amount  certified  to  be  due.  Two  objections 
have  been  made.  No  inquiry  is  said  to  have  been  gone 
into  whether  the  party  was  summoned  as  a  witness  or  not. 
That  objection  would  apply  efjually  whether  the  party  in 


TRINITY  TERM,  IX  GEO.  IV. 

alleged  to  have  been  summoned  as  a  witness  for  the  peti- 
tioner or  for  the  sitting  member.  We  are  bound  to  presume 
that  the  Speaker  does  not  certify  to  us,  without  having 
made  due  inquiry;  if  the  practice  is  otherwise,  it  ought  to 
be  corrected  (a).  The  second  objection  is,  that  the  statute 
applies  only  to  witnesses  summoned  for  the  petitioners. 
The  words  of  the  seventh  section  are  general, ''  any  person 
summoned."  Notwithstanding  this  generality,  if  we  could 
set^  from  the  rest  of  the  act  that  these  words  were  intended 
to  be  restrained  to  persons  summoned  on  the  part  of  the 
petitioner,  the  Court  would  be  bound  to  give  it  the  more 
limited  construction.  I  find  no  words  from  which  such  a 
restriction  can  be  inferred.  It  is  said  that  the  preamble 
applies  only  to  the  third  section.  The  words  of  recital  are 
as  general  as  those  in  the  13th  section.  Instead  of  the 
words  "  payment  of  all  costs,  expenses,  and  fees  which  shall 
become  due  to  witnesses,  officers  of  the  House,  and  parties, 
by  reason  of  the  trial  of  controverted  elections,"  I  should 
have  expected  to  find  "  payment  by  persons  petitioning," 
if  the  intention  had  been  so  to  restrict  the  operation  of  the 
statute.  I  know  no  rule  of  construction  which  compels  us 
to  apply  the  recital  in  the  particular  section  to  that  section 
only.  There  is  nothing  to  exclude  the  application  of  this 
preamble  to  the  whole  act.  There  is  no  enumeration  of 
sections  by  the  legislature.  If  we  held  otherwise,  we  must 
say  that  the  act  has  done  only  half  of  that  which  it  was  in- 
tended to  effect:  that  we  cannot  suppose. 
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Bay  LEY,  J.^ — The  question  is,  whether  witnesses  on 
both  sides  are  within  the  statute,  or  whether  one  rule  is  to 
obtain  for  witnesses  and  officers  when  called  on  behalf  of  the 
petitioner,  and  another  when  called  on  behalf  of  the  sitting 
member.  Indeed  the  objection  urged  by  Mr.  Adam  ap- 
plies equally  to  both ;  that  objection,  therefore,  may  be 
left  out  of  consideration.  It  is  said  that  the  recital  in  the 
third  section  is  limited  to  the  petitioner ;  but  the  preamble 

(a)  Ante,  443,  (ft),  444,  (a),  445,  (ft). 
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is  general,  though  the  section  itself  is  limited;  and  the 

•]r^^*'^^       seventh  section  is  general.     When  you  look  at  the  12th 
Magrane  ®  •; 

V.  and  13th  sections,  you  find  an  intention  to  provide  for  the 

witnesses  on  both  sides.  If  the  amount  be  not  paid  within 
six  months,  you  may  estreat  the  recognizance,  and  apply 
to  the  Court  of  Exchequer.  There  are  other  officers  not 
provided  for  by  the  recognizance;  the  remedy  by  action  is 
introduced  for  their  benefit  also.  The  act  applies  to  remedy 
the  whole  inconvenience  which  was  previously  sustained. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  third 
section  says,  that  provision  should  be  made  for  all  costs, 
but  gives  a  limited  remedy.  In  those  sections  which  speak 
of  the  petitioner,  it  was  not  likely  that  a  provision  would 
be  made  for  the  witnesses  called  by  the  sitting  member. 
The  seventh  section  is  more  general. 

Rule  absolute. 


Jones  r.  Kenrick. 

Under  5  Geo.  ACTION  for  goods  sold  and  delivered.  At  the  trial 
8.'2i,  wherea  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  Westmin- 
verdict  is  gjer,  after  last  Easter  term  (a),  the  following  facts  appeared, 
than  50/.,  it  is  Goods  to  the  amount  of  9/.  were  sold,  and  the  delivery 
tron^of^the*^  took  place  within  the  principality  of  Wales,  where  the 
judge  whotries  defendant's  residence  then  was,  and  where  he  bvid  getieratlj/ 
whether  he      resided  ever  since.     A  verdict  having  been  found  for  9/. 

will  testify  the  counsel  for  the  defendant  applied  to  the  learned  Judge 
that  the  cause  •/•     l        i_  r         •  •  i  •      i  •      • 

of  action  arose  ^^  certify  that  the  cause  of  action  arose  withm  the  princi- 

in  Wales,  and  pality,  and  that  the  defendant  resided  there  at  the  time  of 
that  defendant  ■"       "^      , 

was  resident  the  service  of  the  writ;  which  his  lordship  refused  to  do, 
there  at  the 

time  of  the  (a)  Counsel  for  the  plaintiff,  Justice ;  for  the  defendant.  Brougham, 

service  of  pro- 
•cess;  and  his  decision  cannot  be  revised  by  the  Court. 

Lord  Tenterden^  C.  J.,  refused  to  testify,  where  the  evidence  was  merely  that  the 
defendant's  tuiMi/ place  of  residence  was  in  Wales. 
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on  the  ground  that  the  defendant  had  not  shewn  that  at  the 
time  when  he  was  served  with  process  he  was  actually 
residing  in  Wales^  under  5  Geo.  4,  c.  106>  s.  21,  which 
enacts,  ''  that  in  all  actions  upon  the  case  for  words, 
actions  of  debt,  trespass  on  the  case,  assault  and  battery,  or 
other  personal  actions,  and  all  transitory  actions  which,  from 
and  after  the  6th  of  November,  1824,  shall  be  brought  in 
any  of  his  Majesty's  Courts  of  Record  out  of  the  princi- 
pality of  Wales,  and  the  debt  or  damages  found  by  the 
jury  shall  not  amount  to  the  sum  of  50/.,  and  it  shall 
appear  upon  the  evidence  given  at  the  trial  of  the  said 
cause,  that  the  cause  of  action  arose  in  the  said  principality 
of  Wales,  and  that  the  defendant  or  defendants  was  or  were 
resident  in  the  dominion  of  Wales,  at  the  time  of  the  service  of 
any  wiit  or  other  mesne  process  served  on  him,  her,  or  them, 
in  such  action,  and  it  shall  be  so  testified  under  the  hand 
of  the  judge  who  tried  such  cause,  upon  the  back  of  the 
record  of  nisi  prius,  (on  such  facts  being  suggested  on  the 
record  or  judgment  roll,)  a  judgment  of  nonsuit  shall  be 
entered  thereon  against  the  plaintiff  or  plaintiffs;  and  the 
plaintiff  or  plaintiffs  shall  pay  to  the  defendant  or  defend- 
ants in  such  action,  his,  her,  or  their  costs  of  suit ;  and  the 
defendant  and  defendants  shall  have  the  like  remedy  to 
recover  the  same  as  in  the  case  of  a  verdict  given  for  the 
.defendant  or  defendants  in  such  action;  and  in  the  taxation 
of  all  costs  allowed  and  given  to  the  defendant  or  defend- 
ants, the  proper  officer  shall  allow  to  the  plaintiff  or  plain- 
tiffs, out  of  the  defendant's  costs,  the  full  sum  given  by  the 
verdict  to  the  plaintiff  or  plaintiffs  for  his,  her,  or  their 
debtor  damages;  and  although  no  judgment  shall  be  en- 
tered for  the  plaintiff  or  plaintiffs  upon  such  verdict,  yet 
nevertheless  such  verdict,  without  any  judgment  entered 
thereon,  shall  be  an  effectual  bar  to  any  action  or  actions 
commenced  in  any  Court  whatsoever,  by  the  plaintiff  or 
plaintiffs,  for  the  same." 
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that  the  damages  recovered  did  not  exceed  50/.  Proof  that 
the  defendant's  usual  place  of  residence  was  Wales,  at  the 
time  of  the  service  of  the  writ,  was  sufficient,  without  shew- 
ing that  he  was  in  the  principality  at  the  time  of  the  service. 
Suppose  a  party  lives  on  the  borders,  and  comes  occasionally 
into  an  English  county,  the  party,  though  served  whilst  in 
the  English  county,  w*ould  be  resident  in  Wales  within  the 
meaning  of  the  statute.  [Lord  Tenterden,  C.  J.  The  words 
of  the  act  are,  "  and  it  shall  be  so  testified."]  Where  the 
certificate  merely  governs  the  costs,  it  is  different;  but  here 
the  certificate  governs  the  nonsuit. 

Lord  Tenterden,  C.  J. — The  Court  cannot  be  called 
upon  to  revise  the  decision  of  the  Judge  who  tried  the 
cause,  in  the  exercise  of  the  discretion  vested  in  him  by  the 
statute,  which  only  applies  to  cases  where  the  Judge  thinks 
that  it  was  proper  that  the  cause  should  be  tried  in  Wales. 

Rule  refused. 


Biggs  and  others.  Assignees  of  Collier,  a  Bankrupt,  x\ 

Fellows. 

In  contempla-  ACTION  for  money  had  and  received  by  defendant  and 

tion  of  a  disso-  one  Tatlock,  deceased,  to  the  use  of  plaintiffs,  as  assignees. 
luUon  of  part-  .  .    , 

nership  be-       -At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at 

tween  A,  and    Guildhall  after  last  Michaelmas  term  (a\  the  following  facts 
B.y  a  warrant  ^  -"  ^     ^ 

of  attorney  is    appeared.     In  August,   1821,  Fellotos  and  Tatlock,  being 
5!^^o  secure'a  '^^^^^''^  ^^  *  dishonoured  acceptance  of  Collier's,  Tallock, 

debt  owing       the  managing  partner,  by  whom  the  partnership  concerns 
from  C.  to  A. 

fore  the  oart-        ^^^  Counsel  for  the  plaintiffs,  Sir  J.  Scarlett  and  K.  F.  Richards;  for 
nership  is  ac-    ^he  defendant,  Denman  and  E,  H.  Alderton, 
tually  dissolv- 
ed, C.  commits  an  act  of  bankruptcy.     A  sum  paid  by  C.  to  j4.  after  the  dissolution  of 
partnership,  on  account  of  the  debt,  and  a  further  sum  levied  under  an  eiecution  against 
C.  s  goods,  are  money  received  by  both  A,  and  B.  to  the  use  of  the  assignees  of  C. 
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were  about  to  be  wound  up,  obtained  from  Collier  a 
warrant  of  attorney  to  confess  a  judgment  to  Tatlock,  to 
secure  payment  of  the  amount  of  the  acceptance  by  instal- 
ments. In  October,  1821,  Collier  committed  a  secret  act 
of  bankruptcy.  Tatlock,  however,  knew  Collier  to  be  in- 
solvent, and  demanded  further  security;  in  consequence  of 
which,  in  November,  1821,  Collier  sent  goods  to  the  ware- 
house of  Fellows  and  Tatlock,  where  they  remained  until 
Fellows  and  Tatlock  dissolved  partnership,  January  1,  1822. 
In  March,  1822,  Tatlock  received  from  Collier  110/.  on 
account,  and  in  Michaelmas  term,  1822,  obtained  44/. 
under  vl  fieri  facias,  Tatlock  alone  indemnifying  the  sheriff. 
The  commission  issued  in  January,  1823.  Tatlock  died  in 
November,  1823.  It  was  contended  on  the  behalf  of  the 
defendant,  that  the  1 10/.  having  been  paid,  and  the  44/.  hav- 
ing been  levied  under  a  warrant  of  attorney  and  judgment,  in 
which  Tatlock  only  was  named,  those  sums  must  be  con- 
sidered as  received  by  Tatlock,  and  that  no  liability  sur- 
vived  to  the  defendant.  The  learned  Judge  ruled  that  the 
plaintiffs  were  entitled  to  recover  these  two  sums,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit.  In  the 
following  term  Denman  obtained  a  rule  nisi,  according  to 
the  liberty  reserved. 
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Sir  J.  Scarlett  and  R,  V.  Richards  now  shewed  cause. 
Payment  to  the  party  who  was  to  wind  up  the  partnership 
concerns,  was  payment  to  both.  If,  therefore,  the  pay- 
ments were  wrongfully  made  to  him,  the  remedy  would  be 
against  the  survivor.  The  question  is,  whether  the  taking 
of  a  warrant  of  attorney  makes  any  difference.  It  is  com- 
mon, in  case  of  bankers,  to  take  securities  in  this  form. 
The  warrant  of  attorney  was  received  on  account  of  Tatlock 
and  Fellows,  though  made  to  Tatlock  alone ;  there  being  a 
joint  transaction  commenced  before  the  dissolution  of  the 
partnership,  the  effect  of  the  partnership  continued  after 
the  dissolution,  Bedford  v.  Deakin  (a).     It  was  a  question 

(a)  «  B.  &  A.  210;  2  Stork.  N.  P.  C.  178. 
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of  fact  on  what  account  the  payments  were  made.  There 
was  no  evidence  that  Tatlock  and  Fellows  had  ever  settled 
accounts  together,  or  given  releases. 

Denman  and  Alderson,  control.  There  was  no  evidence 
of  any  liability  of  the  surviving  partner.  Both  sums  were 
received  by  Tatlock  alone  after  the  dissolution  of  the  part- 
nership, and  he  alone  indemnified  the  sheriff.  In  Kilgour 
\,Finlayson{a\  where,  upon  the  dissolution  of  a  partnership 
between  A.  B,  and  C,  A.  was  authorized  to  receive  and  pay 
the  debts,  it  was  held  that  B.  and  C.  were  not  bound  by  a 
bill  subsequently  drawn  and  indorsed  by  ^.  in  the  partner- 
ship firm,  although  the  proceeds  were  applied  in  satisfac- 
tion of  a  partnership  debt.  In  Pender  v.  Wilks  (6),  it  was 
held  that  the  delivery  of  goods  without  payment  of  freight 
would  not  raise  an  implied  assumpsit  against  three  persons 
for  whose  use  the  cargo  had  been  purchased,  but  who  bad 
assigned  their  effects  to  a  trustee  for  the  benefit  of  creditors. 
It  does  not  appear  that  the  defendant  authorized  or  recog- 
nized the  acts  of  Tatlock,  or  was  in  any  way  benefited  by 
them. 


Lord  Tenterden,  C.J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  It  appeared  at  the  trial,  that 
Collier  being  indebted  to  Tatlock  and  Fellows  in  321/.  upon 
a  bill,  application  was  made  to  Collier  for  payment.  The 
attorney  informed  Tatlock  that  the  partnership  was  about  to 
be  dissolved,  or  that  a  dissolution  was  in  contemplation. 
Tatlock  told  Collier,  that  if  he  would  give  a  warrant  of 
attorney,  he  might  have  time.  A  warrant  of  attorney  was 
accordingly  given  in  August,  1821.  The  dissolution  of 
partnership  did  not  take  place  until  December.  If  the 
action  had  been   brought  immediately  after  the  warrant  of 


(a)  1  H.Bla.  155.  And  in  Abel 
V.  Sutton f  3  Esp.  108,  112,  Lord 
Kenyan  seems  to  have  been  of  opi- 
nion that  B.  and  C.  would  not  have 
been    bound  by  an   indorsement 


made  whilst  the  partnership  sub- 
sisted, if  the  security  had  not  been 
negotiated  until  after  the  dissolu- 
tion. 
(6)  5  Taunt.  C12;  1  Marsh.  24a 
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attorney  had  been  given,  undoubtedly  both  might  have  sued. 
The  judgment  alone  would  not  effect  any  alteration  in  the 
right  to  receive  the  money  as  between  themselves.  The 
money,  therefore,  though  paid  in  pursuance  of  the  warrant 
of  attorney,  or,  if  you  please,  of  the  judgment,  is  received 
as  a  payment  to  both. 
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Bayley,  J. — If  the  money,  though  paid  into  the  hand 
of  Tatlock,  was  received  by  him  in  the  character  of  partner. 
Fellows  would  of  course  be  liable.  Then  it  was  incumbent 
on  Fellows  to  shew  that  there  existed  that  between  him  and 
Tallock  which  made  the  money,  when  received,  Tailocb^s. 
Nothing  was  proved  for  the  purpose  of  raising  that  infer- 
ence, except  the  warrant  of  attorney  to  confess  a  judgment 
to  Tatlock  only.  But  that  does  not  prove  that  the  money 
secured  by  the  warrant  of  attorney  was  to  be  the  separate 
money  of  Tatlock.  Tatlock  receiving  a  warrant  of  attorney 
to  secure  a  debt  due  to  Tatlock  and  to  Fellows  must  prima 
facie  be  taken  to  have  received  it  for  the  partnership,  and 
he  would  have  been  liable  to  account  with  Fellows  in  respect 
of  the  proceeds.  If,  upon  the  dissolution  of  partnership, 
the  bargain  had  been  that  Tatlock  should  keep  the  money 
on  his  own  account.  Fellows  might  have  proved  that  by  way 
of  defence.  In  the  absence  of  such  evidence  it  was  rightly 
considered  that  the  two  sums  were  money  received  to  the 
use  of  Tatlock  and  Fellows, 


HoLROYD,  J. — Unless  the  money  was  paid  upon  a 
separate  debt  due  to  Tatlock,  it  would  be  joint  property, 
though  paid  into  the  hands  of  Tatlock*  One  partner  may 
take  a  security  for  both  in  his  own  name,  and  he  will  be  a 
trustee. 


LiTTLEDALE,  J.  concurred. 


(a)  And  see  David  v.  Etlice,  7 
D.  &  R.  690;  5  B.  &  C.  196; 
Booth  V.  J,  Quin,  7  Price,  193 ; 


Rule  discharged  {a). 

Wills  V.  Ross,  7  Taunt.  403;  Lodge 
V.  Dicas,  S  B,kA.  611. 

A  similar  rule  pending  in  an. 
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action  of  trover  between  the  same 
parties,  for  the  value  of  the  goods 
delivered  by  Collier  to  Tat  lock  in 
November,  being  after  the  act  of 
bankruptcy,  and  before  the  disso- 
hition  of  partnership,  was  dis« 
charged,  without  calling  upon  the 


counsel  for  the  plaintiff,  the  deli- 
very of  the  goods  being  originally 
to  the  two  partners,  and  the  cus- 
tody and  the  interest  continuing 
unchanged  down  to  the  time  of 
the  final  conversion  by  sale. 


Upon  the  trial 
of  an  indict- 
ment for  dis- 
obeying an 
order  of  jus- 
tices, the  reci- 
tal upon  the 
face  of  the 
order,  of  the 
facts  giving  the 
magistrates 
jurisdiction,  is 
not  evidence 
of  the  exist- 
ence of  such 
facts. 

Nor  is  the 
setting  out  of 
the  order  in 
hacverhtty  in 
the  indict- 
ment, a  sufii- 
cient  allega- 
tion of  the 
truth  of  the 
facts  recited 
therein. 


The  King  (on  the  Prosecution  of  John  Spurging)  v. 

GiLK£S  and  others. 

XHE  indictment  stated,  that  on  the  31st  day  of  March^  in 
the  8th  year  of  the  reign  of  our  lord  the  now  king,  at  the 
Police  Office,  Worship  Street,  in  the  parish  of  St.  Leonard, 
Shoreditch,  in  the  county  of  Middlesex,  William  Bennett 
and  Samuel  Twyford,  Esqiiires,  two  of  the  justices  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king,  in  and  for  the  county  aforesaid,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  misde- 
meanours committed  in  the  same  county,  did,  in  due  form 
of  law,  make  an  order,  under  their  hands  and  seals,  which 
order  is  as  follows: — 

"  Middlesex  to  wit: — To  William  Gilkes,  Sylvanus 
Ward,  Robert  Carpenter^  George  Bowden,  James  Hub- 
bard, and  James  M'Kean,  stewards  of  a  friendly  society, 
called  the  Alfred  Union  Benefit  Society,  held  at  the  sign 
of  the  Angel  and  Crown,  the  corner  of  Crispin  Street, 
in  the  parish  of  Christ  Church,  in  the  county  of  Mid- 
dlesex, and  to  each  of  them,  and  to  all  and  every  other 
member  and  members  of  the  said  society ;  whereas  George 
Spurging,  of  the  parish  of  Christ  Church  aforesaid,  in  the 
county  of  Middlesex,  on  the  IQth  day  of  March  instant,  at 
the  police  office  in  Worship  Street,  Shoreditch,  in  the 
said  county  of  Middlesex,  came  before  us,  W,  Bennett  and 
S.  Twyford,  two  of  the  justices  of  our  said  lord  the  king, 
aforesaid,  assigned  to  keep  the  peace  of  our  said  lord  the  king, 
in  and  for  the  county  of  Middlesex,  and  also  to  hear  and 


The  King 

V. 
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determine  divers  felonies,  trespasses,  and  other  misdemea-        1828. 
nours,  in  the  said  county  committed,  near  unto  the  place 
where  the  said  society  is  now  established,  and  made  com- 
plaint upon  oath,  that  he,  the  said   G.  Spurging,  having       Gilkes. 
been  duly  admitted  a  member  of  the  said  society,  esta- 
blished pursuant  to  the  statutes  in  that  case  made  and  pro- 
vided, thought  himself  aggrieved  by  a  certain  act  done  by 
the  said  society  in  being  excluded  from  the  benefit  of  the  said 
society,  contrary  to  the  rules,  orders,  and  regulations  of  the 
said  society;  and  it  appearing  to  us,  the  said  justices,  that 
the  said  rules,  orders,  and  regulations  had  been  allowed 
and  confirmed  by  the  justices  of  the  peace  for  the  county 
of  Middlesex,  assembled  at  the  general  quarter  sessions  of 
the  peace  holden  in  and  for  the  said  county  of  Middlesex, 
according  to  the  directions  of  the  said  statutes,  we,  the  said 
justices,  did  duly  issue  our  summons  to  the  stewards  of  the 
said  society,  they  being  the  principal  officers  of  the  said 
society,  to  appear  before  us  the  said  justices,  and  answer 
the  complaint  so  made  by  him  the  said  G.  Sparging,  as 
aforesaid;  and  thereupon,  in  pursuance  of  such  summons, 
the  said  S,  Ward  one  of  the  said  stewards,  and  R.  Cole  the 
president,  with  other  members  of  the  said  society,  do  ap- 
pear before  us  this  2 1st  day  of  March,  in  the  year  of  our 
Lord  1827,  at  the  police  office  in  Worship  Street,  Shore- 
ditch,  in  the  county  of  Middlesex;  and  we  the  said  jus- 
tices, in  the  presence  of  the  said   S,   Ward  one  of  the 
stewards,  R.  Cole  the  president,  and  others,  members  of 
the  said  society,  proceed  peremptorily  to  hear  and  deter- 
mine in  a  summary  way  the  matter  of  such  complaint,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  rules,  orders, 
and  regulations,  and  after  hearing  the  allegations  of  the 
said  G.  Sparging  upon  oath,  and  the  allegations  of  the  said 
5.  Ward,  R.  Cole  the  president,  and  others,  members  of 
the  said  society,  touching  the  premises,  and  duly  considering 
such  allegations,  we  the  said  justices  do  hereby  adjudge, 
and  make  order,  that  the  said  S.  Ward  one  of  the  stewards, 
R.  Cole  the  president,  and  others,  members  of  the  said 


The  King 

V. 
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society,  do  immediately^  on  sight  hereof,  restore  and  re- 
admit the  said  G.  Spurgitig  to  be  a  member  of  the  said 
society.  Given  under  our  hands  and  seals,  at  the  police 
GiLKESv  office  in  Worship  Street,  Shoreditch,  in  the  county  of  Mid- 
dlesex, this  21st  day  of  March^  1827. 

William  Bennett,  (l.s.)- 
Samuel  Twyford,  (l.  s.). 

"  Of  which  order  the  said  W.  Gilkes,  S.  Ward,  JR.  Car- 
penter, G.  Bowden,  J.  Hubbard,  and  J,  M'Kean  afterwards, 
to  wit,  on  &c.,  at  &c.,  had  due  notice.  Nevertheless  the 
said  W.  Gilkes,  late  of  8cc.,  labourer;  6\  Ward,  late  of  Sec. 
labourer;  /?.  Carpenter,  late  of  &c.,  labourer;  G.  Bowden, 
late  of  &c.,  labourer ;  J.Hubbard,  late  of  Scc^  labourer;  and 
J.  M'Kean,  late  of  &c.,  labourer ;  afterwards,  to  wit,  on 
See,  at  &c,  unlawfully  and  contemptuously  did  neglect  and 
refuse,  and  still  do  neglect  and  refuse,  to  restore  and  re- 
admit the  said  G.  Spurging  to  be  a  member  of  the  said 
society,  as  by  the  said  order  the  said  W,  Gilkes,  S.  Ward, 
R.  Carpenter,  J.  Hubbard,  G.  Bowden,  aud  J.  M^Kean 
were  required  to  do ;  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity.'' 

The  indictment  also  contained  counts  in  which  the  order 
for  the  readmission  of  G.  Spurging  was  stated  by  way  of 
recital  instead  of  being  set  out  in  h(cc  verba  as  was  done 
in  the  first  count;  but  there  was  no  count  in  the  indictment 
containing  a  positive  allegation  that  the  rules  of  the  society 
had  been  inrolled.  At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  sittings  at  Westminster  after  last  Michaelmas  term  (a), 
the  order  of  justices  was  given  in  evidence  by  the  prosecu- 
tor, who  relied  upon  the  recital  in  that  order  as  proof  that  the 
rules  and  regulations  of  the  society  had  been  duly  inrolled 
at  the  sessions.     On  the  part  of  the  defendants  it  was  con- 

(fl)  Counsel  for  the  prosecution,  Sir  James  Scarlett  and  D.  Pollock; 
for  the  defendants,  Header  and  Adolphui. 
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tended,  that  it  was  incumbent  on  the  prosecutor  to  prove 
that  the  rules  and  regulations  had  been  in  fact  inrolled, 
without  which  inrolment  the  magistrates  had  no  power  to 
make  the  order  set  out  in  the  indictment.  Lord  Tenterden, 
C.  J.  directed  the  jury  to  find  the  defendants  guilty,  re- 
serving liberty  for  the  defendants  to  move  to  enter  a  verdict 
of  acquittal. 

In  Hilary  term  last,  Adolphus  obtained  a  rule  to  shew 
cause  why  a  verdict  of  acquittal  should  not  be  entered, 
or  why  the  judgment  should  not  be  arrested. 

Sir  J.  Scarlett  and  D.  Pollock  shewed  cause.  The 
order  being  good  upon  the  face  of  it,  it  lay  upon  the  de- 
fendants to  shew  that  the  provisions  of  the  statute  had  not 
been  complied  with.  The  distinction  is  between  orders 
and  convictions.  Upon  convictions,  the  facts  necessary 
to  support  it  must  appear.  Upon  orders,  all  necessary 
facts  must  be  presumed,  unless  the  contrary  be  made  ap- 
pear. The  onus  was  cast  upon  the  defendants.  The  King 
V.  Clayton  (a).  [Lord  Tenterden,  C.  J.  That  was  an  ap- 
plication to  quash  an  order.  It  is  one  question,  whether 
you  can  set  aside  an  order,  and  another,  whether  you  can 
enforce  it.]  No  caie  has  been  cited  where  upon  an  indict- 
ment for  disobeying  an  order,  it  has  been  held  necessary  to 
shew  all  the  facts  upon  which  the  order  proceeded. 

Reader  and  Adolphus,  control.  It  is  necessary  to  shew 
that  the  justices  had  jurisdiction.  By  33  Geo.  3,  c.  54,  s.  2, 
no  friendly  society  shall  be  within  the  meaning  of  that  act 
''until  good  and  competent  rules,  orders,  and  regulations  for 
the  government  of  the  same  shall  have  been  confirmed  by 
the  justices,  and  filed  according  to  the  directions  of  that 
act."  [Lord  Tenterden,  C.  J.  The  association  would  be 
nothing  without  the  inrolment.]  It  is  supposed  that  this 
is  supplied  by  the  recital  in  the  order,  but  it  was  the  recital 
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1828.  <>f  A  f^^^  vi'hich  was  necessary  to  give  the  magistrates  juris- 
diction (a).  The  inrolment  is  the  substratum  of  the  whole 
proceeding,  and  this  proceeding  is  final  and  conclusive,  ad- 
GiLKES.  mitting  of  no  appeal  to  the  quarter  sessions.  The  prose- 
cutor, therefore,  ought  to  be  held  to  strict  proof.  [Lord 
Tenterden,  C.  J.  You  admit  the  order  to  be  good,  so  that 
it  could  not  be  quashed  on  a  certiorari.  Bayley^  J.  Dis- 
obeying the  order  is  no  offence,  unless  there  were  Jurisdic- 
tion.] 

Lord  Tenterden,  C.  J, — There  is  one  very  general 
rule,  though  not  a  universal  one,  that  a  party  cannot  be 
convicted  of  an  offence,  unless  that  offence  be  charged  in 
the  indictment,  and  established  by  legal  proof.  Here  it 
was  necessary  to  shew  that  the  magistrates  had  authority 
to  make  the  order,  which  they  had  not,  unless  the  rules  of 
the  society  were  inrolled ;  but  the  indictment  contains  no 
allegation  of  such  inrolment.  Nor  was  there  any  legal  evi- 
dence of  the  inrolment;  for  the  recital  of  it  in  the  order  of 
justices  was  not  legal  evidence  of  the  fact  as  against  the 
defendants.     The  rule  will  be  to  arrest  the  judgment. 

Bayley,  J. — The  prosecutor  has  proved  every  thing 
which  was  alleged  in  the  indictment,  but  the  indictment 
did  not  allege  enough. 

The  other  Judges  concurred. 

Rule  absolute  for  arresting  the  judgment, 
(fl)  See  Rex  v.  All  Saints,  1  M.  &  R.  663,  608 ;  S.  C.  7  B.  &  C.  785. 
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The  President,  Directors,  and  Company  of  the  Bank  of  ^-^n*^^ 
the  State  of  South  Carolina,  in  the  United  States 
of  America,  t7.  John  Ashton  Case,  John  Jackson, 
and  William  Brown,  Assignees  of  the  Estate  and 
Effects  of  Thomas  Crowoer  and  Henry  Thomas 
Perfect,  Bankrupts. 

This  was  an  issue  directed  by  the  Vice-Chancellor,  to  try  -4.,B.,and  C, 

c&mcQ  OD 

whether  Thomas  Crowder  and  Henry  Thomas  Perfect,  the  business  in 
bankrupts,  and  James  Butler  Clough,  w«re,  on  the  13th  partnership 

,     ,  as  i&ciors, 

August,  1825,  the  date  of  the  commission  of  bankrupt  ^.  and  B.  in 

against  Crowder  and  Perfect,  indebted  to  the  plaintiffs  in  Jeff  of  i" 

any  and  what  sum  of  money.     The  issue  stated  a  promise  by  C,  and  Co., 

the  defendants  to  pay  the  plaintiffs  one  shilling  for  every  ^^^  j„'  ^y^^ 

pound  of  the  debt  which  might  be  due  to  the  plaintiffs,  and  °a™e  of  C. 

1  I         1       1  mi  •    I  1    /.        ^^h'    Chad 

averred   15,000/.  to  be  due.      Ihe  cause  was  tried  before  written  in- 

HuUock,  B.,  at  the  assizes  for  the  county  of  Lancaster,  stnictionsfrom 

'  ...  "**  partners, 

when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  stating,  <<  it  is 

opinion  of  this  Court  upon  the  following  case.  that^ournames 

On  the  3d  November,^  1815,  Clough  entered  into  articles  are  not  to  ap- 
of  co-partnership  with  Crowder  w[iA  Perfect,  the  bankrupts,  bills  or  notes 

whereby  they  agreed  to  carry  on  the  trade  or  business  of  con-  for  the  accom- 

.         ^  modation  of 

signees  or  factors  for  persons  trading  from  the  United  States  others,  and 

of  America  to  England,  and  such  other  branches  of  business  ^J^^  ^^®y 

°         '  ^  ^  shonld  appear 

as  they  should  mutually  agree  upon,  in  co-partnership,  for  as  little  as  pos- 
the  term  of  four  years  from  the  1st  January  then  next;  and  at aU ^anS^Een 
by  a  clause  in  the  articles  it  was  declared  that  the  firm  of  the  <>?^y  as- regards 
partnership  should  be  "  Crowder,  Clough,  and  Co."    It  was  tions  with  the 
also  stipulated  by  the  articles  that  Perfect  should  forthwith  ^^^^^  *^?**' 
proceed  to  America  to  advance  the  business  of  the  concern  tained  a  con- 
as  consignees  or  factors,  and  in  such  other  manner  as  might  jf^^America! 
best  answer  the  purposes  of  the  partnership ;  that  no  one  indorsed  bills 
of  the  partners  should  carry  on  or  be  concerned  in  the  busi-  ^^^^^  for  him 
ness  on  his  own  separate  account,  nor  carry  on  any  trade  in  ^  provide  for 

which  B,  drew 
other  bills  on  A.,  C,  and  Co.  in  England,  which  were  to  be  paid  out  of  the  proceeds  of 
the  consignment.  Before  the  latter  bills  were  presented  for  acceptance,  A,  and  B.  he- 
came  bankrupts: — Held,  that  the  indorsement  of  the  first  bills  by  C,  was  the  indorse- 
ment of  the  nrm,  and  that  all  the  partners  were  liable  as  indorsers  of  those  bills. 
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1828.  partnership  with  any  other  person  during  the  said  term,  nor 
carry  on  any  trade  or  business  on  his  own  account,  distinct 
from  the  said  partnership,  nor  carry  on  any  in  the  name  or 
firm  of  the  said  partnership,  or  on  account  thereof,  without 
the  consent  in  writing  of  each  of  the  parties.  That  proper 
books  of  account  should  be  kept  in  England  and  in  America 
while  Perfect  was  resident  there,  in  which  respectively 
should  be  fairly  entered  and  kept  the  accounts,  dealings, 
and  concerns  relative  to  the  aforesaid  partnership  transac- 
tions. Perfect  went  accordingly,  and  transacted  business  in 
America  for  the  partnership,  but  it  was  all  done  in  his  name. 
He  returned  in  1819,  and  by  an  agreement  bearing  date 
9th  October,  1819^  the  partnership  was  extended  two  years 
upon  the  former  terms,  except  in  some  particulars  not  affect- 
ing the  present  question ;  and  the  parties  agreed  that  they 
would  continue  to  carry  on  the  business  for  that  time,  and 
such  other  branches  of  business  as  they  should  from  time 
to  time  mutually  agree  upon ;  and  it  was  agreed  that  Per^ 
feet  should  have  a  yearly  allowance  of  600/.  for  such  time 
as  he  should  stay  in  America  on  the  partnership  account. 
Perfect  again  proceeded  to  America,  where  he  continued 
two  years,  transacting  the  partnership  business  in  his  own 
name.  On  his  return  in  1821,  it  was  agreed  that  the  term 
of  the  co-partnership  should  be  again  extended  two  years, 
and  that  the  parties  should  continue  to  carry  on  the  business, 
and  such  other  branches  of  business  as  they  should  mutually 
agree  upon  for  that  term ;  and  that  Clough  should  succeed 
Perfect ;  and  a  supplementary  agreement  was  entered  into, 
bearing  date  27th  October,  1821,  upon  the  like  terms  as 
the  former  articles,  except  as  thereby  altered  in  some  mat- 
ters not  affecting  the  present  question.  And  it  was  agreed 
.  that  Clough  should  proceed  to  America,  and  use  his  best 
endeavours  for  the  general  benefit  of  the  concern,  and  should 
have  a  yearly  allowance  of  500/.  for  such  time  as  he  should 
remain  in  America  on  the  partnership  account.  Previously 
to  Cl<mgh*s  departure  written  instructions  were  given  him 
for  his  conduct  in  America.  They  bore  date  29th  October, 


TRINITY  TERM,  IX  GEO.  IV.  461 

1821,  and  were  signed  by  Crotoder  and  Perfect,  and  they  18«8. 
were  approved  of  as  a  guide  for  the  future  conducting  of 
business.  In  the  instructions  were  the  following  para" 
graphs: — '^  No  shipments  to  be  made  solely  on  our  account, 
but  the  above  price  to  regulate  shipments  in  conjunction 
with  other  parties,  when  they  require  us  to  participate  in 
the  risk  to  induce  them  to  make  a  consignment.  It  is  to  be 
hoped,  however,  that  there  will  be  no  necessity  to  extend 
this  sort  of  business,  and  that  it  will  be  as  much  avoided  as 
possible.  Our  main  object  is  consignments,  either  of  ships 
or  produce ;  and  with  a  view  to  secure  such,  should  we  be 
induced  to  risk  a  share  of  shipments,  (if  such  can  be  had 
without,  we  should  prefer  it,)  we  should  not  wish  a  larger 
sum  than  5000/.  to  be  risked,  even  in  the  smallest  degree, 
at  any  one  time,  in  such  participations;  and  the  result  of 
these  shipments  ought  to  be  known,  or  safely  calculated 
on,  by  advices  from  home,  before  any  new  arrangements 
are  formed.  It  is  understood  that  our  names  are  not  to 
appear  on  either  bills  or  notes  for  the  accommodation  of 
others;  and  that  they  should  appear  as  little  as  possible  on 
paper  at  all,  and  then  only  as  regards  direct  transactions 
with  the  house  here."  The  business  of  Crowder,  Perfect, 
and  Clough,  was  that  of  factors  or  commission  merchants 
for  principals  trading  between  England  and  America.  Their 
business  in  this  country  consisted  principally  in  the  purchase 
and  sale  of  goods,  and  the  collection  of  freights  for  princi- 
pals in  America  on  commission.  Their  business  in  America 
consisted  in  the  purchase  and  sale  of  goods,  and  in  the  col- 
lection of  freights  for  their  principals  in  England,  on  com- 
mission, and  occasionally  in  the  purchase  of  cotton,  jointly 
with  others,  to  secure  a  consignment;  and  sometimes  Clough 
purchased  cotton  on  speculation,  notwithstanding  the  clause 
in  the  instructions,  ''  that  no  shipments  were  to  be  made 
solely  on  their  account;"  and  in  the  course  of  this  business 
Clough  occasionally  purchased  and  sold  bills  of  exchange. 
In  England  the  business  of  the  house  was  carried  on  in  the 
name  of  Crowder,  Clough  and  Co. ;  in  America  all  the  part- 
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1828.  nership  business  was  transacted  in  the  name  of  Clough  alone. 
The  bankrupts  in  England,  and  Clough  in  America,  pro- 
cured consignments  for  their  joint  benefit  on  commission  r 
the  bankrupts  as  to  consignments  to  America  for  sale  bj 
Clough,  and  Clough  as  to  consignments  to  England  for  sale 
by  the  bankrupts;  Clough  using  his  own  name  only  in  these, 
as  well  as  all  other  transactions  in  America.  In  order  to 
obtain  consignments  from  America,  the  bankrupts  and 
Clough  made  advances,  or  granted  drafts  or  bills  of  ex- 
change, or  indorsements  thereof,  to  their  principals  in 
America,  upon  the  security  of  such  principals'  goods  con- 
signed to  the  bankrupts  and  C/ougA  for  sale  in  England; 
and  the  business  relating  thereto  was  conducted  as  follows: 
— first,  in  some  cases,  bills  of  exchange  were  drawn  in  the 
name  of  Clough  upon  Crowder,  Clough  and  Co.,  in  favour  of 
their  principals,  and  were  delivered  to  such  principals;  se- 
condly, in  many  other  cases,  bills  of  exchange  were  drawn  by 
the  principals  upon  Crowder,  Clough  and  Co.,  and  indorsed  in 
the  name  of  Clough,  and  delivered  to  the  principals  with  such 
indorsements;  thirdly,  in  other  cases,  bills  of  exchange  were 
drawn  by  Clough,  in  his  own  name,  upon  Crowder,  Clough 
and  Co.,  and  indorsed  by  him,  and  sold,  and  the  proceeds 
advanced  to  the  consignors :  fourthly,  in  other  cases,  Clough 
used  to  raise  money  for  advances  to  consignors  by  drawing 
upon  American  houses  in  New  York,  or  by  the  consignors 
drawing  on  them,  and  Clough  provided  for  these  bills  by 
sending  to  the  American  houses  bills  on  England  to  be  dis- 
counted there;  bills  on  England  not  being  always  negoti- 
able at  Charlestown.  Consignments  of  cotton  were  pro- 
cured by  Clough  by  means  of  these  transactions  to  the 
English  house  for  sale,  on  account  of  the  consignors,  to  a 
very  large  amount.  Clough  also  bought  and  sold  bills  of 
exchange  in  his  own  name  on  speculation,  the  profit  and 
loss  whereof  was  carried  to  the  partnership  account.  Clough 
also  purchased  and  sold  goods  in  America  in  his  own  name, 
for  English  principals,  to  a  large  amount.  The  profits  made 
by  the  partnership  in  America,  in  commission  and  exchange 
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speculations,  in  the  name  of  Clough,  were  very  considerable, 
amounting  in  1822  to  1,377/.,  in  1823  to  2,700/.,  in  1824  cTrolina 
to  5000/.,  but  in  1825  there  was  a  loss.  Proper  part-  Bank 
nership  books  were  kept:  the  bankrupts  entering  in  Case. 
their  books  all  the  dealings  and  transactions  in  this  coun- 
try, and  Clough  entering  in  his  books  all  the  dealings 
and  transactions  in  America.  At  the  end  of  each  year 
the  annual  balance  of  profit  and  loss  in  England  and 
in  America  was  divided  between  the  partners.  Clough, 
during  the  whole  time  that  he  was  in  America,  namely, 
from  1821  to  the  bankruptcy,  never  traded  or  drew, 
indorsed,  accepted,  or  negotiated  any  bills  of  exchange,  or 
carried  on  any  business,  on  his  own  account.  But  he  en- 
tered  into  a  joint  speculation,  intending  it  to  be  on  the  part- 
nership account,  with  two  persons,  J.  T.  Weyman  and  M. 
Lazarus,  in  his  own  name,  to  the  extent  of  100,000/.  and 
upwards,  notwithstanding  the  clause  in  the  instructions, 
"  we  should  not  wish  a  larger  sum  than  5,000/.  to  be  risked, 
even  in  the  smallest  degree,  at  any  one  time  in  such  partici- 
pations." This  transaction  was  afterwards  adopted  by  the 
bankrupts.  He  had  no  individual  business  whatever,  and 
the  name  of  Clough  was  never  used  by  him  in  trade,  or  in 
drawing,  indorsing,  accepting,  or  negotiating  bills  of  ex- 
change, except  for  the  benefit  and  on  account  of  the  part- 
nership; and  all  the  partnership  business  in  America  was 
carried  on  in  that  name  and  no  other,  save  when  the  con- 
signors of  goods  drew  bills  of  exchange  on  England  on  ac- 
count of  their  consignments;  in  which  cases  they  always 
drew  on  Crowder,  Clough  and  Co.  Clough  was  restricted 
by  the  partnership  articles  from  transacting  any  business 
there  in  any  manner  whatever,  except  on  the  partnership 
account.  Clough,  who  was  the  only  witness  examined  on 
either  side  at  the  trial,  swore  that  there  was  no  specific 
agreement  between  him  and  his  partners  that  there  should 
be  a  house  under  the  name  of  Clough  in  America;  that  he 
was  sent  out  to  form  a  branch  of  the  house  in  America; 
that  he  had  instructions  not  to  use  their  name;  that  he  had 
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no  doubt  that  they  intended  he  should  form  a  branch  of  the 
house,  and  that  the  branch  was  carried  on  in  America  in 
the  name  of  Clough,  with  the  sanction  of  all  the  three  part- 
ners, although  there  was  no  specific  agreement  that  it 
should  be  so  carried  on.  Clough  obtained  from  Weyman 
of  Charlestown  consignments  of  a  large  quantity  of  cotton 
to  the  house  of  Crowder,  Clough  and  Co.  for  sale  on  Wey- 
man*8  account,  and  it  was  agreed  between  Wet/man  and 
Clough,  that  Weyman  should  draw  bills  upon  Coffin  and 
Weyman,  of  New  York,  merchants,  payable  to  Clough,  and 
that  Clough  should  indorse  them;  it  being  understood  be- 
tw*een  them  that  the  Carolina  Bank  would  discount  such  bills, 
in  order  to  make  advances  to  Weyman  on  the  credit  of  the 
consignments.  Four  bills  were  accordingly  drawn  by  Wey* 
man  on  Coffin  and  Weyman  for  40,000  dollars,  payable  to 
Clough,  or  order,  and  being  indorsed  by  Clough  were  dis- 
counted by  the  plaintiffs,  who  are  a  banking  corporation 
duly  constituted  by  the  laws  of  America.  It  was  further 
agreed  between  Clough  and  the  consignor  Weyman,  that 
the  latter  should  draw  other  bills  on  Crowder,  Clough  and 
Co.,  in  order  to  provide  Coffin  and  Weyman  with  cash  to  pay 
the  four  bills  on  them,  when  at  maturity,  which  latter  bills 
were  to  be  paid  by  Crowder,  Clough  and  Co.,  out  of  the 
proceeds  of  the  consignments  in  their  hands.  Bills  were 
accordingly  so  drawn  to  the  amount  of  5,000/.  These 
were  sold  by  Coffin  and  Weyman,  who  shortly  afterwards 
stopped  payment,  and  the  proceeds  of  the  bills  were  mis- 
applied. Crowder,  Clough  and  Co..  soon  afterwards  failing, 
the  bills  upon  them  were  not  paid.  All, the  consignments, 
however,  agreed  to  be  made  by  Weyman  to  the  house 
in  England,  were  made,  and  were  received  by  the  English 
house,  and  disposed  of  by  them.  Bills  on  England  are 
not,  in  general,  negotiable  in  Charlestown;  this  was  the 
cause  of  the  arrangement  for  drawing  bills  in  the  first  in- 
stance on  Coffin  and  Weyman.  The  bills  in  question  were 
duly  presented  to  Coffin  and  Weyman  at  maturity,  and  dis- 
'  honoured,  and  due  notice  given  to  Clough  in  America.    The 
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value  of  the  bills  in  question,  in  English  money,  is  8,333/.  1898. 
6$.  Bd,  These  particular  bills  were  not  entered  by  C/ovgh 
in  the  books  kept  by  him,  because  the  agreement  with  Wey^ 
man  was  that  bills  were  to  be  drawn  on  Crowder  Clough 
and  Co.  to  such  an  amount  as  precisely  to  raise  the  amount 
of  the  four  bills  on  Coffin  and  Weifland2LV\A  thereby  exactly  re- 
imburse their  payments,  and  as  the  bills  so  drawn  would  be 
paid  in  England  out  of  the  proceeds  of  the  consignments, 
no  profit  or  loss  could  arise  to  Clough  or  his  partners  from 
the  sale  of  these  bills  on  Coffin  andl^£ry/anc/in  America,  and, 
therefore,  no  entry  was  made  by  Clough  in  the  books  kept 
by  him.  Clough  had  no  separate  estate.  If  the  plaintiffs 
are  entitled  to  recover,  a  verdict  is  to  be  entered  for  4 1 6/. 
13s^  the  amount  of  the  debt  due  from  Crowder  Perfect 
and  Clough  being  8,333/.  65.  8c/.;  if  not,  a  nonsuit  is  to  be 
entered. 

Parke  for  the  plaintiffs.  Although  the  bills  in  question 
were  indorsed  in  the  name  of  Clough  alone,  it  is  clear  that 
they  were  indorsed  in  the  course  of  the  partnership  business 
of  Crowder  Clough  and  Co.,  and  for  partnership  purposes; 
therefore  the  only  question  in  the  case  will  be,  whether  the 
signature  of  Clough  must  be  taken  as  his  individual  signa- 
ture, making  him  individually  liable,  or  as  the  signature  of 
the  firm,  binding  all  the  partners.  The  case  expressly  finds 
that  all  the  business  of  the  firm  was  carried  on  in  the  .name 
of  Clough  only,  and  there  is  no  legal  objection  to  such  a 
course  of  proceeding.  Undoubtedly,  the  indorsement  of 
one  partner  does  not  make  the  firm  liable,  even  where  the 
money  is  applied  to  partnership  purposes,  if  the  indorse- 
ment cannot  be  considered  as  the  indorsement  of  the  firm; 
Emlj/  V.  Lye  (a)  and  Ex  parte  Emly  (6);  but,  on  the  other 
band,  a  firm  consisting  of  several  partners  may  carry  on  their 
business  in  the  name  of  an  individual  partner,  and  acts  done 
by  him  as  the  representative  of  the  firm  will  bind  the  whole 
firm.  Ex  parte  Bolitho{c).  The  short  question,  therefore, 
is,  whether  the  signature  of  Clough  to  these  bills  may  not 

(a)  15  East,  7.  (b)  1  Rose,  61,  (c)  Buck,  100. 
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1898.         be  considered  as  the  signature  of  Crowder  Chugh  and  Co. 
^•^^^'"^^       It  is  confidently  submitted  that  it  must  be  so  considered. 
Bank        f^^*  ^"  ^be  business  in  America  was  carried  on  in  the  name 
-,••  of  Clough  only,  with  the  knowledge  and  approbation  of  the 

partners  in  England,  and  the  transaction  in  question  was 
entered  into  on  account  and  for  the  benefit  of  the  partner- 
ship. In  Denton\.Rodie{a),  where  one  of  several  partners, 
with  the  privity  of  the  others,  drew  bills  in  his  own  name 
in  favour  of  persons  who  advanced  him  the  amount,  which 
he  applied  to  the  use  of  the  partnership,  it  was  held  that, 
although  the  partners  were  not  jointly  liable  on  the  bills, 
yet  they  might  be  jointly  sued  by  the  payees  for  money  lent: 
and  the  facts  in  that  case  were  not  so  strong  as  those  in  the 
present. 

Pattesoti,  contr^.  The  name  of  Clough  in  this  case  re^ 
presented  the  individual  only,  and  is  binding  upon  him  alone. 
The  transaction  was  a  discount  for  the  accommodation  of 
Wej/man,  and  was  not  entered  into  for  the  benefit  of  the 
partnership.  The  signature  of  Clough  as  the  indorser  of 
the  bills  cannot  be  considered  as  the  signature  of  the  firm, 
without  involving  Clough  in  a  direct  violation  of  the  in- 
structions furnished  to  him  upon  his  going  to  America,  be- 
cause they  state  expressly  that  "  it  is  understood  that  our 
names  are  not  to  appear  on  either  bills  or  notes  for  the  ac- 
commodation of  others,  and  that  they  should  appear  as 
little  as  possible  on  paper  at  all,  and  then  only  as  regards 
direct  transactions  with  the  house  here."  The  authority  of 
one  partner  to  bind  the  firm  must  depend  upon  the  powers 
given  him  by  the  articles  of  partnership,  and  cannot  be 
exercised  beyond  those  powers,  or  in  violation  of  them. 
Clough,  therefore,  had  no  authority  to  bind  his  partners  in 
this  transaction,  because  the  bills  were  for  the  accommoda- 
tion of  others,  and  did  not  regard  a  direct  transaction  with 
the  house  in  England.  The  effect  of  such  a  mode  of  deal- 
ing might  have  been  to  render  the  firm  of  Crowder  Clough 
and  Co.  liable  upon  two  sets  of  bills  in  respect  of  one  trans- 
action, first  upon  the  bills  now  in  question,  and  secondly 

(a)  3  Campb.  493. 
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upon  those  drawn  upon  Crowder  Clough  and  Co.>  which, 
but  for  their  failure,  they  would  have  accepted. 

The  case  was  argued  in  the  course  of  last  term,  when 
the  Court  took  time  for  consideration ;  judgment  was  now 
delivered  by 

Lord  Tenteroen,  C.  J.,  who  after  recapitulating  the 
facts  of  the  case,  thus  proceeded.  Upon  this  state  of  facts  it 
was  contended  that  the  partnership  of  Crowder  Clough  and 
Co.,  were  to  be  held  liable  as  indorsers  of  the  bills,  in  other 
words,  that  the  indorsement  of  Clough  was  to  be  considered 
as  the  indorsement  of  that  partnership,  of  which  he  was  a 
member,  and,  looking  at  all  the  circumstances  of  the  case, 
we  are  of  opinion  that  ClougKs  name  must  be  considered 
as  the  name  of  the  firm  for  the  purposes  of  business  in 
America.  That  being  so,  the  bankrupts  were  jointly  liable 
with  Clough  as  indorsers  of  the  bills,  and  a  verdict  must  be 
entered  for  the  plaintiffs  for  the  amount  agreed  upon  at  the 
trial.  Postea  to  the  plaintiffs. 


Charles  Bagster,  ex  parte. 

A  L  ATT  moved  for  a  mandamus  to  be  directed  to  com-  A  party  com- 
missioners under  a  commission  of  bankrupt  issued  against  ^^'^ering!^^ 
William  Bagster,  commanding  them  to  examine  Charles  tisfactorily  Uc- 
Bagster.     It  appeared  by  the  affidavits,  that  upon  an  ex-  gjoners  of 
amination  touching  the  bankrupt's  affairs,  Charles  Bagster  bankrupt,  may 
had  been  committed  (a)  for  not  answering  satisfactorily ;  corjmM  to  bring 

but  that  he  had  afterwards  informed  the  commissioners  that  *''™  before  the 

commissioners 

he  was  prepared  to  make  further  answers.  for  further  ex- 

amination, but 

Lord  TwTERDEN,  C.  J.— Why  is  the  estate  to  bear  the  JiJ^'^^J^Sje'I)^ 
expense  of  bringing  this  person  up?     He  was  committed  bringing  him 
in  consequence  of  his  own  default,  and  must  bear  the  estate  by  a 
expense  of  a  habeas  corpus  when  he  chuses  to  be  examined  mandamus. 
again.  Rule  refused* 

(a)  Ante,  vol.  i.  573. 
n  H  2 
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1848.  The  King  v.  The  Commissioners  of  Sewers  for  the 

Levels  of  Pagham,  &c.  in  the  County  of  Sussex. 

Persons  occa-  JjRODRICK  obtained  a  rule  nisi  for  a  mandamus  to 
afyofning  the    ^'*®  Commissioners  of  Sewers  for  the  levels  of  Pagham 

sea  may  erect  and  certain  other  places  in  the  county  of  Sussex,  to  issue  a 
such  defences  i       oi      -/y.     ..  o.  •  ^ 

as  are  neces-     precept  to  the  bherin  of  bussex  to  summon  a  jury,  to 

sary  for  the  inquire  what  hurt,  loss  or  disadvantas:e  had  been  sustained 
preservauon  *  °  ^ 

of  their  own  by  one  fVm»  Cozens  by  reason  of  certain  groynes  and  other 

diough^such  works,  erected  and  made  by  the  said  Commissioners,  and 

erections  may  of  assessing  the  compensation  to  be  paid  to  the  said  W,  C. 

cessaiy  for  ^^^  ^^^  same,  or  (a)  to  erect  and  make  such  other  works  as 

their  neirfi-  should  be  necessary  and  sufficient  to  prevent  further  injury 

the  like.  being  done  to  the  premises  of  the  said  W.  C.  by  reason  of 

So  Commis-  ^j^^  g^jj  groynes,  &c.     The  affidavits  on  which  this  rule 
sioners  of  i^     j        ' 

Sewers  for  the  was  obtained  stated  that  W.  C.  was  owner  of  lauds  on  the 
of^d^witbin  ^^^  shore,  abutting  towards  the  west,  on  the  levels  of  Pag- 
the  level.  ham :  that,  about  thirty  years  ago,  W.  C  erected  a  mill 
any  obligation  1^  yards  from  high  water  mark ;  about  which  time  the 

anse  to  erect    Commissioners  altered  the  groynes,  &c.  before  erected  to 

works  for  the  .  . 

protection  of     protect  the  levels  against  the  sea,  by  taking  away  several 

bo^rs^or  to  small  groynes,  and  erecting  one  large  groyne  at  the  eastern- 
indemnify  roost  point  of  the  lands  adjoining  /F.  C.'s  land ;  that  the 
loss.  ^^        effect  of  this  groyne  m  as  to  cause  the  sea  to  flow  with 

increased  force  against  W.  C.'s  land,  in  consequence  whereof 
the  land  of  W.  C.  had  been  gradually  washed  away  until 
high  water  mark  was  within  fifteen  yards  of  his  mill ;  that 
his  property  was  reduced  in  value  thereby,  and  that  he  had 
made  application  to  the  Commissioners  for  compensation 
and  protection  without  effect. 

The  affidavit  against  the  rule  stated  that  no  part  of  the 
coast  could  be  secure  unless  groynes  or  other  works  were 
erected  for  its  protection:  that  the  groyne  adjoining  the 
lands  of  W,  C.  was  essential  to  the  safety  of  the  levels ; 

(a)  This  alternative  was  suggested  by  one  of  the  learned  judges^  on 
the  application  for  the  rule  nisi. 
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that  before  it  was  erected  the  Commissioners  had  endea-        1828. 

voured  to  ascertain  the  best  position  and  shape,  and  had      ^I^^l^!^"^ 
J     •.  1        •  «         •  .  rill         The  King 

made  it  merely  with  a  view  to  the  protection  of  the  levels,  t;. 

and  that  the  effect  of  every  groyne  was  to  make  the  water  '^**®  Commis- 
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flow  with  greater  force  against  the  land  to  the  eastward.     Sewers  of 
and  that  if    W.  C.  erected  proper  groynes  his  property        aguam. 
would  not  be  injured. 

Gurneyj  Thesiger  and  Capron  shewed  cause.  The  only 
authority  on  the  subject  is  a  marginal  note  in  Callis,  104(a), 
by  which  it  appears  that  the  commissioners  have  no  power 
to  order  a  new  wall  to  be  made  where  there  was  none 
before.  No  bad  intention  is  imputed  to  the  Commis- 
sioners: it  was  their  duty  to  protect  the  whole  level.  The 
loss  arises  from  fV.  C.  not  giving  his  land  the  same  pro- 
tection. The  Commissioners  had  no  jurisdiction  and 
no  authority  to  do  the  acts  which  it  is  now  attempted 
to  compel  them  to  do;  and  W,  C.  would  have  had  an  action 
against  the  Commissioners  if  they  had  ventured  to  build 
on  his  land,  his  land  not  being  within  the  limits  of  their 
commission.  The  relator  does  not  furnish  the  Court  with 
sufficient  information  to  enable  them  to  guide  their  discre- 
tion. Unless  the  Commissioners  have  transgressed,  this 
Court  cannot  interfere.  There  is  nothing  in  the  affidavits 
to  shew  what  the  defect  in  the  groyne  is.  [Lord  Tenter- 
den,  C.J.  I  do  not  understand  that  the  Court  are  called 
upon  to  say  what  is  to  be  done.  Bay  ley,  J.  If  they  were 
to  return  that  every  thing  necessary  had  been  done,  an 
action  would  be  brought  for  a  false  return.]  Callis  says  (6), 
''  In  my  opinion,  by  the  vei^  true  intent  and  meaning  of 
the  said  statute,  and  by  a  just,  equal  and  reasonable  con- 
struction, it  should  lie  in  the  power  of  the  Commissioners 
of  Sewers,  upon  just  and  urgent  occasions  and  considera- 
tions, to  make  orders  and  decrees  for  erecting  and  making 
of  new  banks,  new  walls,  goals,  streams,  sluices,  and  other 

(m)  Citing  St>le,  192.  {b)  Page  103,  (1?7,)  of  the  4tlv 

edition. 


470  CASES  IN  THE  KINg's  BENCH, 

18528.         necessary  defences  against  the  overflow  of  the  sea ;  for  ubi 
nova  Jit  maris  incur sio  ibi  novum  est  apponendum  remedium, 


The  KiKG 
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V.  with  this  caution,  that  under  the  pretence  of  the  common- 

weal a  private  man's  welfare  be  not  intended  to  the  charge. 
Sewers  of  trouble,  and  burthen  of  the  country."  The  object  here  is 
to  assess.  The  jury  summoned  have  never  gone  beyond 
assessing  parties  within  the  level.  Callis,  104.  219(a).  If 
not  within  the  level,  the  Commissioners  cannot  come ;  if 
within,  then  this  is  not  the  case  put  by  Callis.  l¥.  C.  must 
relieve  himself  by  repairing  his  defences.  But  if  the  com- 
missioners have  done  wrong,  the  relator  has  another  re- 
medy, and  therefore  he  is  not  entitled  to  a  mandamus. 
Jones  V.  Bird  (A).  Suppose  a  groyne  erected  by  an  indi- 
vidual, IV.  C.  would  have  his  remedy.  Though  the  ground 
were  lost  by  stealth,  he  might  maintain  an  action.  So 
here  an  action  would  lie  against  the  Commissioners,  and 
the  Court  will  not  interfere. 

Brodrick,  contrd.  The  Commissioners  erected  the 
works  for  the  benefit  of  the  level,  and  have  done  an  injury 
to  the  party,  for  which  it  is  said  there  is  no  remedy.  The 
first  point  to  be  established  is,  that  the  party  has  sustained 
an  injury:  he  is  relieved  from  the  difficulty  under  which  he 
first  made  the  application  by  the  suggestion  of  one  of  the 
Court  to  take  the  rule  in  the  alternative.  [Baj/ley,  J.  Are 
there  any  parts  of  your  affidavit  which  state  that  the  wall 
was  improperly  built  ?]  On  the  other  side,  the  jurisdiction 
of  the  Commissioners,  with  respect  to  the  act  required  of 
them,  is  denied.  Wherever  the  Commissioners  of  Sewers 
have  come,  they  have  done  what  was  necessary.  In  the 
case  of  Cardiff*  Bridge  (c)  the  Court  said  that  Commis- 
sioners of  Sewers  are  subject  to  the  discretionary  power 
of  the  Court  of  King's  Bench.  Then  can  the  Court  do 
what  is  prayed  by  the  second  part  of  the  rule?  There 
may  be  a  difficulty  with  regard  to  the  first  part  of  the 
rule;   but  there  can  be   no  objection   to   the   alternative 

(a)  Pages  126  &  260  of  the  4th  ed.       (c)  1  Salk.  146. 

(b)  5  B.  &  A.  837. 
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suggested  by  the  Court.     In  The  King  v.  The  Severn  Rail-        1828. 
way  Company  (a),  a  mandamus  issued  requiring  the  Com-     r^^T^XT^ 
pany  to  i*estore  a  railroad  which  had  been  taken  up.     The  v. 

Court   there  said,   that  the   remedy   by  indictment  only  The  Commis- 

,  ,  SIONER8  OF 

punishes  for  past  acts,  and  is  therefore  not  efficacious.  Sewers  of 
[Lord  Tenterden,  C.  J.  There  the  party  had  no  other  re-  Pacdam. 
inedy.  Bayley,  J.  In  that  case  they  were  bound  to  lay  down, 
and  continue.]  If  the  party  had  brought  an  action  against 
the  Commissioners,  it  w*ould  have  been  a  sufficient  answer 
that  they  did  the  act  complained  of  by  virtue  of  the  com- 
mission. In  The  King  v.  The  Vice-chancellor  of  Cam- 
bridge,  WUmot,  J.,  said,  if  there  is  a  clear  right,  the  Court 
ought  to  find  out  a  suitable  and  adequate  remedy^  and  even 
to  make  a  precedent  if  they  cannot  find  one ;  for  where 
there  is  a  right,  law  and  justice  require  that  there  should 
be  some  remedy  or  other.  Under  23  //.  8th,  the  commis- 
sioners might  have  afforded  a  remedy.  The  Commissioners 
ought  to  summon  a  jury  to  ascertain  who  are  to  bear  the 
expense  of  works  which  the  Commissioners,  in  their  dis- 
cretion, think  proper  to  erect.  Part  of  the  expense  to  be 
assessed  is  the  cost  of  the  new  works,  if  it  should  be 
necessary  to  make  a  cut  across.  [  Bayley,  J.  It  must  be 
presumed  that  the  party  has  a  licence  fiom  the  owner  of 
the  adjoining  land,  supposing  the  works  to  be  erected  to 
the  best  of  their  judgment.]  Keighley's  case  (6),  Callis, 
127.  The  land  of  fV.  C.  not  being  within  the  limits  of  the 
commission,  he  could  not  apply  to  the  Commissioners,  and 
was  therefore  compelled  to  come  here.  The  question  is 
in  reality  reduced  to  this,  who  is  to  bear  the  expense? 
The  last  part  of  the  rule  is  particularly  relied  on.  The 
King  V.  The  Severn  Railway  Company  (c). 

Lord  Tenterden,  C.  J.-^I  am  of  opinion  that  this  rule 
must  be  discharged.  When  the  motion  was  made  we  en- 
tertained very  great  doubts  whether  the  object  of  the  rule 

(a)  2  B.  &  A.  646.  (c)  2  B.  &  A.  646. 

(6)  10  Co.  Rep.  139 
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could  be  obtained.     Mr.  Brodrick  says,  that  the  question 
ThcKI^G     ^^  reduced  to  this  point,  who  is  to  bear  the  expense?     I 

_    ^^'  think  he  is  quite  right.     It  is  not  contended  that  the  Com- 

The  CoMMis-       .... 
SIGNERS  OF     inissioners  did  not  exercise  a  reasonable  discretion^  and  we 

Sewers  op     cannot  say  that  they  did  not  exercise  the  best  discretion  to 

JTAG  HA  Ma 

obtain  the  object  with  the  least  possible  injury.  What 
has  been  done  is  by  way  of  experiment.  It  may  be  con- 
ceded that  the  effect  of  the  alteration  is  to  injure  W.  Cozens*s 
land,  and  it  is  said  that  the  Commissioners  are  bound  to 
make  the  damage  good.  I  cannot  see  that  the  Commis- 
sioners are  differently  situated  from  an  owner  of  land. 
Then  is  there  any  authority  to  say  that  a  party  may  not 
protect  himself  against  the  common  enemy  by  erecting  a 
groyne,  which  may  render  it  necessary  for  his  neighbour  to 
erect  a  similar  defence  ?  If  we  were  to  direct  the  erection 
of  this  groyne  for  the  security  of  W.  Cozens,  the  owner  of 
the  next  land  might  apply,  and  so  on  as  far  as  the  North 
Foreland.  It  is  competent  to  an  individual  owner  or  to 
Commissioners  to  erect  reasonable  defences  for  themselves, 
leaving  it  to  others  to  act  as  they  think  proper. 

Bayley,  J. — I  am  of  the  same  opinion.  The  defence 
which  in  these  cases  is  considered  the  best,  is  the  making 
of  groynes,  a  sort  of  sea-wall  which  collects  the  shingle. 
But  for  that  defence  the  sea  would  overflow  the  level  of 
the  ground,  and  undermine  the  works.  By  these  groynes 
the  water  is  thrown  to  the  eastward.  If  the  Commissioners 
had  acted  with  a  malevolent  view  of  injuring  W.  Cozens, 
they  might  have  been  punished  by  criminal  information  or 
indictmeut;  but  if  they  act  honestly  and  bondjide,  they  are 
warranted  in  doing  that  which  in  their  opinion  is  proper  to 
be  done  for  the  protection  of  the  level.  They  stand  in  the 
same  situation  as  an  individual  owner  of  land.  There  are 
groynes  along  the  coast  where  there  are  no  Commissioners 
of  Sewers ;  each  land-owner  is  to  take  care  of  himself. 
The  question  is,  who  is  to  bear  the  expense  ?  It  is  said 
that  W.  Cozens  has  sustained  damage,  and  is  entitled  to  a 
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remedy;  but  he  is  bound  to  make  out  that  the  act  is         ^8^8. 
wrongful.     It  has  been  urged,  that  where  there  is  a  right     rp.    rr 
there  is  a  remedy;  but  what  is  the  rights     Each  party  has  v. 

aright  to  protect  his  own  land.      When  W.  Cozens  has    signers  op' 
erected  his  defence,  perhaps  his  neighbours  will  be  obliged     Sewers  of 
to  erect  one  likewise.     There  being  no  malevolent  motive, 
so  as  to  subject  the  Commissioners  to  a  criminal  proceed- 
ing, I  cannot  say  that  they  arc  guilty  of  a  wrongful  act;  and 
if  not,  this  party  is  not  entitled  to  compensation. 

HoLROYD,  J. — I  am  of  opinion  that  W,  Cozens  is  not 
entitled  to  compensation. 

LiTTLEDALE^  J. — I  am  entirely  of  the  same  opinion 
upon  the  first  part  of  the  rule.  The  Commissioners  have 
no  power  under  the  commission  to  summon  a  jury  for  this 
purpose.  It  is  said  that  the  Court  has  a  control  over  the 
Commissioners,  and  ought  here  to  make  them  do  their  duty. 
This  Court  cannot  order  them  to  do  any  thing  out  of  the 
scope  of  their  duty.  Upon  the  second  point  it  appears  to 
me  that  the  Court  ought  not  to  award  a  mandamus.  Primd 
facie  each  party  ought  to  do  those  acts  which  are  necessary 
to  secure  his  own  lands.  Some  individuals  might  not  be 
able  or  willing  to  make  proper  defences,  therefore  the 
statute  of  Sewers  provides  a  mode  of  securing  this  object. 
The  Commissioners  are  directed  to  superintend  the  whole 
line  of  coast.  If  they  were  compelled  to  do  what  is  now 
asked,  it  might  leave  the  coast  open  to  great  inconvenience. 
The  Commissioners  might  be  prevented  by  storms  from 
obeying  the  mandamus.  It  is  suggested  that  it  might  be 
sent  to  a  jury  to  try  whether  what  was  done  by  the  Com- 
missioners was  proper  to  be  done;  but  Commissioners 
ought  not  to  be  subjected  to  the  opinionof  a  jury  as  to  their 
mode  of  proceeding;  a  jury  could  only  form  an  opinion 
from  the  testimony  of  others.  If  the  Commissioners  act 
improperly  within  their  jurisdiction,  their  acts  are  open  to 
the  remedies  given  by  law.  If  they  act  without  their  juris- 
diction, they  are  liable  to  an  action. 

Rule  discharged. 
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I  oao 

\^^^^  The  King  r.  Tlie  Inhabitatjts  of  Hipswell(€i). 

An  indenture  BY  an  order  of  two  justices  Elizabeth  Miller,  widow, 
boy* under  ^"^  ''^''  ^^^^  children,  were  removed  from  the  township  of 
eight  years  of  Morpeth,  in  the  county  of  Northumberland,  to  the  town- 
apprentice  to  si^ip  of  Hips  well,  in  the  parish  of  Catterick,  in  the  county 

achimnejjr-  ^f  York.  On  appeal,  the  sessions  confirmed  the  order, 
sweeper,  is  ^  ... 

absolutely         subject  to  the  opinion  of  this  Court,  upon  the  following 

void,  by  28 

Geo.  3,  c.  48,     ^^^^' 

S.4;  andscr-  The  pauper's  husband,  Joseph  Miller,  the  son  of  Jane 
will  not  confer  Salkelfl,  the  wife  of  Thomas 'Salkeld,  was,  at  the  age  of 
a  settlement,   jl^g  years,  bound  by  the  said  Thomas  Salkeld,  by  the  name 

of  Joseph  Salkeldf  an  apprentice  to  William  Wright,  a 
chimney-sweeper,  under  the  following  indenture: — **  This 
indenture,  made  the  21st  day  of  May,  in  the  44th  year  of 
the  reign,  &c.,  between  Thomas  Salkeld,  of  Alston  Moor, 
in  the  county  of  Cumberland,  yeoman,  and  Joseph  Salkeld, 
his  son,  of  the  one  part,  and  Wm,  Wright,  of  the  township 
of  Hipswell,  chimney-sweeper,  of  the  other  part,  witnes* 
seth,  that  the  said  Joseph  Salkeld  hath  of  his  own  free 
will,  and  with  the  consent  of  his  said  father,  put  and 
bound  himself  apprentice  to  and  with  the  said  William 
Wright,  and  with  him,  after  the  manner  of  an  apprentice, 
to  dwell,  remain  and  serve  from  the  day  of  the  date  hereof, 
for,  during  and  until  the  term  of  seven  years  thence  next 
following  be  fully  completed  and  ended ;  during  all  which 
term  the  said  apprentice  his  said  master  well  and  faith- 
fully shall  serve,  his  secrets  shall  keep,"  See,  in  the  usual 
form.  '*  And  the  said  William  Wright,  the  master,  in  con- 
sideration of  such  service  so  to  be  done  and  performed, 
doth  for  himself,  his  executors,  &c.,  covenant,  promise,  and 
grant  by  these  presents,  to  and  with  the  said  Joseph  Salkeld, 
the  apprentice,  that  he  the  said  William  Wright,  his  execu- 
tors, &c.,  shall  and  will  teach,  learn,  and  inform  him,  the 
said  apprentice,  or  cause  him  to  be  taught,  learned,  and 
informed   in  the   art,    trade,   or  mystery    of   a   chimucy- 

(a)  Tliis  and  the  fuilowing  cases  were  decided  at  the  Sittings  after 
Trinity  Term. 
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sweeper,  which  the  said  master  now  useth,  after  the  best         1828. 
manner  of  knowledge  that  he  or  they  may  or  can,  with  all     J^I^*^^^*!^ 
circumstances  thereunto  belonging.     And  also  shall  find  v. 

and  provide  to  and  for  the  said  apprentice  sufficient  and  '"p^*^*^"" 
enough  of  meat,  drink,  washing,  lodging,  and  clothes,  fit  and 
convenient  for  such  an  apprentice.  In  the  case  of  the 
master's  death  within  the  said  term,  the  apprentice  is  to  be 
at  liberty,  and  chuse  a  master  for  himself.  And  for  the 
true  performance  of  all  and  singular  the  covenants  and 
agreements  aforesaid,  each  of  the  parties  aforesaid  doth 
bind  himself  unto  the  other  firmly  by  these  presents.  In 
witness  whereof  the  parties  above  named  to  these  present 
indentures  interchangeably  have  set  their  hands  and  seals 
the  day  and  year  above  written."  The  pauperis  husband, 
Joseph  Miller,  so  bound  by  the  said  indenture  under  the 
name  of  Joseph  Salkeld,  served  under  it  as  an  apprentice 
to  the  said  William  Wright,  during  the  time  specified  in 
the  said  indenture,  in  the  township  of  Hipswell,  where  he 
resided  during  the  same  period.  And  the  court  of  quarter 
sessions  were  of  opinion,  that  he  thereby  gained  a  settlement 
in  that  township. 

Pattesort,  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  indenture  in  this  case  is  rendered 
void  by  the  statute  28  Geo.  3,  c.  48.  Now  this  is  not  a 
parish  binding,  and  the  first  section  of  the  statute  clearly 
applies  to  parish  bindings  only.  It  gives  a  form  of  inden- 
ture, and  enacts,  that  compulsory  bindings  in  that  form 
shall  be  of  equal  validity  with  voluntary  bindings  by  the 
parties  themselves.  The  second  and  third  sections  refer 
to  the  bindings  mentioned  in  the  first.  [Bayley,  J.  The 
form  of  indenture  given  in  the  schedule  would  apply  to 
bindings  by  parents  as  well  as  by  parish  officers.]  Doubt- 
less it  would,  but  still  it  does  not  aifect  the  operation  of 
the  first  section.  Then  the  fourth  section  will  probably  be 
mainly  relied  on  by  the  other  side.  That  enacts,  ''  that  all 
indentures,  covenants,  promises,  and  bargains,  hereafter  to 
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1023  be  made  or  taken,  of  or  for  the  having,  taking,  employing, 

Th   King     retaining,  or  keeping,  of  any  boy  or  boys,  as  or   in  the 
V.  nature  of  an  apprentice  or  apprentices,  or  servant  or  ser- 

vants employed  in  the  capacity  of  a  climbing-boy  or 
chimney-sweeper,  who  shall  be  under  the  age  of  eight 
years  as  aforesaid,  than  is  by  this  act  limited,  ordained,  and 
appointed,  shall  be  absolutely  void  in  law  to  all  intents 
and  purposes."  That,  read  as  it  is  printed,  is  wholly  unin- 
telligible. Probably  the  word  •*  otherwise"  was  meant  to 
have  been  inserted  before  the  word  than,  but  still  this  sec- 
tion must  be  construed  with  reference  to  the  first,  which 
applies  to  parish  bindings  only,  for  various  other  sections 
contemplate  other  bindings  as  valid,  besides  those  specified. 
It  must  be  admitted,  that  the  title  of  the  act,  '*  An  Act  for 
the  better  Regulation  of  Chimney-Sweepers  and  their  Ap- 
prentices," is  general  in  its  terms,  and  that  some  of  the 
sections  apply  to  all  apprentices  to  chimney-sweepers;  as 
the  sixth,  which  speaks  of  voluntary  bindings,  and  gives  a 
power  to  justices  to  hear  and  determine  complaints  be- 
tween masters  and  their  apprentices  in  all  cases.  If  the 
binding  in  this  case  be  not  within  the  statute,  it  is  no 
objection  that  the  apprentice  was  only  five  years  old  at  the 
time  of  the  binding.  The  right  of  an  infant  to  bind  himself 
an  apprentice,  has  never  yet  been  limited  to  any  particular 
age.  There  is  no  direct  authority  upon  the  subject,  though 
in  Bro.  Abr.  Laborers,  pi.  46,  (a)  it  seems  to  have  been 
considered  that  children  under  five  years  of  age  could  not 
properly  be  employed  as  servants,  which  involves  the  in- 
ference that  at  that  age  they  might.  Ilall  v.  Hollander  {b) 
shews,  that  in  an  action  by  a  master  for  an  injury  done  to 
his  servant,  per  quod  serviiium  amisit,  the  age  of  the  servant 
is  immaterial,  the  gist  of  the  action  depending  on  his  capa* 
cifj/  to  perform  acts  of  service.  By  analogy,  the  criterion 
in  a  case  like  this  would  seem  to  be,  not  the  age  of  the 
apprentice,  but  his  capacity  to  perform  the  duties  of  an 

(a)  But  sec  the  cas-e  at  lai^^e,  r6)  7  D.&  U.  133;  4  B.&C.660. 

11.  38  11,  r>,  fo.  '2'2,  pi.  4. 
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apprentice.  No  age  is  mentioned^  either  in  the  43  Eliz.  J828. 
c.  2,  for  the  binding  of  apprentices,  or  in  the  8  8c  9  Will.  3, 
c.  30,  w'hicli  gives  the  appeal,  and  compels  the  master  to 
receive  the  apprentice.  The  5  Eliz.  c.  4,  mentions  ten  Hipswell. 
years,  but  that  relates  to  apprentices  in  husbandry,  where 
greater  strength  may  be  required  (a).  In  Rex  v.  Sal/ren,  as 
reported  by  Dott  {b),  it  is  said,  exception  was  taken,  that 
the  child  was  not  of  sufficient  age  to  be  bound  apprentice, 
being  only  eight  years  old;  but  the  Court  thought  it  no 
objection:  and  in  the  same  case,  as  reported  by  Calde- 
cott  (c),  it  is  said,  justices  may  appoint  apprentices  at  any 
age  beyond  that  of  nurture,  except^  perhaps,  in  cases  of 
husbandry.  Secondly^  even  if  the  statute  applies  in  this 
case,  still  the  indenture  is  not  absolutely  void,  but  voidable 
only.  The  master  may  be  liable  to  a  penalty  for  violating 
the  provisions  of  the  statute,  or  the  apprentice  may,  if  he 
chuses,  avoid  the  indenture ;  but  the  apprenticeship,  and 
the  service  under  it,  when  completed,  may  be  good  for  the 
purpose  of  conferring  a  settlement;  and  that  distinction 
was  acted  upon  in  Rex  v.  St.  Nicholas,  Ipswich  (rf).  If  an 
apprentice  be  bound  to  an  infant,  the  indenture  is  not  void, 
but  only  voidable;  and  unless  there  be  some  objection, 
the  apprentice  is  entitled  to  the  benefit  of  the  apprentice- 
ship; Rex  V.  St,  Petrox,  Dartmouth,  (e);  and  the  same,  if 
he  is  bound  to  a  master  who  has  no  right  to  take  an  apprcn- 
tice.  Anom/moHs  case  (/).  In  Rex  v.  Stoke  Damarel  (g), 
where  the  indenture  was  held  absolutely  void,  the  words  of 
the  statute  applicable  to  that  case  were  much  stronger  than 
those  of  the  statute  in  question. 

E.  //.  Alderson,  contrA.      The  words  **  or  otherwise" 

(a)  Lewin*s  Law  of  Settlement,  in  that  case  also  was  bound  at  the 

248.  Qge  of  eight  years. 

(6)  1  Bolt,  613.  (/)  2  Bolt.  362;  Lewin's  Iaw 

(c)  Cald.  444.  of  Settlement,  249. 

(«0  Burr.  S.  C.  91.  (g)  Ante,  vol.  i.  458;  7  B.  &  C. 

(f)4T.R.  196.   The  apprentice  568. 
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1828.         have   evidently  been   omitted   by  mistake  in   the   fourth 
Jij^*^j^^^       section,  and  their  insertion  will  render  it  sensible  and  intel- 
V.  ligible.    The  object  of  the  statute  was  to  prohibit  all  appren- 

HiPswELL.  ticeships  to  chimney-sweepers  under  the  age  of  eight  years, 
and  to  regulate  all  above  that  age.  A  distinction  has  been 
made  in  argument  between  compulsory  and  voluntary  bind- 
ings, but  no  such  distinction  is  made  in  the  act,  at  least  with 
reference  to  the  provisions  respecting  the  age  and  treat- 
ment of  the  children.  This  indenture,  therefore,  is  within 
the  act.  Being  so,  the  indenture  is  not  voidable  only,  but 
absolutely  void.  The  intention  of  the  legislature  was  to 
make  a  specific  kind  of  bargain  for  individuals  who  vrere 
unable  to  make  one  for  themselves,  and  to  avoid  absolutely 
every  bargain  D6t  made  in  strict  compliance  with  the  provi- 
sions of  the  statute.  It  is  said  the  indenture  is  voidable 
only,  because  the  apprentice  may  avoid  it,  and  he  not 
having  done  so,  a  settlement  ought  to  be  gained.  But 
how  could  a  child  of  five  years  of  age  judge  of  the  propriety 
of  avoiding  an  indenture,  or  know  what  steps  to  take  for 
that  purpose?  The  statute  says,  that  an  indenture  like  this 
shall  be  ''  absolutely  void  in  law  to  all  intents  and  pur* 
poses,"  and  it  would  be  violating  the  spirit  and  defeating 
the  object  of  the  enactment,  to  hold  that  that  means  void- 
able only. 

Bay  LEY,  J. — ^The  title  of  the  statute  28  Geo.  3,  c.  48,  is 
general,  *'  For  the  better  regulation  of  Chimney-sweepers 
and  their  Apprentices."  The  preamble  states,  *'  That  the 
laws  in  being  respecting  masters  and  apprentices  are  not 
sufficient  to  prevent  the  complicated  miseries  to  which  boys 
employed  in  climbing  and  cleansing  chimneys  are  liable." 
The  first  section  empowers  parish  officers  to  bind  under 
certain  circumstances.  The  second  section  contains  a  regu- 
lation respecting  parish  indentures.  The  third  section  pro- 
vides for  a  form  of  indenture  which  is  general,  and  applies 
equally  to  bindings  by  parish  officers  and  by  parents.  It  is 
not,  however,  necessary  for  us  to  decide  whether  those 
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tliree  clauses  apply  to  all  bindings^  because  the  fourth  and         1828. 
several  other  sections  go  beyond  the  former  three^  and 
plainly  extend  to  all  cases  of  bindings,  whether  by  parish  v. 

officers  or  parents,  in  short  to  every  possible  binding  or  ""^^*^'" 
contract  of  apprenticeship  or  service  in  this  particular  trade. 
The  former  branch  of  the  fourth  section  enacts,  that  all 
indentures,  &c.  for  binding  any  boy  under  eight  years  of 
age  as  an  apprentice  to  a  chimney-sweeper,  ''  than  is  by 
this  act  limited/*  shall  be  void  in  law  to  all  intents  and  pur- 
poses. *'  Than  is  by  this  act  limited"  are  senseless  words, 
but  the  object  of  the  legislature  is  still  apparent,  namely, 
to  render  void  every  indenture  by  which  a  boy  under  eight 
years  of  age  is  bound  apprentice  to  a  chimney-sweeper.  If 
the  former  part  of  the  section  left  any  doubt  upon  this 
subject,  it  would  be  removed  by  the  latter  part,  the  mean- 
ing of  which  cannot  be  misunderstood;  for  that  enacts, 
"  that  every  person  who  shall  henceforth  have,  take,  employ, 
retain,  or  keep  any  such  boy  or  boys  as  or  in  the  nature  of 
an  apprentice  or  apprentices,  or  servant  employed  in  the 
capacity  of  a  climbing-boy  or  chimney-sweeper  as  aforesaid, 
who  shall  be  under  the  age  of  eight  years  as  aforesaid,  con- 
trary to  the  tenor  and  true  meaning  of  this  act,  and  being 
convicted  thereof,  as  hereinafter  mentioned,  shall  forfeit 
and  pay  for  every  such  apprentice  or  servant  so  by  him  or 
her  had,  taken,  employed,  retained,  or  kept,  any  sum  not 
exceeding  10/.,  nor  less  than  5/."  But  it  is  said  that  void 
has  been  sometimes  held  to  mean  voidable  only,  and  that  it 
ought  to  be  so  construed  in  the  present  instance.  Where 
the  provision  is  introduced  for  the  benefit  of  the  parties 
only,  such  a  construction  has  undoubtedly  been  admitted, 
and  properly.  But  here  it  was  introduced  for  public  pur- 
poses, to  protect  those  who  were  incapable  of  protecting 
themselves ;  it  is  for  the  interest  of  society  that  it  should 
be  strictly  enforced;  and  to  give  an  option  in  such  a  case, 
and  hold  that  this  indenture  was  voidable  only,  would  let 
in  the  mischief  which  was  meant  to  be  prevented,  and 
defeat  the  object  of  the  legislature.     It  would  be  contrary 


CASES  IN  Tll£  KING  S  BENCH, 

to  the  spirit  of  this  act  of  parliameut  to  consider  the  inden- 
ture  ill  this  case  as  voidable  only;  the  consequence  is,  that 
17.  W'c  must  declare  it  to  be  absolutely  void,  and  that  no  settle- 

ipsw£LL.     jjjgjij  jjj^g  \yeei}  acquired  by  service  under  it. 

HoLROYD,  J.  was  absent. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  fourth 
section,  as  it  stands,  is  certainly  not  very  intelligible,  nor 
can  it  be  rendered  so,  without  either  inserting  or  rejecting 
some  words.  But  by  either  of  those  means  it  may.  By 
inserting  the  words  "  or  otherwise/'  the  sense  is  rendered 
complete;  by  rejecting  the  words  ''  than  is  by  this  act 
limited,  ordained,  and  appointed/'  the  same  result  is  pro- 
duced :  and  the  rejection  of  those  words  seems  to  me  to 
give  an  effect  to  the  subsequent  enactment,  and  to  the 
words  "  contrary  to  the  tenor  and  true  meaning  of  this 
act/'  therein,  which  is  otherwise  wanting.  The  fourth  sec- 
tion, thus  considered,  seems  to  me  most  clearly  to  com- 
prehend the  present  case,  and  I  think  this  indenture  was 
absolutely  void,  as  not  having  been  made  according  to  its 
provisions.  To  say  that  it  was  only  voidable,  would  be  to 
violate  the  spirit  of  the  enactment.  The  cases  in  which 
that  construction  has  been  adopted,  cannot  apply  to  an  act 
of  parliament  which  was  passed  for  public  purposes. 

Order  of  Sessions  quashed. 
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Lofts  v.  Hudson.  vJ^^ 

Assumpsit  for  goods  soU  and  delivered,  and  work  A  landlord 

and  labour,  with  the  money  counts.     Plea,  non  assumpsit.  ^®*"?  ^  dmie 

At  the  trial  before  Garrow,  B.,  at  the  last  Spring  Assizes  upon  his  es- 

for  the  county  of  Cambridge  («),  it  appeared  that  notice  of  JL^^  that 

trial  had  been  given  for  the  Summer  Assizes,  1 827.     In  the  tenant 
--  .,,..  1^  ••         1  ij       shall  advance 

July,  1827,  shortly   before  the  Commission  day,  the  de-  the  amount 

fendant  applied  to  the  plaintiflF  to  settle  the  action.     The  outof the  rent, 
plaintiff,  the  defendant,  and   one   Jones,  the  defendant's  landlord  shalP"^^ 

I  *    J 

tenant,  went  together  to  the  office  of  Archer,  an  attorney,  ^f  th^d^fe",d-* 
where  it  was  agreed  that  upwards  of  100/.  was  due  to  nnt's  costs. 
the  plaintiff  upon  the  balance  of  an  account  for  buildings  Y^\ng  pa',(]^ 
erected,  and  for  work  done  by  the  plaintiff  on  the  defend-  the  action 

'  oroceeds 

ant's  estate,  occupied  by  Jones ;  that  the  latter  should  pay  This  arrange- 
that  sum  to  the  plaintiff  out  of  his  rent,  and  that  the  de-  ™^"'  ^  "°' 

'^  ^  '  ^     ^  such  an  ac- 

fendant  should  pay  two-thirds  of  the  plaintiff's  costs,  as  knowledgment 
soon  as  they  could  be  ascertained.    Jones  paid  the  100/.,  ^nt's^oriainar 

and  an  account  of  the  costs  was  furnished  to  the  defendant,  liHbility  as 

....  .  ,  />        I  ^1      will  entitle  the 

who  bad  not,  however,  paid  any  part  of  such  costs;  for  the  plaintiff  to  a 

purpose  of  recovering  which  the  record  was  now  brought  verdict;  even 
down  for  trial.     The  plaintiff  had  paid  his  attorney  the  full  itisnotinad- 

amount  of  his  costs.      The  plaintiff  called  a  witness  to  "\***^*®  *" 

'^  evidence  as 

prove  that  the  work  had  been  ordered  by  the  defendant;  but  being  in  the 
in  this  he  did  not  succeed.     Upon  this  it  was  contended,  on  compromise. 

the  part  of  the  defendant,  that  the  plaintiff  had  mistaken  Perlfo/ray(/,J. 
-  .  1    1       •  1     ^  1-  I  •  and  Littledale^ 

his  course,  and  that  mstead  of  proceedmg  to  try  this  cause,  j, ;  dubitante, 

he  should  have  brought  an  action  upon  the  agreement  for  ^<'i'%»  •^• 
the  recovery  of  the  two-thirds  of  his  costs.  The  learned 
Judge,  however,  was  of  opinion,  that  inasmuch  as  it  ap- 
peared by  the  agreement  at  Archer's,  that  a  contract  had 
been  made,  and  had  not  been  performed,  the  plaintiff  was 
entitled  to  a  verdict  with  nominal  damages;  but  leave  was 
given  to  the  defendant  to  move  to  enter  a  nonsuit  (6).    A  rule 

(a)   Counsel    for  the   plaintiff,  (6)   On  the   following  day  the 

Storks,  Serjt.  and  F,  Kelly;  for  the      learned  Judge  expressed  his  regret 
defendant,  Biggs  Andrews.  at  having  given  the  defendant  leave 

to  move. 
VOL.  II.  I  1 
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having  been  obtained  last  term  for  a  nonsuit,  or  a  new 
trial. 

Storks,  Serjt.  and  F.  Kelly,  now  shewed  cause.  The 
defendant  has  not  only  acknowledged  the  debt,  but  he  has 
paid  it  by  the  hands  of  his  tenant,  who,  as  he  was  to  reim- 
burse himself  by  retaining  so  much  out  of  the  rent,  was 
merely  the  landlord's  agent.  Then  there  is  nothing  to  dis- 
tinguish this  from  the  ordinary  course  of  proceeding  for  the 
costs  where  the  debt  has  been  paid  after  action  brought, 
except  that  here  the  plaintiff  relinquishes  his  right  to  one- 
third  of  the  costs,  but  that  is  for  the  defendant's  advantage. 
The  defendant  should  have  applied  to  the  Court  to  stay 
proceedings  on  the  payment  of  the  two-thurds  costs. 


B,  Jndrewsy  contrJi.  An  admission  made  upon  a  treaty 
for  a  compromise  cannot  be  used  for  the  purpose  of  esta- 
blishing a  debt.  Gregory  v.  Howard  {a).  It  might  be  more 
advantageous  for  the  defendant  to  pay  two-thirds  of  the 
costs  then  incurred,  than  to  defend  the  action  successfully. 
The  learned  Judge  said,  that  without  the  agreement  no 
liability  on  the  part  of  the  defendant  had  been  shewn;  nor 
was  there  any  other  evidence  of  the  defendant's  liability. 
This  agreement  was  void  by  the  Statute  of  Frauds  (6) ;  and 


(a)  SEsp.  N.  P.  C.  113. 

(6)  The  objection  on  the  Statute 
of  Frauds  seems  to  proceed  either 
on  the  supposition  that  Jones  was 
undertaking  fur  the  debt  of  the 
defendant,  or  that  the  defendant 
was  undertaking  for  the  debt  of 
Jones.  In  the  former  case,  the 
answer  to  tlie  objection  seems  to 
be,  that  Jones  was  not  the  *'  parly 
charged''  within  the  fourth  section 
of  the  statute;  in  the  latter  case, 
the  fact  assumed  would  of  itself 
hfi  sufficient  to  defeat  the  present 
action,  as  the  plaintiiF  could  not 
recover    in    indebitatus   assumpsit 


against  the  defendant  in  respect  of 
any  collateral  liability  which  the 
latter  might  have  incurred  for  the 
debt  o{  Jones,  Mines  v.  Scuiihwpe, 
2  Campb.  215;  Plowd.  183;  1 
Wms.  Saund.  24.  If  an  action  had 
been  brought  on  the  agreement,  and 
it  had  api^eared  at  all  doubtful 
whether  the  credit  was  originally 
given  to  the  defendant  or  to  Jones, 
that  doubt  would  have  been  suffi- 
cient to  support  the  consideration. 
Tjongridge  v.  Dorville,  5  B.  &  A. 
117.  A  nd  see  Walker  v.  ConstaUef 
2  Esp.  N.  P.  C.  669.  S,  C.  not 
5.  P.  1  B.  &  P.  306. 
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if  it  were  not,  the  plaintifTs  reined)'  would  be  by  aclioii  on         1828. 
the  agreement. 

Bayley,  J. — The  evidence  is  defective  in  establishing 
the  original  liability  of  the  defendant.  But  the  plaintiff 
rests  upon  the  agreement  made  at  Archer's.  The  terms 
were,  that  Jones  should  pay  the  balance  due  to  the  plaintiff 
out  of  his  rent ;  he  was  to  be  the  hand  to  pay ;  the  whole 
was  to  be  paid  out  of  the  rent.  There  was  nothing  to 
shew  who  the  landlord  was,  except  what  can  be  collected 
from  the  conversation  at  Archer's.  If  there  had  been  no 
dispute  who  the  landlord  was,  the  defendant  would  be  the 
person  out  of  whose  pocket  the  payment  would  be  ulti- 
mately made.  But  the  defendant  and  Jones  being  the 
only  parties  who  treat  with  the  plaintiff,  I  think  the  terms 
of  the  arrangement  shew  that  the  defendant  was  the  indi- 
vidual by  whom  the  payment  was  to  be  ultimately  made. 
The  defendant  bargains  that  he  shall  pay  two-thirds  of  the 
costs  only,  and  the  plaintiff  agrees  to  give  up  the  other 
third.  1  look  upon  it  as  an  undertaking  by  the  defendant 
to  pay  the  whole  debt.  An  agreement  to  purchase  peace 
only,  without  the  recognition  of  a  liability,  ought  not  to 
have  any  influence  or  to  produce  any  result.  I  have  a  dif- 
ficulty in  saying  what  the  effect  is  where  the  party  agrees 
to  pay  the  whole  debt,  and  merely  abates  part  of  the  costs ; 
whether  that  is  such  an  agreement  as  comes  within  the 
rule.  In  the  case  cited  there  was  no  acknowledgment  of 
the  whole  debt  being  due.  I  think  it  ought  to  have  been 
left  to  the  jury  to  say  whether  what  passed  at  Archer's  was 
an  offer  to  purchase  peace,  or  an  admission  of  a  general 
liability.  This  would  only  entitle  the  defendant  to  a  new 
trial.  But  I  believe  my  learned  brothers  are  of  a  different 
opinion. 

Hqlroyd,  J. — It  seems  to  me  that  we  are  bound  to 
enter  a  nonsuit.     The  learned  Judge  states  that  the  plaintiff 

1  i2 
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called  his  brothcr-in-law  to  prove  the  defendant's  liability, 
but  that  the  attempt  entirely  failed.  It  is  contended  by  the 
plaintiff  that  he  is  entitled  to  recover  damages  on  the  evi- 
dence of  the  arrangement  at  Archer's;  but  that  was  an 
agreement  entered  into  with  a  view  to  a  compromise ;  and 
supposing  it  to  be  admissible  in  evidence,  it  does  not  shew 
a  right  to  proceed  upon  the  original  cause  of  action,  though 
it  might  be  evidence  to  support  a  new  ground  of  action, 
founded  on  the  agreement  (d).  I  think  it  doubtful  whether 
the  evidence  was  receivable  at  all. 


LiTTLEDALE,  J. — Supposing  the  evidence  to  be  admis- 
sible, it  would  have  had  considerable  weight  if  it  had  stood 
alone;  but  inasmuch  as  the  plaintiff  attempted  to  shew  the 
defendant's  original  liability,  and  failed  in  that  attempt^  it 
seems  to  me  that  there  was  an  end  of  the  case.  If  so,  the 
evidence  of  what  took  place  at  Archer's  did  not  set  it  up. 
All  the  parties  who  met  there  knew  that  the  plaintiff  had 
done  the  work,  and  ought  to  be  paid.  The  work  being 
done  on  the  premises,  would  naturally  benefit  the  estate. 
Independently  of  this  being  a  negociation  for  a  compromise, 
there  was,  therefore,  a  reason  why  the  parties  should 
enter  into  an  arrangement,  grounded  on  the  property  and 
interest  of  the  defendant  in  tlie  estate  which  had  been 
benefited. 

Rule  absolute  to  enter  a  nonsuit. 


(a)  &CUS,  if  the  arrangement  had  sold  and  delivered,  (for  which  tlie 
necessarily  implied  an  acknowledg-  plaintiff  originally  sued.)  Kingglon 
mcnt  of  a  cause  of  action  for  goods      v.  Phelps,  Peake,  N.P.  C.  398. 
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1828. 

Doe,  on  the  several  demises  of  Charles   Prideaux      ^^"v-^-^ 
Brune  and  Edward  Coode v.  William  Martyn  the 
younger. 

Ejectment,  for  lands  in  the  parish  of  Padstow,  m  By  a  marringc 

"^   .  *  .  1  aettleinent 

the  county  of  Cornwall.     Plea,  not  guilty,  and  issue  there-  Whitencre  is 

on.    At  the  trial  before  Burrough  J.,  at  the   Cornwall  fo^j^.^" 

Spring  Assizes,  1825,  the  plaintiff  obtained  a  verdict,  sub-  mainderto 

ject  to  the  opinion  of  this  Court  upon  the  following  case,     ^y^  ^ife  o(A^ 

By  indentures  of  lease  and  release,  dated  5th  and  6th  to  preserve 
WT  .  !■,•••  t  •     contingent  re- 

JNovember,  1722,  the  release  being  tripartite,  and  made  mainders;  re- 

between  William  Martyn,  gent  and  Thomas  Martyn,  gent.  JJ*\"fo?^  ^' 
son  and  heir  apparent  of  the  said  William  Martyn,  of  the  maindertoche 
first  part,  Jenefer  Hooper,  widow,  and  Martha  Hooper  her  [™i,^of  ii!^ 
daughter,  of  the  second  part,  and  Lawrence  Growden,  gent,  to  preserve, 
and  John  Hooper,  gent.,  of  the  third  part,  in  consideration  ^^^  (o  the  sons 
of  a  marriage  then  intended  between  the  said  Thomas  Mar-  ^^  ^*  ^7  ^- . 

.   « ,      »       rr  1^1  •  •  i.  successively  m 

tyn  and  Martha  Hooper,  and  of  the  marriage  portion  of  tail  male;'re- 

Martha  Hooper,  and  for  securing  to  her  a  competent  join-  ™/?*j^'^^^ 

ture,  and  for  limiting  the  said  hereditaments  thereinafter  male  of  B.  for 

ever. 

By  the  same  deed  Blackacre  is  limited  to  B.  for  life;  remainder  to  trustees,  dur- 
ing the  life  of  B.,  to  preserve,  &c.;  remainder  to  D,  for  life,  for  raising  out  of  the 
rents,  &c.,  an  annuity,  and  subject  thereto  to  the  sons  of  B.  by  D.  successively  in  tail  male ; 
remainder  to  the  trustees  to  the  use  of  the  issue  female  of  B.  by  D,,  for  raising  por- 
tions, and  maintenance  until  21 ;  and  after  raising  such  sums,  or  in  default  of  issue 
female,  to  the  use  of  the  right  heirs  male  of  B.  for  ever: 

Held,  first,  that  the  woi5s  "  heirs  male"  were  words  of  limitation,  and  gave  B.  the 
ultimate  remainder  in  fee;  and  that  even  if  they  were  words  ofpurchatef  they  created 
a  remainder  contingent  during  B.'b  life,  which  upon  his  death  vested  in  his  heir,  by 
whom  it  was  devisable. 

Secondly,  that  the  trustees  took  at  most  a  limited  fee,  determinable  on  the  portions 
being  raised,  and  that  after  twenty  years'  adverse  possession  as  against  them,  their 
right  must  be  presumed  to  have  been  satisfied  or  released. 

B.  died,  leaving  two  sons,  who  died  without  issue,  and  the  survivor  of  whom  devised 
to  his  wife  for  life,  remainder  to  the  children  of  E.  living  at  the  time  of  his  wife's  death. 
At  her  death  nine  children  of  E,  were  living,  two  of  whom,  in  her  life-time,  had  levied 
fines  tur  conusance  de  droit  come  ceo  of  their  shares  to  G.  After  her  death,  Jf.,  n 
stranger,  entered ;  and  six  weeks  afterwards,  while  H.  was  in  possession,  all  the  chil- 
dren of  15.  conveyed  by  lease  and  release,  and  fine,  to  G.: — 

Held,  first,  that  the  interests  of  the  two  who  had  levied  fines,  although  contingent 
only,  were  not  thereby  extinguished,  but  passed  to  G.  the  conusee. 

Secondly,  that  the  conveyance  by  the  children  to  G.  was  valid,  without  a  previous 
entry  by  them. 

And  therefore,  thirdly,  that  G.  might  recover  in  ejectment  against  IL  for  all  the 
lands. 
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1898.  mentioned;  and  in  consideration  of  \0s.,  William  Mariyn 
and  Thomas  Martt/n  did  grant,  bargain,  sell,  alien  and  en- 
feoff, remise,  release,  convey,  assiire  and  confirm  unto  the 
said  Lawrence  Growden  and  John  Hooper,  one  field  called 
Minnisses,  in  the  village  of  Tretor,  in  Padstow,  two  fields 
called  Sandr/s  fields,  lying  in  the  village  and  fields  of  Crug- 
nicrc,  in  Padstow,  and  divers  other  fields,  among  which 
were  some  called  the  Varwell  Closes  in  Crugmere,  in  Pad« 
stow,  all  which  said  premises  were  then  in  the  possession 
of  the  said  William  Martj/n  and  Thomas  Martyn,  or  one  of 
them.  And  the  reversion  &c.,  and  all  the  estate  8cc.,  and 
all  deeds  &c.,  to  hold  unto  Lawrence  Growden  and  John 
Hooper,  their  heirs  and  assigns ;  as  to  Sandry's  fields  and 
Minnisses,  to  the  use  of  the  said  William  Martyn  for  life, 
remainder  to  the  use  o(  Lawrence  Growden  and  John  Hooper, 
and  their  heirs  during  the  life  of  the  said  IVilUam  Marij/n, 
upon  trust  to  preserve  contingent  remainders,  with  remain- 
der to  the  use  of  the  said  Thomas  Martyn  for  life,  remainder 
to  the  use  of  the  said  trustees  and  their  heirs  during  the  life  of 
the  said  Thomas  Marlyn,  upon  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first,  second, 
third,  8cc.,  and  other  sons  of  the  said  Thomas  Martyn  by  the 
said  Martha  Hooper  successively  in  tail  male,  with  remain- 
der to  the  use  of  the  right  heirs  male  of  Thotnas  Martyn  for 
ever.  And  as  to  all  other  of  the  said  settled  premises,  to 
the  use  of  Thomas  Martyn  for  life,  with  remainder  to  the 
use  of  the  trustees,  their  heirs  and  assigns,  during  the  life 
of  Thomas  Martyn,  in  trust  to  preserve  contingent  remain- 
ders, with  remainder  to  the  use  of  Martha  Hooper,  for  her 
life,  for  raising  out  of  the  rents  and  profits  an  annuity  of 
25/.,  and  subject  thereto,  to  the  use  of  the  first,  second, 
third,  and  other  sons  of  Thomas  Martyn  by  Martha  Hooper, 
successively  in  tail  male,  with  remainder  for  want  of  issue 
male  by  Thomas  Martyn  on  the  body  of  Martha  Hooper, 
or  if  such  issue  male  should  die  without  issue  male,  and 
Thomas  Martyn  should  have  any  daughter  or  daughters  on 
the  body  of  Martha  Hooper  lawfully  begotten  and  living  at 
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the  time  of  his  death;  then  that  Lawrence  Growden  and  1828. 
John  Hooper,  their  heirs  and  assigns,  should  stand  and  be 
seised  of  the  said  hereditaments  to  the  use  and  behoof  of  the 
issue  female  of  Thomas  Marty n  on  the  body  of  Martha 
Hooper,  for  raising  and  levying  out  of  the  rents,  issues  and 
profits  thereof  such  sum  and  sums  of  money  to  pay  and 
satisfy  such  portion  and  portions  to  and  with  such  daughter 
and  daughters  at  such  time  and  times  as  are  hereinafter 
mentioned,  that  is  to  say,  if  one  daughter,  the  sum  of  60()/. 
and  if  two  daughters,  to  each  of  them  the  sum  of  400/.,  and 
if  more  than  two  daughters,  the  sum  of  800/.,  to  be  equally 
divided  between  them  at  21;  but  if  it  should  happen  that 
the  said  sums  and  sum  aforesaid  could  not  be  advanced 
and  raised  by  and  out  of  the  profits  of  the  said  heredita- 
ments at  the  times  of  payment  thereof  as  aforesaid,  then,  and 
notwithstanding  the  said  premises  should  stand  and  be 
charged  with  the  payment  of  the  portion  or  portions  afore- 
said, when  and  as  soon  after  as  the  same  could  be  advanced 
and  raised  out  of  the  rents,  issues  and  profits  thereof.  And 
that  until  21  the  trustees  and  their  heirs  should,  out  of  the 
rents,  raise  such  maintenance  of  such  daughter  and  daughters 
as  to  the  said  trustees,  their  heirs  and  assigns,  should  seem 
meet  and  convenient.  Proviso,  that  if  such  daughters 
should  marry  without  consent,  or  the  said  Thomas  Martt/n 
should  by  deed  or  will  revoke  the  said  portions,  the  same  por- 
tions should  go  to  such  other  persons  as  the  said  Thomas  Mar- 
tyn  should  direct.  And  from  and  after  raising,  levying,  and 
paying  of  the  sum  and  sums  of  money  as  aforesaid,  to  and 
for  the  maintenance  and  education  and  portion  to,  for,  and 
with  such  daughter  and  daughters  as  aforesaid,  or  for  default 
of  issue  female,  to  the  use  and  behoof  of  the  right  heirs  male 
of  the  said  Thomas  Martyn  for  ever,  and  so  that  all  and  sin- 
gular the  thereby  granted  and  conveyed  premises,  with  the 
appurtenances,  should  go,  descend  and  be  in  the  blood, 
name  and  family  of  Thomas  Martyn  and  his  heirs  and  assigns 
for  ever. 

William  Martyn^  one  of  the  settlors,  died  in  1722,  and 
Thomas  Martyn,  the  other  settlor,  died  in   1740,  leaving 
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issue  two  sons,  IViUiamy  his  eldest  son  and  heir,  and  Hooper, 
William,  the  eldest  son,  entered  into  the  estates  in  question* 
and  died  without  issue  in  1779>  leaving  Hooper,  his  brother 
and  heir,  and  be,  after  the  death  of  his  brother  William,  en- 
tered into  the  premises  and  continued  in  possession  of  them 
till  1793,  when  he  died,  leaving  no  issue.     The  only  other 
issue  of  Thomas  Martyn,  the  settlor,  were  Martha  Martyn 
and  Grace  Martyn.     Martha  died  in  1 793  unmarried,  and 
without  issue.  Grace  married  JamesElliott,  who  died  in  1 7()1 , 
leaving  the  following  issue: — First,  Thomas  Elliott ;  second, 
Richard  Elliott,  who  married  Agnes  Best;  third,  Martha 
Elliott,  who  married  ParnalL     Richard  Elliott  had  three 
children: — First,  W.M.Elliott;  second,  Agnes  Elliott »  who 
mzxriQAJosephMartyn;  third,  Grace  Elliott.  MarthaParnall 
had  several  children : — First,  fVilliam  Parnall;  second,  An- 
drew Parnall;  third,  John  Parnall;  fourth,  Grace  Parnall, 
who  married  Samuel  Thomas;  fifth,  Edward  Parnall;  sixth, 
Mary  ParnalL     On  the  26th  September,   1793,  Hooper 
Martyn  made  his  will  in  writing,  duly  executed  according 
to  the  Statute  of  Frauds,  bearing  date  the  day  and  year  last 
aforesaid,  by  which  he  devised  all  the  premises  in  question 
to  his  wife  Peggy,  (afterwards,  by  her  second  marriage, 
called  Peggy  Hoblyn,)  for  life,  with  remainder  to  all  and 
every  the  sou  and  sons,  daughter  and    daughters,  of  his 
nephew  Richard  Elliott y  and  of  his  niece  Martha  Parnall, 
who  should  be  living  at  the  time  of  the  decease  of  his  said 
wife,  share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants,  and  to  their  heirs  and  assigns  for  ever. 
Peggy  Hoblyn  died  on  the  12tli  March,  1824,  and  at  the 
time  of  her  death  the  issue  of  Richard  Elliott  and  Martha 
Parnall  then  alive  and  entitled,  (if  by  law  they  might  be  so 
entitled,)  were  the  several  persons  above  named. 

No  evidence  was  given  at  the  trial  of  the  actual  raising 
of  the  sums  directed  to  be  raised  by  the  settlement  of  17-2, 
for  the  benefit  of  the  female  issue,  and  charged  on  part  of 
the  premises  in  question;  but  on  the  death  of  Hooper  Mar^ 
tyn,  his  widow  and  devisee  as  aforesaid  took  possession 
of  all  the  premises,  and  continued  in  the  enjoyment  of  them 
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from  that  time  without  interruption^  except  as  hereinafter 
mentioned. 

For  some  time  previously  to  Michaelmas,  1822,  one 
Hawker  had  been  tenant  to  Mr.  and  Mrs.  Hobli/n  of  the 
closes  called  Minnisses  and  Sandry's  fields,  but  his  tenancy 
ended  at  that  time ;  and  shortly  before  he  quitted  posses- 
sion, he  was  served  with  the  following  notice,  signed  by 
the  defendant's  father: — "  Whereas  I  claim  to  be  owner 
and  proprietor  of  all  those  fields  called  Sander's  or  Sandry*8 
fields,  and  Minnisses  paric,  situate  within  the  parish  of 
Padstow,  in  the  county  of  Cornwall,  which  you  now 
occupy  at  an  annual  rent:  now  I  do  hereby  give  you  notice^ 
that  I  intend  to  institute  legal  proceedings  for  the  recQveiy 
thereof;  and  further^  that  you  are  not  to  pay  any  rent  which 
now  is,  or  hereafter  may  accrue,  due,  for  the  same,  to  any 
person  or  persons  whomsoever,  without  my  knowledge  and 
consent.     Dated  this  third  day  of  June,  1822." 

Shortly  after  Hawker  had  quitted  these  premises,  the 
defendant's  father  went  to  all  the  closes,  claiming  to  enter 
as  lawful  heir,  to  take  possession,  and  cut  a  turf  in  the 
several  closes,  but  he  did  not  keep  or  continue  in  posses- 
sion. Mr.  Hoblt/H  received  the  rent  due  at  Michaelmas, 
1822;  he  could  not  then  get  another  tenant,  but  he  after- 
wards let  the  premises  to  one  Retallick.  At  Michaelmas, 
1823,  the  defendant,  with  his  father,  went  again  to  the 
several  closes,  and  turned  out  the  cattle  then  therein :  and 
in  April,  1824,  they  went  again,  and  began  to  plough  the 
£elds,  which  was  objected  to  on  the  part  of  Mr.  Brune^ 
but  the  defendant  persisted,  and  has  kept  possession  since 
that  time.  After  Michaelmas,  1824,  the  defendant  paid 
the  reeve  of  the  manor  of  Trevose  one  year's  chief  rent 
for  Sandry's  fields  and  the  Varwells,  parcel  of  the  premises 
in  question,  due  to  the  said  manor. 

By  indentures  of  lease  and  release,  bearing  date  Gth  and 
7th  May,  1824,  the  children  of  Richard  Elliott  and  Martha 
Parnall,  living  at  the  time  of  Peggy  Hoblyti^s  death,  (the 
husbands  of  the  married  female  childreu  being  parties  to 
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the  deeds,)  conveyed  their  interest  to  the  lessors  of  the 
plaintiflf.  These  deeds  recited  several  former  conveyances, 
and,  among  others,  deeds  of  lease  and  release  (er),  and  a  fine 
sur  conusance  de  droit,  Sic,  by  Joseph  Martyn  and  Agnes 
his  wife,  formerly  Agnes  Elliott,  unto  Edward  Coode  and 
his  heirs^  of  Michaelmas  term  48  Geo.  S;  and  lease  and 
release,  and  a  fine  sur  conusance  de  droit  come  ceo,  by 
Samuel  Thomas  Rud  Grace  his  wife,  formerly  Grace  Parnall, 
to  the  said  Edward  Coode,  of  Trinity  term,  54  Geo.  3. 

In  Trinity  term,  1824,  a  fine  was  levied  in  pursuance  of 
a  warrant  contained  in  the  deed  of  May,  1824;  and  the 
third  proclamation  was  in  Hilary  term,  1825. 

The  declaration  contained  two  demises  of  the  same  date, 
namely,  1st  September,  1824,  the  first  by  Brune,  and  the 
second  by  Coode,  and  the  premises  sought  to  be  recovered 
were  Minnisses,  Sandry's  fields,  and  the  Varwell  closes  in 
Crugmere. 

Preston,  for  the  lessors  of  the  plaintiff^.  Where  a  life 
estate  is  given  to  the  ancestor,  with  a  limitation  of  what- 
ever kind  to  his  heirs,  the  two  estates  unite.  This  may  be 
premised  upon  the  authority  of  the  general  rules  of  law, 
and  of  the  rule  in  Shelley^  case  {b).  It  follows,  that  the 
life  estate  given  to  Thomas  Martian  by  the  settlement 
united  (r)  with  the  ultimate  remainder  to  his  right  heirs  male. 


(fl)  As  to  which  sec  post,  513  (a). 

(6)  1  Co.  Rep.  93. 

(c)  Where  the  limitation  for  life 
is  followed  b^  ail  immediate  limi- 
tjition  to  the  heirs,  the  life  estate 
by  merging  in,  accelfratcs  the  re- 
mainder in  fee,  which  the  second 
limitation,  operated  upon  by  the 
rule  in  Shelley  s  case,  confers  upon 
the  ancestor.  But  in  ever^  case 
tlie  mle  has  performed  its  office, 
b^  transferring  to  the  ancestor  the 
benefit  of  the  limitation  to  his 
heirs;  the  consolidation  of  the  life 
estate  and  remainder  (where  lliey 


do  consolidate)  resulting  from  other 
principles.  There  is,  iherefore, 
properijr  speaking,  no  uniting  of 
the  two  limitations  under  the  rule 
in  ShelUys  case.  And  it  should 
be  observed,  that  the  rule  applies 
to  cases  where  a  uniting  of  the  two 
limitations  would  be  impossible ; 
as  where  the  estate  given  to  the 
ancestor  is  pur  auter  vie,  or  i/u- 
rante  viduitate,  &c.,  and  nlso 
where  the  second  limitation  is  me- 
diate, or  even  contingent;  in  all 
which  several  cases  the  nature  or 
situation  of   the  limitations    e\- 
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from  that  time  without  interruption^  except  as  hereinafter 
mentioned. 

For  some  time  previously  to  Michaelmas,  1822^  one 
Haxoker  had  been  tenant  to  Mr.  and  Mrs.  Hobli/n  of  the 
closes  called  Minnisses  and  Sandry's  fields,  but  his  tenancy 
ended  at  that  time ;  and  shortly  before  he  quitted  posses- 
sion, he  was  served  with  the  following  notice,  signed  by 
the  defendant's  father: — "  Whereas  I  claim  to  be  owner 
and  proprietor  of  all  those  fields  called  Sander's  or  Sandry*s 
fields,  and  Minnisses  park,  situate  within  the  parish  of 
Padstow,  in  the  county  of  Cornwall,  which  you  now 
occupy  at  an  annual  rent :  now  I  do  hereby  give  you  notice, 
that  I  intend  to  institute  legal  proceedings  for  the  recoveiy 
thereof;  and  further,  that  you  are  not  to  pay  any  rent  which 
now  is,  or  hereafter  may  accrue,  due,  for  the  same,  to  any 
person  or  persons  whomsoever,  without  my  knowledge  and 
consent.     Dated  this  third  day  of  June,  1822." 

Shortly  after  Hawker  had  quitted  these  premises,  the 
defendant's  father  went  to  all  the  closes,  claiming  to  enter 
as  lawful  heir,  to  take  possession,  and  cut  a  turf  in  the 
several  closes,  but  he  did  not  keep  or  continue  in  posses- 
sion. Mr.  Hoblt/n  received  the  rent  due  at  Michaelmas, 
1822;  he  could  not  then  get  another  tenant,  but  he  after- 
wards let  the  premises  to  one  Retallick.  At  Michaelmas, 
1823,  the  defendant,  with  his  father,  went  again  to  the 
several  closes,  and  turned  out  the  cattle  then  therein :  and 
in  April,  1824,  they  went  again,  and  began  to  plough  the 
£elds,  which  was  objected  to  on  the  part  of  Mr.  Brune^ 
but  the  defendant  persisted,  and  has  kept  possession  since 
that  time.  After  Michaelmas,  1824,  the  defendant  paid 
the  reeve  of  the  manor  of  Trevose  one  year's  chief  rent 
for  Sandry's  fields  and  the  Varwells,  parcel  of  the  premises 
in  question,  due  to  the  said  manor. 

By  indentures  of  lease  and  release,  bearing  date  Gth  and 
7th  May,  1824,  the  chWdren  of  Richard  Elliott  ^ud  Martha 
Parfiall,  living  at  the  time  of  Peggy  Hoblyti^s  death,  (the 
husbands  of  the  married  female  childreu  being  parties  to 
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to  the  spirit  of  this  act  of  parliament  to  consider  the  inden- 

^,    ,^  ture  in  this  case  as  voidable  only;  the  consequence  is,  that 

The  King  "  . 

17.  we  must  declare  it  to  be  absolutely  void,  and  that  no  settle- 

liiPswELL.     ,ng„t  ijjjg  (jgg„  acquired  by  service  under  it. 

HoLROYD,  J.  was  absent. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  fourth 
section,  as  it  stands,  is  certainly  not  very  intelligible,  nor 
can  it  be  rendered  so,  without  either  inserting  or  rejecting 
some  words.  But  by  either  of  those  means  it  may.  By 
inserting  the  words  "  or  otherwise/'  the  sense  is  rendered 
complete;  by  rejecting  the  words  ''  than  is  by  this  act 
limited,  ordained,  and  appointed/'  the  same  result  is  pro- 
duced :  and  the  rejection  of  those  words  seems  to  me  to 
give  an  effect  to  the  subsequent  enactment,  and  to  the 
words  *'  contrary  to  the  tenor  and  true  meaning  of  this 
act/'  therein,  which  is  otherwise  wanting.  The  fourth  sec- 
tion, thus  considered,  seems  to  me  most  clearly  to  com- 
prehend the  present  case,  and  I  think  this  indenture  was 
absolutely  void,  as  not  having  been  made  according  to  its 
provisions.  To  say  that  it  was  only  voidable,  would  be  to 
violate  the  spirit  of  the  enactment.  The  cases  in  which 
that  construction  has  been  adopted,  cannot  apply  to  an  act 
of  parliament  which  was  passed  for  public  purposes. 

Order  of  Sessions  quashed. 
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Lofts  v.  Hudson.  vJ^^ 

Assumpsit  for  goods  soW  and  delivered,  and  work  A  lamllord 
and  labour,  with  the  money  counts.     Plea,  non  assumpsit.  ^®*"p  ^"done 
At  the  trial  before  Garrow,  B.,  at  the  last  Spring  Assizes  upon  his  es- 
for  the  county  of  Cambridge  («),  it  appeared  that  notice  of  ^ar^  that 
trial  had  been  given  for  the  Summer  Assizes,  1827.     In  the  tenant 
July^  1827,  shortly  before  the  Commission  day,  the  de-  the  amount 
fendant  applied  to  the  plaintiff  to  settle  the  action.     The  ^{Jj^^i^!,^^"^' 
plaintiff,  the  defendant,  and  one   Jones,  the  defendant's  landlord  shatP^' 
tenant,  went  together  to  the  office  of  Archer,  an  attorney,  of^h^j^fe^jd." 
where  it  was  agreed  that  upwards  of  1(X)/.  was  due  to  ant's  costs. 
the  plaintiff  upon  the  balance  of  an  account  for  buildings  ^eing  paid, 

erected,  and  for  work  done  by  the  plaintiff  on  the  defend-  ^he  action 

,  .f  «  proceeds. 

ant's  estate,  occupied  by  Jones ;  that  the  latter  should  pay  This  arrange- 
that  sum  to  the  plaintiff  out  of  his  rent,  and  that  the  de-  ™^'?'  **  "°' 

*  ^  '  ^     ^  such  an  ac- 

fendant  should  pay  two-thirds  of  the  plaintiff's  costs,  as  knowledgment 

soon  as  they  could  be  ascertained.    Jones  paid  the  100/.,  ^,iJ»g^oriahiar 
and  an  account  of  the  costs  was  furnished  to  the  defendant,  liability  as 
who  had  not,  however,  paid  any  part  of  such  costs;  for  the  plaintiff  to  a 
purpose  of  recovering  which  the  record  was  now  brought  verdict;  even 
down  for  trial.     The  plaintiff  had  paid  his  attorney  the  full  itisnotinad- 

amount  of  his  costs.      The  plaintiff  called  a  witness  to  "^l^^^'® '" 

'^  evidence  as 

prove  that  the  work  had  been  ordered  by  the  defendant;  but  being  in  the 
in  this  he  did  not  succeed.     Upon  this  it  was  contended,  on  compromise. 

the  part  of  the  defendant,  that  the  plaintiff  had  mistaken  PerJfo/ray(/,J. 
,  .  II'  1     i.  !•  1  •  and  Littledalty 

his  course,  and  that  instead  of  proceeding  to  try  this  cause,  j  ^  dubitante, 

he  should  have  brought  an  action  upon  the  agreement  for  ^^y^^i^'  *^* 
the  recovery  of  the  two-thirds  of  his  costs.  The  learned 
Judge,  however,  was  of  opinion,  that  inasmuch  as  it  ap- 
peared by  the  agreement  at  Archer's,  that  a  contract  had 
been  made,  and  had  not  been  performed,  the  ]>laintiff  was 
entitled  to  a  verdict  with  nominal  damages;  but  leave  was 
given  to  the  defendant  to  move  to  enter  a  nonsuit  (6).    A  rule 

(ja)   Counsel    for  the   plaintiflf,  (6)   On  the   following  day  the 

Storks,  Serjt.  and  F.Kelly;  for  the      learned  Judge  expressed  his  regret 
defendant,  Biggt  Andrercs.  at  having  given  the  defendant  leave 

to  move. 
VOL.  11.  I  I 
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1828.  Those  lands  uere  settled  upon  trustees,  for  the  purpose  of 
raising  portions,  and  in  them  the  trustees  took  an  estate  in 
fee.  The  money  for  the  portions  was  not  to  be  raised 
until  after  Hooper  Martj/n  died  without  male  issue.  That 
event  took  place  in  1795.  If  the  trustees  took  the  fee,  no 
estate  could  be  limited  after  it,  although  it  was  determin- 
able ;  and  then  the  heirs  of  Thomas  Marttjn  could  have  no 
legal  interest,  but  an  equitable  interest  only.  The  words 
are  large  enough  to  pass  the  fee.  There  is  no  definite  pe- 
riod at  which  the  estate  is  to  cease,  therefore  the  trustees 
took  the  fee.  Doe  v.  Wi/lan  (a).  It  was  uncertain  when 
the  money  for  the  i)ortions  would  be  raised,  and  it  is  not 
found  as  a  fact  whether  it  ever  has  been  raised ;  that  was  a 
question  for  the  Jury:  the  Court  cannot  form  any  presump- 
tion on  the  subject.  Doe  v.  Passwgham  (b).  The  interests 
created  by  the  will  of  Hooper  Martyn,  after  the  death  of 
Peggy  lloblj/n,  were  contingent:  and  though  such  an  in-^ 
terest  may  perhaps  be  devised.  Doe  v.  Tomkiuson  (c),  it 
clearly  cannot  be  assigned.  Lampet's  case  {dy  Then  the 
lease  and  release  by  Agues  Elliott  and  Grace  Thomas  con- 
veyed no  estate,  and  the  fines  gave  no  title,  but,  on  the 
contrary,  operated  as  an  extinguishment  of  the  contingent 
interests  of  those  who  were  parties  to  them.  Buckler^si 
case  (c),  Weale  v.  Lower  (/).  In  the  last  mentioned  case 
it  was  undoubtedly  held  that  the  fine  operated  as  an 
estoppel, and  not  as  an  extinguishment;  but  that  was  a  fine 
sur  concessit,  and  these  were  fines  sur  conusance  tie  droit, 
which  operate  only  byway  of  extinguishment:  a  distinction 
which  is  expressly  laid  down  in  the  fifth  resolution.  LfOrd 
Talbot  says,  in  Vick  v.  Edwards  (g),  that  a  fine  levied  of 
a  contingent  interest  will  pass  a  good  title  by  way  of  estop- 
pel^ and  though  he  does  not  mention  the  species  of  fine,  his 
reference  to  the  case  of  Weale  v.  Lower  (h)  goes  far  to  shew 

(a)  2  B.  &  A.  84.  (e>  2  Co.  Rep.  56,  6th  ResoJ. 

(6)  6  B.  &  C.  305.  (/)  Pollexfen,  54. 

(c)  2  M.  &  S.  165.  (g)  3  P.  Wms.  372. 

(d)  10  Co.  Rep.  46,  &  note  (D.)  (A)  Pollexf.  54 ;  ppit,  504,  5. 
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that  he  must  have  been  speaking  of  a  fine  sur  concessit*  18S8. 
The  fourth  resolution  in  that  case  seems  to  explain  this 
point,  for  it  is  theie  said,  "  a  fine  was  levied  sur  concessit 
for  years;  it  did  not  displace  the  fee;  and  when  that  vested, 
it  fed  the  estoppel,  and  then  the  estate  by  estoppel  became 
an  estate  in  interest,  and  was  the  same  as  if  the  contingency 
had  happened  before  the  fine  was  levied."  Helps  v.  Here' 
ford  (a)  is  distinguishable  from  the  present  case.  Tliere  the 
heir  conveyed  by  fine  while  the  fee  simple  was  in  the 
ancestor,  and  the  fine  could  operate  only  by  estoppel,  be- 
cause the  heir  had  no  interest  to  convey ;  it  was  like  the 
common  case  of  a  deed  between  two  parties,  where  the  party 
professing  to  convey  having  no  interest,  the  deed  operates 
by  estoppel.  Here  the  parties  to  the  fine  had  an  interest 
which  was  descendible,  or  devisable,  though  not  assignable. 
Davies  v.  Bush  {b),  and  Tyrrell  w  Marsh  (c),  are  exceptions 
to  the  general  rule,  and  merely  decide  that  a  fine  will  not 
operate  to  the  extinguishment  of  a  power,  where  it  appears 
on  the  face  of  the  deed  to  lead  or  declare  the  uses,  that 
such  was  not  the  intention  of  the  parties.  [Baifley,  J.  It 
is  quite  clear  that  the  parties  in  this  case  did  not  intend  to 
extinguish  their  interests  by  levying  the  fines.]  That  is  so, 
undoubtedly ;  but  the  same  may  be  said  of  every  case  in 
which  a  fine  has  been  held  to  operate  as  an  extinguishment. 
Lastly,  no  entry  was  ever  made  by  the  devisees  of  Hooper 
Martyn  after  the  death  of  Peggy  Hoblyu,  his  widow ;  their 
interest,  therefore,  could  not  be  conveyed,  and  there  is  no 
demise  by  them.  [_.Bayley,  J.  If  they  could  demise,  might 
they  not  convey?]  No ;  a  right  of  entry  may  be  demised  in 
ejectment,  but  cannot  be  conveyed.  Goodright  v.  Forrester  {d). 
The  defendant  in  this  case  was  an  intruder,  if  he  was  not  a 
disseisor;  and  after  intrusion,  the  party  having  the  right  of 
entry  must  actually  enter  before  he  can  convey ;  Co.  Litt. 
49,  a;  where  it  is  said,  '*  If  the  feoffor  be  out  of  possession 
(not  confining  the  position  to  the  case  of  a  disseisin)  neither 

(a)  2  B.  &  A.  349.  (d)  8  East,  552;  1  Taunt.  578. 

(6)  M'Clel.  &  Y.  58.  And  see  1  Wms.  Saund.  319  a; 

(c)  3  Bingh.  31.  Fenn  v.  Smartf  12  Easr,  444. 
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^28.  ^  fine,  recovery,  indenture  of  bargain  and  sale  inrolled«  nor 
other  convevance,  doth  avoid  an  estate  by  wrong,  and 
reduce  clearly  the  estate  of  the  feoffor  and  make  a  perfect 
tenant  of  the  freehold,  but  only  livery  of  seisin  upon  the 
land :"  and  Butcher  v.  Butcher  (a)  is  a  recent  decision  in- 
volving the  same  principle. 

Preston,  in  reply.  The  first  point  made  on  the  part  of 
the  defendant  is  fully  answered  by  the  decisions  in  Lorii 
OssulstoHH  case  (A),  and  the  case  of  Counden  v.  Clerke  (c), 
the  latter  of  which  establishes  that  in  order  to  construe  the 
words  "  heirs  male"  as  words  of  purchase,  the  party  claim- 
ing to  take  under  them  must  make  himself  out  to  be  both 
"  heir"  and  "male."  These  words  cannot  designate  a 
special  heir,  except  in  the  case  of  an  estate  tail,  which  the 
present  clearly  is  not.  With  respect  to  the  second  point* 
whatever  estate  or  interest  remained  undisposed  of  by  the 
settlement  was  not  in  abeyance,  but  was  a  grantable  or  de- 
visable interest  which  vested  in  the  heir  of  Thomas  Martyn^ 
until  it  could  vest  according  to  the  terms  of  the  settlement : 
and  it  was  devised  by  his  heir.  Hooper  Marti/n,  under 
whose  will  the  lessors  of  the  plaintiff  claim.  Upon  the 
third  point,  which  relates  to  those  parts  of  the  property  in 
which  the  female  issue  were  interested,  it  is  said,  that  the 
trustees  took  the  fee.  But  the  settlement  contains  no 
words  which  warrant  that  construction.  The  property  is 
settled  to  the  use  of  the  female  issue  ((/),and  the  legal  estate 
was  executed  in  them  by  the  statute  (e).  For  one  particular 
purpose  the  trustees  were  to  receive  the  rents;  but  that  gave 
them  only  a  chattel  interest,  Jernmot  v.  Cooli/  {f)\  and 
the  purpose  must  be  presumed  to  have  been  answered  long 

(a)  Ante,\,  220  ;  7  B.&C.  399.  more  than   a  chattel  interest,  as 

(6)  3  Salk.  33G;  11  Mod.  189.  upon  a  devise  to  executors  until 

(c)  Hob.  29.  debts  arc  paid  ?     Vide  ante,  vol.  i. 

(d)  Ante,  487.  47. 
{c)  Qu.  whether  the  estate  exe-  (^f)  1  Lev,  170. 

cuted  in   the  daughters   was   for 
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ago.     An  estate  to  A,  and  his  heirs,  to  hold  until  a  certain         1828. 

*       —        _       J 

conting<?ncy  shall  happen,  is  a  common  estate,  but  it  is  not 
a  {ce{a).     Here  the  estate  to  the  trustees  was  at  all  events  to  v, 

cease  upon  the  female  issue  coming  of  age;  therefore  it  ^Ri^>» 
could  not,  under  any  circumstances,  become  absolute :  and 
therefore  it  was  not  a  fee.  But  assuming  that  the  trustees 
did  take  a  fee,  still  the  argument  raised  npon  the  principle 
that  no  estate  can  be  limited  after  a  fee,  does  not  apply, 
because  that  principle  does  not  extend  to  wills  or  convey- 
ances to  uses.  Then  as  to  the  conveyance  by  the  devisees 
of  Hooper  Martj/n,  there  was  no  interest  vested  in .  any  of 
those  persons ;  their  interest  was  a  mere  chance  or  possi- 
bility;  they  were  mere  strangers;  such  interest  as  they  had 
could  neither  be  granted,  devised,  nor  released ;  Leake  v. 
Robinson  (b),  /we  v.  Audley  (c) ;  therefore  it  could  only  be 
bound  by  estoppel,  and  it  was  in  that  mode,  and  in  that 
only,  that  the  conveyance  and  fine  by  them  could  and  did 
operate.  As  to  the  extinguishment  of  the  contingent  in* 
terest  by  the  fine,  Davles  v.  Bush  (il)  is  a  direct  autho- 
rity to  shew  that  the  fine  could  not  so  operate.  The 
case  of  disseisin  put  in  Buckler*s  case  (c)  is  very  distinct 
from  the  present,  for  there  the  disseisor  had  the  seisin,  and 
the  disseisor  had  only  the  right ;  and  the  law  does  not 
permit  a  right  to  be  tranfcrred :  besides,  even  that  case  was 
denied  in  Marcli^  GO.  As  to  the  resolution  cited  from 
Weale  v.  Lower  {J),  that  was  the  case  of  a  contingent  re- 
mainder to  a  party  ascertained,  and  was  moreover  an  obiier 
dktiini,  not  necessary  to  the  decision  of  the  question  there 
before  the  Court.  Lastlv,  there  was  no  necessity  for  an 
entry  by  the  devisees  of  Hooper  Marti/n,  The  defendant 
is  not  a  disseisor;  there  is  no  disseisin  here;  William  A. 
Hughes  V.  Thomas  (g) ;  and  if  there  is  no  disseisin,  there  h 
no  intrusion,  for  the  one  cannot  be  without  the  other :  here 

(a)  Such  nn  estate  appears  ro  be  (d)  M'Clel.&  Y.  58. 

a  fee  simple  determinable.  (r)  2  Co.  Rep.  66,  Gih  Uesol. 

(6)  2  Meriv.  363.  (/)  I'ollexfcn,  51,  4th  Ilusol. 

(f)  1  Cox,  :Vi\.  (^)  12  East,  Ul. 

VOL.  II.  K  K 
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1828.  there  is  nothing  but  a  naked  possession  by  a  trespasser, 
which  cannot  bar  the  real  owner's  right  to  convey.  But 
even  supposing  an  entry  was  necessary,  still  the  lessors  of 
Martyn.  ^jj^  plaintiff  had  a  previous  title  to  two  ninth  parts  by 
estoppel,  and  for  so  niuch>  at  all  events,  they  arc  entitled  to 
retain  the  verdict. 

The  case  was  argued  at  the  sittings  in  Banc  after  last 
Easter  term^  when  the  Court  took  time  for  deliberation. 
Judgment  was  now  delivered  by 

Bay  LEY,  J.,  who,  after  stating  the  facts  of  the  case,  thus 
proceeded.  Upon  this  state  of  facts,  the  first  question 
which  was  discussed  was,  what  was  the  effect  of  the  limi- 
tation to  the  use  of  the  right  heirs  male  of  Thomas  Marti/ft? 
Whether  these  words  were  words  of  limitation,  or  whether 
they  were  words  of  purchase?  It  was  properly  conceded 
by  Mr.  Fraser  that  they  were  to  be  taken,  not  as  words  of 
purchase,  but  as  words  of  limitation,  unless  a  contrary 
intention  were  manifest;  but  he  insisted,  that  from  the  w'holc 
scope  of  the  deed  a  contrary  intention  was  manifest,  and 
that  the  limitation  pointed  to  such  person  as  should  be 
heir  male  of  Thomas  Martj/n  at  the  time  the  preceding 
estates  should  fail.  Now  for  such  an  intention  I  have 
looked  in  vain  throughout  the  whole  of  this  deed.  If  in 
this  case  I  were  at  liberty  to  conjecture,  the  opinion  I 
should  form  would  be,  not  that  the  testator  was  looking  to 
any  particular  individual,  or  meant  to  make  the  object  of 
his  bounty  any  person  who  nt  a  distant  and  indefinite  time 
might  fill  the  character  of  heir  male;  but  that  he  meant  to 
create  a  general  estate  in  tail  male  in  himself,  and  that, 
either  by  accident  or  otherwise,  he  unintentionally  omitted 
the  words  necessary  to  shew  of  whose  body  they  were  to  be 
heirs  male.  The  consequence  of  this  would  be,  that  these 
would  be  words  of  limitation,  that  the  word  "  male"  must 
be  rejected,  and  that  under  these  words  Thomas  Marlyn 
took  immediately  the  ultimate  remainder  in  fee.  But  sup- 
pose these  to  be  words  of  purchase,  it  would  not  bar,  as 


Doe 

V, 
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it  seems  to  me,  the  lessors  of  the  plaintiff^  because,  upon  18^. 
ihe  execution  of  the  deed,  this  would  be  a  contingent  re- 
mainder, on  the  ground  that  nemo  est  hares  viventls,  and 
that  during  the  life  of  Thomas  Martyn  no  one  could  be  Martyn* 
either  his  heir  or  heir  male.  But  I  can  see  no  reason  why 
it  should  not  vest  the  instant  Thomas  Martyn  died,  the 
instant  there  came  into  being  a  person  who  satisfied  the 
character  of  his  heir  male.  The  law  inclines  to  the  vesting 
of  estates ;  and  as  soon  as  a  person  comes  in  esse  who  fills 
the  character  to  which  a  particular  remainder  points,  that 
remainder  vests,  unless  there  be  something  to  shew  an  in- 
tention that  it  should  not  then  vest.  Is  there  any  thing  to 
shew  such  an  intention  here?  I  think  not.  The  limita- 
tion is  not  specially  to  the  then  right  heirs  male  of  Thomas 
Martyn,  or  to  such  persons  as  shall  then  be  such  heirs  mule, 
but  generally  to  the  right  heirs  male  of  Thomas  Martyn. 
As  soon,  therefore,  as  any  person  filled  that  character  and 
answered  that  description,  that  remainder  vested  in  interest. 
Upon  the  death  of  Thomas  Martyn  in  1740,  the  remainder 
vested  in  William,  who  was  then  his  heir,  and  upon  the 
death  of  William  m  17799  the  remainder  descended  in  fee 
on  Hooper,  who  had  therefore  power  to  make  a  will. 

The  next  question  applies,  not  to  the  whole  estate,  but 
to  that  property  only  which  is  included  in  the  second  branch 
of  the  settlement,  namely,  the  Varwell  closes,  and  the  pro- 
perty in  Crugmere.  This  question  is,  whether  the  limita- 
tion to  the  trustees  to  the  use  of  the  issue  female  of  Thomas 
Martyn^  vests  the  whole  fee  in  the  trustees,  so  as  to  pre- 
vent the  persons  who  claim  under  the  ultimate  remainder 
from  having  any  claim  at  law.  The  limitation  is,  that  for 
want  of  issue  male  of  Tliomas  Martyn  by  Martha  Hooper, 
or  if  such  issue  should  die  without  issue  male,  and  Thomas 
Martyn  should  have  a  daughter  or  daughters  by  Martha 
Hooper^  living  at  his  death,  then  the  trustees,  their  heirs 
and  assigns,  should  stand  seised  to  the  use  and  behoof  of 
the  issue  female  of  Thomas  Martyn  by  Martha  Hooper,  for 
raising  out  of  the  rents,  issues,  and  profits  of  the  estate, 

K  K  ^ 
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Goo/,  if  there  was  only  one  daughter,  and  800/.  if  there 
were  more,  to  be  paid  to  them  at  21;  and  if  such  sum 
could  not  be  raised  out  of  the  profits  by  the  time  of  pay* 
ment,  then  the  premises  should  stand  charged  with  those 
sums,  until  they  could  be  raised  out  of  the  rents,  issues, 
and  profits.  Until  21,  that  is,  until  the  daughters  had 
attained  21,  the  trustees  and  their  heirs  were  to  raise  such 
maintenance  for  the  daughters  as  they  should  think  fit. 
The  trustees,  therefore,  have  no  express  power  given  them 
over  the  rents,  except  during  the  infancy  of  the  daughters; 
and  upon  the  daughters  attaining  21,  the  use  seems  exe- 
cuted in  the  daughters,  and  it  is  to  tliem,  and  to  them 
only,  that  the  control  appears  to  be  given  over  the  rents, 
issues,  and  profits.  Suppose,  however,  that  the  legal 
estate  had  been  vested  in  the  trustees,  and  that  the  6O0L 
or  the  800/.,  in  the  events  which  happened,  were  to  have 
been  raised,  and  that  the  trustees  were  the  persons  who 
ought  to  have  raised  them,  and  that  they  took  a  fee,  it  is 
impossible  to  say  that  they  took  more  than  a  limited  fee,  a 
fee  which  must  have  determined  when  the  600/.  or  the 
800/«  should  have  been  raised,  and  the  ulterior  right  ex- 
pectant upon  the  determination  of  that  limited  fee  must  at 
law  have  been  in  the  heir  at  law  of  the  settlor,  not  by  way 
of  limiting  a  fee  upon  a  fee,  but  because  it  was  part  of  the 
old  right;  and  upon  failure  of  the  estates  which  were  limited 
by  the  settlement  it  returned  back  to  the  Settlor.  The 
doctrine  applicable  to  this  part  of  the  subject  is  to  be  col- 
lected in  Co.  Litt.  191  a.  n.  1.  Considering,  then,  that 
no  claim  ever  appears  to  have  been  made  by  the  trustees, 
that  nearly  20  years  of  a  possession  adverse  to  their  claim 
had  occurred  at  the  time  this  ejectment  was  brought,  and 
that  much  more  than  the  full  term  of  20  years'  adverse  pos- 
session has  been  since  completed,  (for  the  defendant's  pos- 
session not  being  shewn  to  be  under  them,  or  on  their 
behalf,  must  be  taken  to  be  adverse  to  their  claim,)  and  that 
up  to  the  present  time  they  appear  to  have  made  no  claim, 
we  think  the  defendant  cannot  avail  himself  of  any  supposed 
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right  in  the  trustees.    The  presumption  at  this  distance  of        ^^^^- 
time  is,  that  it  was  either  released  or  satisfied;   and  we         j^^^ 

think  it  too  doubtful  and  too  distant  to  be  a  defence  in  the  v- 

,      -  Martyn. 

mouth  of  a  stranger. 

The  next  point  was,  whether  the  conveyance  of  the 
6th  and  7th  of  May,  1824,  passed  any  interest  to  the 
lessors  of  the  plaintiff;  and  upon  that  we  entertain  no 
doubt.  The  objection  was,  that  the  remainder-men,  the 
grantors,  had  not  entered  at  the  time  the  deeds  were  exe- 
cutedy  and  that  the  defendant  had.  It  was  admitted  that, 
generally  speaking,  an  entry  by  a  remainder-man  was  not 
necessary ;  but  it  was  contended  that  this  was  not  to  be 
treated  as  an  ordinary  case>  because  the  defendant  had 
entered.  There  is,  however,  no  authority  for  holding  such 
a  conveyance  inoperative. 

•  Ip  Co.  Litt.  49  a.  (a)  it  is  said,  *'  if  the  feoffor  be  out  of 
possession,  a  fine,  recovery,  indenture  of  bargain  and  sate 
inrolled,  or  other  conveyance,  does  not  avoid  an  estate  by 
wrong."  It  does  not  say  that  the  conveyance  is  void, 
but  only  that  it  does  not  avoid  an  estate  by  wrong.  But 
what  estate  had  the  defendant  in  this  case?  The  remainder- 
men were  entitled  to  treat  him  as  an  intruder,  for  the 
sake  of  the  remedy,  but  it  does  not  lie  in  his  month,  as 
against  them,  to  say  that  he  had  any  estate.  What  are  the 
facts?  Peggy  Martyn,  the  tenant  for  life,  died  on  the  12th 
of  March,  1824.  Was  any  one  then  in  possession.  The 
case  does  not  find  the  fact.  Did  any  of  the  remainder-men, 
or  did  any  person  on  their  behalf^  enter?  The  case  is  silent 
as  to  that  fact.  Some  time  in  April,  it  is  not  stated  when, 
the  defendant  entered,  and  began  to  plough  the  fields. 
That  was  objected  to  on  the  part  of  Brune,  but  not  by  the 
persons  in  whom  the  legal  estate  had  vested.  But  did 
Brune  know  it?  Did  Coode,  or  any  one  of  the  remainder- 
men, know  it?  It  is  not  stated  that  they  did;  and  on  the 
7th  of  May  the  conveyance  was  executed.  If  the  sale  had 
been  one  of  a  pretended  title  only,  the  case  would  have  been. 

(a)  2  Tbo.  Co.  Litt.  353. 
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withio  the  operation  of  the  statute  32  H.  8,  c.  9-  But  to 
bring  a  case  within  that  statute,  the  seller  must  have  a  pre- 
tended title  only*  and  the  information  must  aver  that  it  it  a 
pretended  title  only,  for  that  is  the  point  of  the  action.  Res 
et  Barnes  v.  Uill(a),  But  here,  there  was  a  sale  of  a  valid,  not 
of  9L  pretended  title,  where  the  possession  had  gpne  with  the 
title  till  within  two  months  of  the  sale,  and  there  had  been  no 
act  of  dispossession,  if  there  ever  was  any,  till  within  a  still 
shorter  period.  It  was  argued  that  the  conduct  of  the  de- 
fendant amounted  to  what  the  law  considers  an  intrusion,  and 
that  he  was  in  the  land  as  an  intruder  at  the  date  of  the  con- 
veyance. But  what  does  the  law  consider  an  intrusion  (6)? 
Not  a  mere  wrongful  entry  into  possession,  unless  the  rightful 
owner  elects  so  to  consider  it,  but  a  wrongful  possession  of 
the  freehold;  and  what  Lord  Ellenbarotigh  lays  down  in 
William  d.  Hughes  v.  Thomas  (c)  as  to  disseisio,  applies 
equally  to  intrusion,  both  equally  ousting  the  right  owner, 
not  from  the  possession  merelyi  but  from  the  possession  of 
the  freehold.  He  there  says,  "  disseisin  was  formerly  a 
notorious  act,  when  the  disseisor  put  himself  in  the  place  of 
the  disseisee  as  tenant  of  the  freehold,  and  performed  the 
acts  of  the  freeholder,  and  appeared  in  that  character  in  the 
Lord's  Courts/'  But  what  acts  of  notoriety  are  there  in 
this  case  on  the  part  of  the  defendant,  as  claiming  to  put 
himself  in  the  place  of  the  rightful  freeholder?  At  most  he 
was  only  in  possession  six  weeks,  and  under  those  circum* 
stances  it  does  not  appear  to  us  that  there  was  such  an  estate 
by  wrong  acquired  by  him,  as  would  prevent  the  remainder* 
men  from  making  a  valid  conveyance. 

The  last  objection  applies  to  two  shares  only,  namely,  those 
of  AgnesMarti/n  and  Grace  Thomas,  and  the  ground  of  that 
objection  is,  that  before  the  death  of  Peggy  Martyn,  and 
while  their  estates  were  contingent,  they  had  levied  fines  «irr 
conusance  de  droit  come  ceo,  and  that  all  right  as  to  their  shares 
was  thereby  effectually  extinguished  and  destroyed.    Those 

(a)  Cro.  Car.  233.   And  see  1  (6)  Vide  Butcher  v.  Butcher^  ante, 

Hawk.  P.C.  c.  86,  s.  10;  Dyer,        i.  220. 
74,  b,  pi.  19.  (c)  12  East,  155;  po$t,  507. 
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fines  were  not  produced  in  evidence  at  the  time  of  the  trials 
and  they  do  not  constitute  any  part  of  the  special  case;  but 
they  are  stated  in  the  deeds  of  the  6tb  and  7th  of  May,  1824, 
and  being  so  stated,  we  are  bound  to  assume  that  there  were 
such  fines;  and  if  those  fines  had  the  efiect  supposed  of 
destroying  the  contingent  remainder,  then  these  deeds  are, 
as  to  two  shares,  bad  on  the  face  of  them.  The  fines  are 
described  in  the  release,  as  stated  in  the  case,  not  as  fines 
mr  concessit,  which  if  for  years  only  would  not  have  had  the 
effect  of  working  any  destruction  or  extinguishment,  but  the 
one  as  a  fine  stir  conuzance  de  droit,  and  the  other  as  a  fine 
sur  conuzance  de  droit  come  ceo.  Upon  the  question  as  to  the 
effect  of  such  a  fine  upon  a  contingent  remainder,  the  authori* 
ties  and  opinions  of  text  writers  are  contradictory.  Mr.  Pres* 
tortt  in  the  first  volume  of  his  Treatise  on  Conveyancingr  page 
209»  seems  to  consider  that  the  fine  has  in  all  cases  the  effect 
of  destroying  the  contingent  remainder,  Mr.  Svgden,  in  his 
book  on  Uses,  considers  that  it  has  no  such  effect,  and  there 
are  some  passages  in  FeamCf  in  the  edition  published  by 
Mr.  Butler,  in  which  he  also  seems  to  consider  that  a  fine 
will  not  destroy  a  contingent  remainder.  It  is  clear  that  a 
contingent  remainder  cannot  be  passed  or  transferred  by  a 
conveyance  at  law.  But  in  equity  it  is  clear  that  it  may; 
In  Whitfield  v.  Fawcett  {a),  on  a  marriage  settlement,  a  rent 
was  created  to  the  use  and  intent  that  the  heirs  of  the  body 
of  the  wife  and  their  heirs  should  receive  such  rent,  and 
subject  thereto  the  land  was  limited  to  the  husband  and  his 
heirs.  There  were  two  sons  of  the  marriage,  and  they,  in 
the  life  of  the  father  and  mother,  sold  this  rent  to  the 
plaintiff,  without  fine.  The  estate  was  the  father's.  Lord 
Hardtoicke  held  that  the  sons  had  not  an  actual  possibility 
at  the  time  they  sold;  the  rent  might  never  arise,  or  if  it  did, 
the  sons  might  hot  be  heirs  of  the  mother's  body  at  her 
death.  Nothing,  therefore,  passed  by  that  conveyance. in 
point  of  law,  it  being  by  deed,  and  not  by  fine,  which,  had 
it  been  levied  of  this  rent,  and  they  had  survived  their 

(»)  1  Vez.  sen.  391. 
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mother,  would  have  operated  as  against  them  by  estoppel, 
binding  them  and  their  heirs.  In  Wright  v.  Wright  (a), 
testator  devised  in  fee  to  his  two  daughters,  but  that  if  either 
died  unmarried,  his  son  Robert  should  take  the  estate  in  fee, 
paying  the  other  daughter  500/.  Testator  died.  Robert^ 
in  consideration  of  natural  love,  conveyed  the  land,  and  all 
his  claim  and  right  therein,  to  his  younger  son  George. 
Robert  died.  One  daughter  died  unmarried.  Roberts 
eldest  son  filed  a  bill,  claiming  the  estate  on  paying  the  other 
daughter  500/.  The  question  was,  whether  the  conveyance 
to  George  was  a  bar  to  the  claim  of  the  elder  son;  and  Lord 
Hardwicke  held  it  was,  for  though  the  limitation  to  Robert 
was  by  way  of  executory  devise,  and  therefore  a  possibility 
only,  which  the  law  will  not  permit  to  be  granted,  yet  it 
may  be  disposed  of  in  equity  to  a  stranger,  and  the  bill  was 
dismissed  with  costs.  But,  although  a  contingent  remainder 
cannot  be  conveyed  at  law,  it  may  be  extinguished ;  and  the 
question  here  is  whether  a  fine  in  fee  of  necessity  extin- 
guishes it.  It  may  be  conceded  that  a  fine,  if  so  intended, 
will  have  that  effect,  and,  as  far  as  this  case  is  concerned, 
that  such  shall  prima  Jacie  be  taken  to  have  been  the  inten- 
tion; but  the  question  is,  whether  the  fine  will  have  thai 
operation  when  a  contrary  intention  is  apparent.  Mr* 
Preston,  in  his  Treatise  on  Conveyancing,  seems  to  think  that 
it  shall.  I  do  not  cite  this  book  as  an  authority,  though  from 
the  learning,  research,  experience  and  discrimination  of  the 
author,  it  is  extrajudicially  entitled  to  great  weight;  but  I 
refer  to  it  because  it  states  the  doctrine  concisely,  and  the  rea- 
son of  it,  and  gives  a  reference  to  all  the  authorities.  The  pas- 
sage to  which  I  refer  is  to  be  found  in  page  209,  and  is  as  fol- 
lows: "A  person  who  has  merely  a  right  of  action  or  of  entry, 
or  a  contingent  remainder,  or  other  future  or  executory  interest, 
which  docs  not  give  a  vested  estate,  should  cautiously  avoid 
levying  this  species  of  fine,  (that  is,  a  fine  sur  conusance  de 
droit  come  ceo,)  unless  he  mean  to  extinguish  his  interest ; 
for  as  rights  of  action,  &c.  (of  course  including  contingent 

(a)  1  Vez.  sen.  411. 
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remainders)  cannot  be  transferred,  the  conusee  in  the  fine         1B98. 
cannot  derive  any  advantage  from  the  fine.'    On  the  other 
hand,  strangers  to  thejine^  that  is,  persons  not  parties  to  it,  v. 

may  avail  themselves  of.it,  to  preclude  the  title  of  the  J^i^^tyk* 
conusor,  and  a  party  will  not  be  allowed,  in  opposition  to 
his  own  fine,  to  assert  a  title  to  the  land.  The  consequence 
is,  that  the  fine  enures  to  the  benefit  of  the  persons  to  whom 
the  right  might  have  been  released,  exactly  the  same  as  if 
the  fine  had  been  a  release."  The  opinion  here  expressed 
by  Mr.  Preston  is  at  variance  with  that  of  Mr.  Feame.  In 
the  Essay  on  Contingent  Remainders,  page  289,  the  latter 
says,  ''That  a  contingent  estate  candot  be  passed  or  trans* 
ferred  by  a  conveyance  at  law,  before  the  contingency  bajk* 
pens,  otherwise  than  by  way  of  estoppel  by  fine  (or  recovery), 
appears  by  Wealev.  Lower{a),SLndFickv.  Edwards{b).  In  the 
7  th  edition  of  that  work  by  Mr.  Butkr,  p.  366,  this  position 
is  stated  in  a  note,"  [A  contingent  remainder  may, before  it 
vests,  be  passed  by  fine  by  way  of  estoppel,  so  as  to  bind 
the  interest  which  shall  afterwards  accrue  by  the  contin- 
gency,] but  upon  this  head,  see  Mr.  PrestotCs  -Treatise  on 
Conveyancing.*'  The  part  within  the  brackets  is  in  the  text 
of  Feame,  and  it  is  introduced  in  the  note  as  the  legal  posi- 
tion established  by  the  section  to  which  it  applies.  In  the 
same  edition,  p.  366,  it  is  said,  that  a  contingent  remainder 
cannot  be  passed  or  transferred  by  a  conveyance  at  law, 
before  the  contingency  happens,  otherwise  than  by  way  of 
estoppel  by  fine  or  by  recovery. where,  the  contingent  re* 
raainder-man  comes  in  by  voucher,  by  Weak  v.  Lower  (c), 
and  Vickv.  Edwards  (d):  but  contingent  estates  it  seems  are 
assignable  inequity.  In  the  edition  of  Gilbert  on  Uses,  hy 
Sugden,  p.  124,  there  is  the  follow*ing  note  by  the  editor:  ''It 
should  seem  that  it  may  still  be  considered  clear  that  a  fine 
in  fee  of  a  contingent  estate  will  .t>perate  to  pass  it  to  the 
conusee  by  estoppel." 

(a)  PoUexf.  54;  ante,  49^,  497 ;  .  (c)  Pollexf.  54;  •aiiJt^494,'497 ; 

infrdf^e).  tuprd,(d). 

{b)  3  P.  Wms.  372;  ante,  494;  (rf)  3  P.  Wins.  372.;  ante,  494; 

infra,  {d)»  suprd,(b).     .           •-,' 
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1828.  The  opinions  of  text  writers  upon  the  subject  beiDg  tbua 

contradictory,  it  becomes  necessary  to  examine  the  authori- 
ties upon  which  they  respectively  rely  in  support  of  those 
opinions.     Mr.  Preston  relies  upon    Weale  v.  Lower,  and 
upon  what  he  calls  the 6th  resolution  in  Bucklers  caseCu)* 
The  latter  should  rather  be  called  an  extra-judicial  dictum; 
for  it  was  not  one  of  the  points  resolved*  nor  did  it  arise 
upon  the  facts  in  the  case.     It  is  this : — "  Sixthly,  it  was 
said,  if  disseisee  levy  a  fine  to  a  stranger,  that  in  this  case 
the  disseisor  shall  retain  the  land  for  ever;  for  the  dis- 
seisee against  his  own  fine  cannot  claim  the  land,  and  the 
conusee  cannot  enter;  for  the  right  which  the  conusor  bad 
cannot  be  transferred  to  him ;  but  by  the  fine  the  right  is  ex- 
tinct, whereof  ihe  disseisor  shall  take  advantage."     In  Weale 
V.  Lotoer  the  same  doctrine  is  held  by  Lord  Hale;  but  the 
case  there  in  judgment  did  not  fall  within  it.     There  a  con- 
tingent remaind^r-man  in  tail,  who  had  also  the  remainder 
in  fee,  levied  a  fine  to  the  use  of  /.  S,  for  five  hundred  years, 
and  died  before  the  contingency  happened ;  upon  his  death 
the  remainder  in  fee  descended  upon  his  heir,  and  whether 
/.  S.  had  a  right  for  the  five  hundred  years  against  such 
heir  was  the  question.     That  depended  upon  the  point 
whether  the  fine  destroyed  the  contingent  remainder;  and  it 
was  held  that  it  did  not,  because  the  fine  was  for  years  only; 
but  Hale,  C.  J.  said,  had  the  fine  been  levied  in  fee,  it  would 
have  destroyed  the  contingent  use,  barred  the  heir,  and  enured 
and  operated  to  the  benefit  of  the  possessor  (6),  as  the  fine 
of  the  disseisee  to  a  stranger.     Those  authorities  are  relied 
on  for  the  purpose  of  shewing  that  a  fine  in  fee.  destroys 
the  contingent  remainder;  but  there  are  authorities  the  other 
way.     March,  105,  plac.  180,  (Tri.  17  Car.  l.)is  at  variance 
with  the  dictum  in  Buckler's  case.    The  case  is  this: — 
**  Disseisee  levieth  a  fine :  by  Ree^  and  Crawley,  it  shall 
not  give  right  to  the  disseisor,  because  this  fine  shall  enore 
merely  by  way  of  estoppel,  aod  estoppels  bind  only  primes 
to  them,  and  not  a  stranger,  anu  therefore  the  disseisor  shall 

(a)  8  Co.  Rep.  5Q,  (6)  Fearne,  366. 
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not  take  benefit  of  it,  and  thereforie  they  did  conceive  ^         1828. 
Rep.  56  a.  to  be  no  law.     Vide  3  Rep.  90  a.  and  6  Rep.      ^^^^^ 
70  a.*'  (fl)     In  Fitzherbert  y.Fitzherbert{h),  "  it  was  moved,  v. 

if  disseisee,  not  knowing  of  the  disseisin,  bad  levied  a  ^ariyn. 
fine  to  a  stranger,  whether  that  should  have  barred  his 
right,  and  enured  to  the  benefit  of  the  disseisor,  according 
to  2  Co.  Buckleys  case  (c),  which  if  admitted  would  be  of 
very  mischievous  consequence?  But  herein  the  Court  deli- 
vered no  opinion;  but  Bramston,  C.J.,  and  myself  (CroAe) 
conceived  it  should  not  enure  to  the  benefit  of  the  disseisor, 
but  to  the  use  of  the  conusor  himself;  for  otherwise  a  dis* 
seisin  being  secret  may  be  the  cause  of  disinherison  of  any 
one  who  intends  to  levy  a  fine  for  his  own  benefit,  for  as- 
surance of  his  lands  upon  his  wife  and  children,  or  other- 
wise." The  doctrine  whether  a  fine  by  disseisee  shall  enure 
for  the  benefit  of  the  disseisor  is  adverted  to,  and  considered 
questionable,  in  Mr.  Hargrove's  note  to  Co.  litL  49  a*  n.  4, 
Gouldsb.  162;  1  J?o//.  il6r.  Estoppel,  (E.)  pi. 3,  and  Wiltiam 
d.  Hughes  V.  Thomas  (d).  In  note  3£0  to  Co,  LUt.  49  a.  n.  4. 
Buckler's  case  is  referred  to,  and  it  is  said,  **  fine  by  disseisee 
extinguishes  his  right,  and  shall  enure  to  the  disseisor :  but  see 
this  denied,  M.  13  Car.  B.R.,  Crook,  n.  7,  Fitzhetbert's  case, 
HaL  MSS."{e)  In  Gouldsborough,  l62,  Coke,  Attorney 
General,  demanded  this  question  of  the  Court : — **  if  there  be 
disseisor  and  disseisee,  and  during  the  disseisin  the  disseisee, 
when  he  hath  nothing  but  a  right,  levies  a  fine  to  a  stranger, 
if  by  this  fine  the  right  of  disseisee  be  gone,  and  if  the  dis- 
seisor shall  take  advantage  thereof?  Popham  and  Gawdy, 
Nay,  truly."  In  1  Roll.  Abr.  Estoppel,  (£.)  pi.  3,  this  is  laid 
down : — **  If  disseisee  suffer  recovery  to  the  use  of  D.,  this 
shall  be  a  good  recovery  by  estoppel  to  bind  disseisee  and 
his  heirs."  If  baron  and  feme  be  tenants  in  special  tail, 
husband  discontinues  and  dies,  and  the  wife  levy  a  fine 
without  entering,  the  fine  fortifies  the  discontinuance,  and  the 
wife  cannot  enter  to  be  remitted,  for  the  statute  32  H.  8, 

(a)  In  Edwards  v.  Rogers,  Sir  W.  (6)  Cro.  Car.  484. 

Jones,  456,    BarkeUy  and  Croke  (c)  2  Co.  Rep.  5d. 

were  against,  and  Jones  himself  ((/)  VI  East,  141.*  - 

for,  the  estoppel,  lb,  462.  (c)  2  Tho.  Co.  lltt.  354,  n.  52. 
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only  avoids  the  discontinuance  by  the  wife's  entry,  Maor^n 
case  (a).  In  Wright  v.  Wright  {b).  Lord  Hardwicke  lays 
it  down  that  in  law  an  heir  may  levy  a  fine  in  the  life  of  hi^ 
ancestor,  which  will  bind  by  estoppel  after  descent  to  hini* 
In  the  same  case  Lord  Hardwicke  says,  **  the  reasons  of  the 
law's  not  allowing  such  a  disposition  which  this  Court  (a 
Court  of  Equity)  will,  are  mostly  very  refined/'  and  ip 
Thomas  v.  Freeman  {c)  Lord  Cowper  says,  such  notions  would 
not  have  prevailed  now.  In  William  d.  Hughes  v*  Thomas  (d) 
a  question  was  raised  in  argument  whether  a  fine  by  disseisee 
should  enure  to  the  use  of  the  disseisor;  but  the  question 
was  not  decided,  because  the  Court  thought  that  there  had 
been  no  disseisin;  and  Lord  Ellenborough  discusses  the 
point,  what  is  a  disseisin,  and  what  he  says  as  to  disseisin  is 
equally  applicable  to  a  case  of  intrusion  or  abatement.  The 
true  principle  seems  to  be  l^id  down  in  The  EarlofPeier* 
borough  V,  Bludworth  (e).  There,  in  ejectment,  before 
Bridgmafif  C  J .,  it  appeared  that  disseisee  Jevied  a  fine, 
and  declared  the  use  by  deed  to  the  conusee. .  Bridgman 
held  this  should  not  enure  to  the  use  of  the  disseisor;  but 
if  no  use  had  been  declared,  it  should  have  enured  to  the 
use  of  the  disseisor,  and  should  have  extinguished  the 
right  of  the  disseisee,  and  he  meant  the  jury  to  have 
found  the  facts  specially,  but  they  gave  a  verdict  at 
large  against  his  direction.  And  therefore  his  opinion 
at  that  period  of  time  seems  to  have  been,  that  if  no 
use  bad  been  declared,  the  fine  would  have  enured  to 
the  use  of  the  disseisor,  and  extinguished  the  right  of 
jthe  disseisee;  but  that  the  use  being  declared,  shewed  the 
intent  that  it  should  not  enure  to  the  use  of  the  disseisor, 
^nd  this  agrees  with  the  decisions  in  Vick  v.  Edwards,  and 
Davis  V.  Bush.  In  Vick  v.  Edwards^  a  case  before  Lord 
Talbot,  there  was  a  conveyance  to  the  husband  and  wife, 
with  what  was  considered  a  contingent  remainder  io  the 
survivor  of  the  husband  and  wife.     Mr.  Feame,  in  his 

(a)  Palmer,  365;  8  Roll.  Eep.  31  J.        {d)  12  East,  155;  ante,  501. 
(6)  1  Vez.  sen.  412.  (e)  1  Lev.  138. 

(c)  2  Vem.  563. 
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edition,  doubts  whetb^  it  was  a  contingent  remainder,  or 
whether  the  whole  fee  was  not  vested  in  the  husband  and 
wife,  and  the  survivor  of  them ;  but  Lord  Talbot  seems  to 
have  considered  that  the  limitation  to  the  survivor  of  the 
husband  and  wife  was  a  limitation  by  way  of  contingency, 
and  that  it  would  vest  in  fee  in  the  husband  if  he  survived, 
or  in  the  wife  if  she  survived,  but  that  until  there  was  ^ 
survivorship  it  would  continue  a  contingency;  and  in  that 
case  Lord  Talbot  was  of  opinion  that  a  good  title  could  be 
made  to  a  purchaser  by  a  fine  by  the  husband  and  virife^ 
and  that  it  was  not  necessary  that  the  heir  at  law  of  the 
ultimilte  owner  of  the  estate,  of  the  person  from  whom  the 
estate  moved,  should  join  in  that  conveyance.  Now  the 
only  principle  on  which  Lord  Talbot  could  have  proceeded 
in  that  case  was,  (which  is  the  principle  on  which  it  was 
meant  to  be  decided,)  that  the  fine  by  the  husband  and  wife 
Would  operate  by  way  of  estoppel,  and  that  when  either 
the  one  or  the  other  became  the  survivor,  that  party,  which'^' 
ever  it  might  be,  would  be  estopped,  and  by  means  of  that 
estoppel  the  purchaser  would  have  a  good  title  to  the  estate,  (a) 
Now  that  could  not  have  been  the  case  if  the  effect  of  a 
fine  levied  by  the  contingent  remainder-man  were  to  destroy 
the  contingent  remainder;  for  if  that  contingent  remaindeir 
iiad  been  destroyed,  the  husband  destroying  his  chance, 
and  the  wife  her's,  then,  on  the  determination  of  the  pre- 
ceding estate,  the  heir  at  law  of  the  person  to  whom  the 
estate  had  come  would  have  been  entitled  to  have  insisted 
on  having  that  estate,  because  he  would  have  been  entitled 
to  say,  *'  you  cannot  claim  under  this  conveyance;  it  passed 
nothing  at  the  time  when  it  was  executed,  and  the  contin- 
gent remainder  being  destroyed  by  this  fine,  when  eithefc' 

(a)  The  fine  was  necessary  to  (even  where  the  conveyance  is  by 
create  an  estoppel  as  against  the  lease  and  release,  B^iullry  v. fiurtfoti. 
Wife,  whose  execution  of  the  deed  of  2  Sim.  and  Stuart,  519;}  though 
conveyance  was  a  mere  nullity;  but  .  estoppel  hy  fine  has  been  some- 
if  the  husband  had  been  the  sum-  times  spoken  of,  as  if  estoppel 
vor,  he  would  have  been  equally  could  only  arise  by  matter  of  re- 
estopped  by  the  itidenture  alone,  cord. 

7^ 
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1838.  of  the  parties  became  the  survivor,  their  right  was  at  an 
end,  and  the  contingent  remaioder  no  longer  being  in  esse, 
no  right  could  enure  either  to  them  or  to  any  person  claim* 
ing  under  them.'*  But  the  contrary  was  Lord  Talbai*s 
opinion;  for  he  thought  that  by  estoppel  a  good  tide  might 
be  made  to  a  purchaser,  and  thai  it  was  not  at  all  necessary 
that  the  heur  at  law  should  join.  In  Davis  v.  Bu$h  there 
was  a  limitation  to  the  husband  and  wife,  with  a  limitation 
also  by  way  of  contingent  remainder  to  the  survivor,  exactly 
in  the  same  way  as  in  Vick  v.  Edwards.  The  husband  and 
wife  joined  in  mortgaging,  and  at  the  time  of  the  mortgage 
they  levied  a  fine,  and  that  fine  was  declared  to  be  to  the 
use  of  die  mortgagee.  The  mortgage  was  afterwards  paid 
oiF;  the  husband  became  the  survivor;  he  clainoed  the 
estate,  and  it  was  insisted  that  the  fine  had  destroyed  his 
contingency,  his  chance  under  the  contingent  remainder, 
and  that  he  had  no  right  whatever  to  have  the  estate.  It 
was  decided  that  the  contingent  remainder  in  the  survivor 
was  not  destroyed  by  the  fine,  because  it  was  controlled 
and  limited  by  the  deed  to  lead  the  uses,  which  shewed 
unequivocally  that  the  parties  only  meant  to  give  the  mort- 
gagee a  security,  and  had  no  intention  to  afi*ect  any  of  the 
limitations  in  the  original  settlement;  but  that  the  fine, 
uncontrolled  by  the  deed,  would  have  destroyed  them. 
These  authoriUes  shew  that  a  fine  in  fee  will  not  extinguish 
a  contingent  remainder,  when  a  contrary  intention  is  appa- 
rent. A  contrary  opinion  must  proceed  on  the  doctrine  of 
estoppel.  Co.  Litt.  352  a.  shews  that  every  estoppel  must 
be  *^  reciprocal,  that  is,  to  bind  both  parties,  and  that  is  the 
reason  that,  regularly,  a  stranger  shall  neither  take  advan- 
tage of,  nor  be  bound  by  the  estoppel;  but  privies  in  blood, 
as  the  heir,  and  privies  in  estate,  as  the  feoffee,  lessee,  &c. ; 
privies  in  law,  as  the  lord  by  escheat,  tenant  by  the  cur- 
tesy, tenant  in  dower,  the  incumbent  of  a  benefice,  and 
-others  that  come  under  by  act  in  law,  or  in  the  post,  shall 
be  bound  by  and  take  advantage  of  estoppels:"  and  Coke, 
in  his  twenty-first  reading  on  fines,  says,  ''  estoppel  is  reci- 
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procal  on  both  sides;  for  he  that  shall  not  be  concluded 
by  a  record  or  other  matter  of  estoppel,  shall  not  conclude 
another  by  it;  and  yet  in  our  books  the  King  estops  the 
successor  from  saying  that  M.  had  nothing  in  the  land,  by 
reason  that  M.  held  of  the  King,  and  levied  a  fine  to  his 
predecessor  sur  conmance  dt:  droit  come  ceo  quil  ad  de  som 
don:  ^nd  though  the  King  were  a  stranger  to  it,  and  had 
nothing  but  this  seigniory  out  of  the  land,  yet  the  King, 
took  advantage  of  this  estoppel.  The  reason  for  this  seems 
to  be  the  prerogative  of  the  King  (a),  whereof  I  shall  nort 
speak;  but  otherwise  it  is  in  the  cas^  of  a  common  person, 
as  2^  Ed.  S,  17,  and  40  Ed.  3,  30,  are  agreed.  See  41 
Ed.  3,  by  Finchden  (£),  that  a  stranger  shall  be  concluded  by 
a  fine  levied  sur  conusance  de  droit  come  ceo  quil  ad  de  soH 
don,"  I  think  that  must  be  a  mistake,  for  I  can  find  no 
case  of  the  kind  {c)j  and  in  40  Ed.  3,  30,  where  it  was  argued 
that  a  fine  should  not  bar,  because  the  person  against 
whom  it  was  urged  was  a  stranger  to  the  person  who  levied 
the  fine,  Finchden  says,  "  Certainly  he  may  well  counter* 
plead  against  the  fine,  because  he  is  not  privj/  to  thefine:^^- 
and  at  the  end  of  the  report  is  a  note,  *^  a  stranger  to  a  fine^ 
or  other  matter  of  record,  shall  not  be  estopped.'^  And  in 
Bro.  Abr.  Estoppel,  pi.  2X6,  it  is  iaid,  a  stranger  to  a  £ne 
shall  not  plead  it  for  estoppel  {dj. 
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(o)  As  to  the  King's  prerogative 
with  respect  to  estoppel,  see  Mann. 
Exch.PracL  2d  edit.  106, 193. 

(6)  William  de  Finchden  was 
appointed  one  of  the  Justices  of 
C.  P.  29  Oct.  40  E.  3. 

(c)  Probably  Lord  Coke  had  in 
view  the  case  of  tcire  facias  in  T. 
41  E.  3,  fol.  3,  pi.  4,  in  which 
Finchden,  J.,  says,  "  In  a  writ  of 
formedon  in  the  descender,  if  the 
tenant  plead  ne  dona  pas,  although 
the  demandant  would  put  forward 
a  fine  iur  render  proving  the  gift, 
the  tenant  shall  not  answer  there- 
to, because  it  may  be  intended  that 


no  execuuon  was  ever  had  there- 
upon, and  yet  the  fTne  is  effectual. 
24  E.  3,  fo.  23.  But  in  this  case, 
if  a  writ  oi formedon  be  brought,  I 
think  that  he  shall  not  have  such 
a  plea,  because  the  fine  in  itself 
proves  a  gift,  and  a  seisin  in  your 
ancestor.  Wherefore  it  scenes  to 
us  that  this  scire  facias  does  oot 
lie.''  In  this  case  the  fine  woul^ 
appear  to  operate  rather  as  conclu- 
sive evidence  of  title,  than  strictly 
by  way  of  estoppel. 

{d)  Brooke  says,  <^  And  so  k 
was  agreed,  36  if.  8,  that  a  stranger 
to  a  fine  or  recovery  shall  not  plead 
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1898.  If  the  fines  by  Agne$  and  Grace  destroyed  their  remaiii*^ 

ders,  (it  being  uncertain,  when  those  fines  were  levied, 
whether  they  would  ever  be  entitled  to  any  thing  in  this* 
estate,)  it  must  be  upon  technical  grounds  and  reasooing^ 
only :  let  us  see,  therefore,  whether  technical  grounds  and 
reasoning,  as  well  as  sound  sense  and  correct  principles  of 
law,  do  not  lead  to  a  contrary  conclusion.  Upon  the  death 
of  Peggy  Hoblyn,  the  only  possible  claimants  would  be 
Thomai  EllioUy  the  heir  at  l^w  of  Hooper  Martyn,  or 
Agnes  and  Grace,  or  the  persons  claiming  under  their  fioes. 
The  heir  at  law  would  be  met  by  Hooper  MartytCs  will, 
because  that  gives  away  the  whole  estate  to  the  surviving 
children  of  Elliott  and  Pamall,  He  must  then  rely  upon 
the  fines  of  Agnes  and  Grace^  and  there  he  is  met  by  this 
dilemma.  Those  fines  either  did  operate,  or  they  did  not. 
They  either  passed  the  rights  of  Agnes  and  Grace,  or  they 
did  not.  If  they  did  operate  and  pass  the  rights,  the  rights 
are  in  the  persons  claiming  under  the  fines ;  if  they  did  not 
operate  and  pass  the  rights,  the  rights  remained  in  Agues 
and  Grace.  From  this  dilemma  the  heir  must  attempt  to 
extricate  himself,  by  contending  that  Agnes  and  Grace  are 
estopped  from  saying  that  their  fines  did  not  operate,  and 
that  nothing  passed ;  but  if  they  are  estopped,  he  is 
estopped  also,  for  estoppels  are  reciprocal.  Then  if  he  is 
estopped  from  saying  that  the  fines  did  not  pass  the  right 
to  the  conusees,  the  persons  who  claim  under  the  fines  are 
entitled  as  against  him.  But  are  Agnes  and  Grace  estopped 
as  against  him?  A  fine  bars  by  estoppel  parties  and  privies, 
and  parties  and  privies  may  take  advantage  of  such  estop- 
pel; but  can  a  stranger  insist  upon  it?  and  the  heir  at  law 
is  a  stranger  to  these  fines.  As  against  the  parties  claim- 
ing under  the  fines,  Jgjtes  and  Grace  may  be  estopped ; 
but  it  does  not  follow  that  they  are  estopped  as  against 

it  for  an  estoppel;  contii,  if  he  or  part  of  it,  and  that  atate  am* 

claim  the  same  land  under  the  fine  tinuet,  for  then  he  is  privy  in  the 

or  recovery  by  those  who  were  par-  per,*' 
ties;  or  if  he  claim  the  same  estatfj 


AFTER  TRINITV  TERM,  IX  GEO.  IV. 

strangers :  and  Co.  Litt.  352  (a),  is  kn  authority  for  saying 
that  they  are  not. 

The  heir  at  law,  therefore,  would,  in  our  opinion,  be 
barred  by  the  subsisting  right  of  Agnes  and  Grace,  and 
would  be  unable  to  resist  a  claim  made  through  them. 
Could  a  claim  made  through  them  upon  Peggy  Hoblj/n's 
death  have  been  resisted  by  a  stranger?  According  to  the 
real  state  of  the  case,  the  Veritas  focti,  the  right  would 
have  been  in  them;  their  fines  had  not  passed  it  from  them  (A). 
Had  their  claims  been  resisted  by  persons  claiming  under 
the  fines,  they  might  have  been  estopped  as  against  them: 
but  tben  their  claim  would  have  been  defeated,  not  because 
the  right  had  passed  from  them,  but  because  they  were 
estopped  by  their  own  fines,  as  against  parties  and  privies 
to  those  ^nes,  from  saying  that  the  right  had  not  passed. 
The  real  bearing  of  the  law  upon  the  point  seems  to  be 
this: — a  fine  by  a  contingent  remainder-man  passes  nothing. 
It  leaves  the  right  where  it  found  it.  It  is,  therefore,  no 
bar  when  the  contingency  happens,  in  the  mouth  of  a 
stranger  to  the  fine,  to  a  claim  in  the  name  of  the  remainder* 
man.  It  operates  by  estoppel  only,  and  parties  and  privies 
only  can  take  advantage  of  the  estoppel.  Consequently, 
the  lessors  of  the  plaintiff  are  entitled  to  recover  the  two 
ninth  shares  of  Agnes  and  Grace,  as  well  as  the  other  seven 
ninth  shares  of  the  estate. 

Postea  to  the  plaintiff  (c). 
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Doe 

MAfiTYK. 


(•)  S  Tho.  Co.  Liu.  430. 

(fr)  It  does  not  appear  from  tlie 
statement  in  the  special  case,  (<?7i^e, 
490,)  whether  the  conveyances 
from  Martyn  and  wife  and  J%0' 
mas  and  wife,  to  Coode,  contained 
recitals  disclosing  the  true  state  of 
the  title,  if  they  did,  (and  paucity 
of  recital  is  not  a  common  fault,) 


it  would  seem  that  no  estoppel 
would  arise.  See  Hermitage  v. 
Tomkyru,  1  Lord  Rayra,  729;  Co. 
Litt.  352,  b.  8th  point. 

(c)  And  see  Palmer  v.  Ekint,  2 
Lord  Raym.  1553 ;  Ckolmondeley 
V.  Clinton,  2  Merivale,  173,  353; 
2  Jac.  and  Walk.  1. 


VOL.  11. 
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'^■^^^^^^        Elsmore  v.  The  Inhabitants  of  the  Hundred  of 

St,  Brjavells,  in  the  County  of  Gloucesteb. 

A  building,      This  was  an  action  upon  the  statute. 9  Geo.  1,  c.  22, 

never  vet  in-  ....  i      i?   o 

habited,  con-    s.  7,  brought  by  the  plaintiff  against  the  hundred  of  St. 

nnd^mend'd  ^"*^^''®> '"  ^'*6  county  of  Gloucester,  to  recover  coropen- 
for  a  dwelling-  sation  in  damages  for  the  loss  sustained  by  him^  by  reason 
used  ns  a  barn  ^^  ^^^  wilful,  malicious,  and  felonious  setting  fire  to  his 
is  not  "a  "  house,  outhouse,  and  barn."  Plea,  not  guilty,  and  issue 
house,' or  thereon.     At  the  trial  before  Park,  J.  at  the  Gloucester- 

born,"  wiaiin  ghj^e  Spring  Assizes,  1828,  {a)  the  case  was  this :— The  build- 
s.  7.  ing  of  the  plaintiff,  which  had  been  destroyed  by  fire,  was 

near  to  his  dwellinghouse,  and  in  an  unfinished  state.  It 
had  been  erected,  and  was  originally  intended  to  have  been 
used  as  a  dwellinghouse,  but  had  never  been  inhabited. 
It  contained  five  rooms,  namely,  a  parlour  and  a  kitchen 
on  the  ground  floor,  two  rooms  on  the  first  floor,  and  one 
room  on  the  second  floor.  It  had  a  stone  staircase,  and 
all  the  window  frames  were  fixed  in,  and  one  of  them  was 
glazed.  For. nearly  two  years  it  had  been  used  as  a  bam, 
and  straw  and  timber  had  been  kept  in  it.  At  the  time  of 
the  fire  it  contained  straw,  boards,  and  implements  of  hus- 
bandry. Upon  this  evidence  it  was  contended  on  the  part 
of  the  defendant,  that  the  building  was  neither  a  *'  house, 
or  barn,"  within  the  meaning  of  the  statute ;  and,  therefore, 
that  the  action  was  not  maintainable.  The  learned  Judge 
ireserved  the  point,  and  the  plaintiff  obtained  a  verdict,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit. 

Russell,  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  ac- 
cordingly, against  which 
>»■ 

Talfourd  {Campbell  was  with  him)  now  shewed   cause. 
It  must  be  admitted  that  the  building  in  question  was  nei- 

{a)  Counsel  for  the  plaintiff,  Campbell  and  Talfourd;  for  the  defend- 
ants, Hvssell,  Serjt. 
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ther  a  house  nor  an  outhouse,  within  the  meaning  of  the 

statute,  because  it  was  not  a  house  or  outhouse  in  respect      £lsmor£ 

of  which  burglary  could  have  been  committed ;  and  the  cases  *'• 

1  r.  1  .^i-    1       1  I  I        i;    r  HUNDUEDOF 

upon  that  subject  certamly  establish  that  a  house  built  tor  SlBruvells. 
the  purpose  of  being  used  as  a  dwelling-housei  but  which 
has  never  in  fact  been  used  as  such,  is  not  a  house  in  re- 
spect of  which  burglary  can  be  committed.  In  Rex  v. 
Fuller  {a\  the  house  had  been  newly  built,  and  was  finished 
.except  the  painting  and  glazing;  a  workman,  who  was  em*- 
ployed  by  the  owner,  slept  in  it  for  the  purpose  of  protect- 
ing it;  but  no  part  of  the  owner's  family  or  servants  had 
ever  taken  possession  of  it:  it  was  held,  that  this  was  not 
a  dwellinghouse  {h).  But  the  building  in  question  was 
clearly  a  barn  within  the  meaning  of  the  statute,  as  appears 
from  the  principle  of  the  very  case  above  cited.  The  result 
of  the  decision  in  that  case  is,  that  it  is  not  the  intended 
purpose  for  which  a  house  is  built,  nor  the  manner  or  form 
of  its  construction,  which  constitutes  it  a  dwellinghouse, 
but  the  purpose  for  which  it  is  actu&lly  used — the  fact  of 
its  being  inhabited.  Now  here  the  building  had  been'  in- 
tended for  a  dwellinghouse,  but  had  been  actually  used  as 
a  barn;  and  as  the  actual  use  of  a  building  for  inhabiting 
in  one  instance  makes  it  a  dwellinghouse,  so  the  actual  use 
of  this  building  as  a  depository  for  straw  and  implements 

(a)  1  Leacli,  C.  C.  186,  n  (3d  ed.  servants,  slept  in  the  house,  it  is  not 

22^.)  his  dwellinghouse,  so  as  to  make 

(6)  So,  a  house  into  which  the  the  breaking  in  and  stealing  goods 
owner  has  only  removed  his  goods,  thereout  burglary,  though  he  have 
but  in  which  he  has  not  slept,  is  used  it  for  his  meals,  and  all  the 
not  his  dwellinghouse  as  to  the  purposes  of  his  business.  Rex  v. 
crime  of  burglary.  Rex  v.Thomp-  Martin,  R.  &  R.  C.  C.  108;  C 
0/1,  2  Leach,  C.  C.  771 ;  2  East,  Russ.  Crimes  &  Misd.  18.  So,  if 
P.  C.  498.  So,  a  house  under  re-  the  owner  of  a  house  has  no  inten- 
pair,  but  not  inhabited,  is  not  the  tion  of  residing  in  ithimself,  itcan- 
dwellinghouseoftheowner,  though  not  be  considered  his  dwelling- 
part  of  his  property  be  deposited  house,  although  his  servant  sleep 
therein.  JRejr  v,  Ia^otis;  1  Leach,  .  in  it  every  night,  if  his  sleeping  there 
C.  C.  185,  (3d  ed.  221.)  So,  where  be  merely  to  protect  the  furniture, 
the  owner  of  a  house  has  never  by  Rex  v.  Davies,  2  Leach,  C.  C.  876; 
himself,  or  by  any  of  his  family  or  2  East,  P.  C.  490.  » 
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of  husbandry,  being  the  purpose  for  which  a  bam  is  ordi- 
^  narily  used,  made  this  a  barn. 

V. 

5 R»?''"'«?!       Russell,  Sent,  contii.     It  is  admitted  that  this  building 

is  not  a  house  or  outhouse:  neither  is  it  a  barn.  It  cer- 
tainly is  not  a  barn  in  the  ordinary  acceptation  of  that  term; 
it  was  not  intended  to  be  used  for  the  purposes  for  which 
barns  are  generally  used;  it  was  not  constructed  in  the 
manner  or  form  in  which  barns  are  generally  constructed. 
Now  the  subject-matter  of  the  offence  ought  to  come  within 
the  ordinary  and  established  meaning  of  the  words  in  the 
statute.  If er  v.  Judd  (a),  where  a  defendant,  who  had  been 
committed  for  setting  fire  to  a  parcel  of  unthreshed  wheat, 
was  admitted  to  bail,  the  Court  being  of  opinion  that  as  the 
statute  mentioned  the  offences  of  setting  fire  to  a  cock, 
mow,  or  stack  of  com  only,  the  warrant  did  not  charge  the 
defendant  with  any  oflfence  within  it.  The  building  in 
question  is  certainly  not  a  barn  within  the  ordinary  and 
established  meaning  of  that  word ;  it  can  only  be  described 
as  ''  a  house  used  as  a  barn,"  if,  indeed,  it  is  capable  of 
any  legal  or  certain  description  at  all.  The  question  in  the 
present  case  is  precisely  the  same  as  that  which  must  have 
been  raised  upon  the  trial  of  a  party  on  an  indictment  for 
setting  fire  to  this  building,  namely,  has  any  capital  offence 
been  committed ;  or,  in  other  words,  is  this  a  building  in 
respect  of  which  the  crime  of  arson  can  be  committed  I 
The  answer  to  that  question  must  be,  that  no  capital  offence 
has  been  committed,  that  the  building  could  not  possibly 
be  so  described  in  an  indictment  as  to  make  it  the  subject* 
matter  of  the  crime  of  arson.  Rex  v.  Fuller,  cited  on  the 
other  side,  and  other  authorities  which  might  be  mentioned 
(6),  make  it  clear  that  it  could  not  be  described  as  a  house. 
Hiles  V.  The  Hundred  of  Shrewsbury  (c)  proves  also  that  it 
could  not  be  described  as  an  outhouse,  because  that  case 
shews  that  in  an  action  against  the  hundred  for  damage 
sustained  by  the  malicioui^ry  setting  fire  to  an  outhouse, 

(fl)  2  T.  R.  255.  {b)  Vide  ante,  515.  (c)  8  East,  457. 
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the  building  burned  must  appear  to  have  been  so  far  con- 
nected with  the  dwellinghouse  as  to  be  parcel  thereof,  and      Elsmore 
to  have  been  such  an  outhouse  in  respect  of  which  arson  v* 

might  have  been  committed  at  common  Iaw«  Then  would  StBaiAvsLLs. 
hn  indictment,  describing  this  building  as  a  barn,  be  sustain- 
able? Clearly  not  The  evidence  in  the  case  is  wholly  in- 
consistent with  such  a  description.  It  was  built  for  a 
house ;  it  was  intended  to  be  used  as  a  house ;  it  was  in 
fact  a  house,  though  unfinished  and  uninhabited ;  and  the 
temporary  use  of  it  as  a  barn  could  not  alter  its  real  nature, 
or  justify  the  description  of  it  as  a  barn.  The  statute, 
which  is  highly  penal,  must  be  construed  strictly;  it  has  al- 
ways been  so  construed;  Rex  v.  Judd  {a).  Rex  v.  DonO"- 
vah(b),  Rex  v.  Winter  (c),  Hale,  P.C.  c.49,  p.  TO,  2  East, 
P.C.  1021;  and  it  would  be  breaking  through  that  rule 
of  construction,  and  introducing  a  dangerous  laxity,  to  hold 
that  this  building  came  within  any  one  of  the  denominations 
given  in  the  statute. 

Cur.  adv.  vuU. 

Bayley,  J. — This  was  an  action  upon  the  9th  Geo.  1,  c 
^,  brought  by  the  plaintiff  against  the  inhabitants  of  the 
hundred,  to  recover  damages  for  the  wilful  destruction  by 
fire  of  his  house,  outhouse,  and  bam;  and  the  question  is, 
whether  the  building  which  was  so  destroyed  answered  the 
description  of  a  house,  outhouse,  or  bam,withiu  the  mean 
ing  of  that  statute.  It  was  in  evidence  that  the  building 
was  constructed  for  the  purpose  of  being  used  as  ^  dwell- 
kighouse,  that  it  was  in  an  unfinished  state,  and  that  it  never 
had  been  inhabited.  It  was  conceded  in  argument,  on  the 
part  of  the  plaintiff,  that  it  was  not  a  house  within  the  mean- 
ing of  the  statute  9  Geo.  1,  c.22.  It  has  been  decided  that 
that  statute  does  not  alter  the  nature  of  the  crime,  or  create 
any  new  offence ;  and  that  its  only  operation  is  to  exclude 
the  principal  from  the  benefit  of  clergy,  more  clearly  than 

(a)  «  T.  R.  255.  (c)  R.  &  B.  C.  C.  395. 

(6)  \  Leach,  C.C.  81. 
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the  building  in  question  was  not  a  house  in  respect  of  which 
V,  burglary  or  arson  could  have  been  committed.    Jt  was  a 

Hundred  of  1,0^3^  intended  for  inhabitancy,  but  it  was  never  in  fact  in- 

bt.BRIAVELLS.  ,  .  . 

habited.  It  was  not,  therefore,  a  dwellinghouse,  though  it 
was  intended  to  be  one.  Neither  was  it  an  outhouse,  be- 
cause it  was  not  parcel  of  a  dwellinghouse.  But  it  was 
insisted  that  it  came  within  the  description  of  the  statute  as 
a  barn,  because  it  had  been  used  for  those  purposes  for 
which  a  barn  is  ordinarily  used.  The  building  consisted  of 
three  stories,  and  it  had  a  staircase,  chimneys,  and  windows* 
The  plaintiff  had  deposited  in  it  for  about  two  years,  and 
it  contained  at  the  time  of  the  fire,  straw  and  agricultural 
implements.  Upon  consideration,  we  are  ofopinion^  that 
this  building  was  not  a  barn,  within  the  meaning,  of  that 
word,  as  it  is  used  in  this  act  of  parliament.  In  common 
parlance  no  one  would  predicate  of  it  that  it  was  a  barn; 
it  was,  in  reality,  a  house  applied  to  those  purposes  to 
which  a  barn  might  be  applied.  The  statute  of  9  Geo.  \, 
c.  22,  though  in  some  respects  remedial,  is  in  others  capi- 
tally penal.  It  renders  the  hundred  liable  to  make  satisfac- 
tion to  the  party  damaged  by  the  burning  of  a  house,  out- 
house, or  barn,  provided  a  capital  offence  be  committed 
against  the  statute  by  such  burning.  The  statute,  there- 
fore, with  reference  to  a  case  like  the  present,  must  be  con- 
strued strictly,  and,  so  construing  it,  we  are  of  opinion,  that 
the  building  destroyed  by  fire  in  this  case  was  not  a  house, 
outhouse,  or  barn,  within  the  meaning  of  this  act  of  parlia- 
ment; and  in  that  opinion.  Lord  lenterden,  with  whom  we 
have  conferred  upon  the  case,  concurs.  The  rule  for  en- 
tering a  nonsuit  must,  therefore,  be  made  absolute.  . 

Rule  absolute  (i).     . 

(a)  See  2  East,  P.  C.  1021.  property    therein    enumerated    is 

(b)  The  9th  Geo.  1,  c.  22,  was  ''   feloniously-   demolished,   pulled 
wholly  repealed  by  the  7  &  8  G.  4,  down,  or  destroyed,  wholly  or  in 
c.  27,  and  the  liability  of  hundreds  part,  by  any  persons  riotously  and 
is  now,  by  the  7  &  8  Geo.  4,  c.  31,  tumultuoush/  assembled  together,** 
confined  to  cases  where  an V  of  the 


AFTER  TRINITY  T£RM>  IX  GEO.  IV, 


sia- 


The  King  v.  The  Justices  of  Lancashire. 


J82»t 


1  HIS  was  a  rule  calling  upon  the  defendants  to  shew  cause  The  "  cause  of 
why  a  writ  of  mandamus  should  not  issue  directed  to  them,  against  an 

commanding  them  to  enter  continuances  and  hear  the  appeal  o/der  of  jus- 
r  V       t  /.    1  1         •  1  •  •     ^^ces  upon  a 

of  one  AersnaWy  a  surveyor  of  the  roads  withm  a  certain  suneyorof 

district  in  the  county  of  Lancaster,  against  an  order  of  two  highways  to 

•^  '     o  pay  over  coiu- 

justices  of  the  same  county,  made  under  4  Geo.  4,  c.  9^,  position  mo- 

s.  80  (tf),  for  him  to  pay  to  the  treasurer  of  the  turnpike  act  ^Jj  4"  ^^g^ 

for  the  same  district,  a  certain  sum  of  money  as  composi-  does  not 

tioh  for  statute  duty.     It  appeared  upon  the  affidavits  that  such  order  is 

the  order  in  question  was  made  on  the  5th  of  March.    Whe-  s^rv^^d. 

Notite  of 
ther  Kershaw  was  present  when  the  order  was  actually  signed  appeal,  given 

within  six 


(a)  Which  enacts  that  two  jus- 
tices for  the  county,  &c.  may  de- 
termine what  proportion  of  statute 
work  shall  yearly  be  done  upon 
roads  within  the  county,  &c.  and 
what  proportion  of  the  money  re- 
ceived by  surveyors  of  highways  as 
a  composition  for  such  statute  work 
shall  be  by  them  paid  to  the  com- 
missioners or  their  treasurers;  and 
that  every  such  surveyor  shall,  on 
an  order  in  writing  made  5y  twojut- 
ticet,  and  delivered  to  him,  or  left  at 
his  place  of  abode,  deliver  to  the 
turnpike  surveyor,  or  at  his  place 
of  abode,  within  ten  days  after- 
wards, lists  in  writing  of  the  per- 
sons liable  to  do  statute  work,  or 
to  the  payment  of  money  as  a  com- 
position for  such  statute  work ;  and 
that  the  turnpike  surveyor,  having 
received  such  lists,  shall  within 
fourteen  days  afterwards  give  no- 
tice to  the  surveyor  of  highways  of 
the  lime  when  such  lists  will  be 
laid  before  the  justices  to  appor- 
tion the  statute,  duty;  and  that  at 
the  time  so  appointed  such  lists 
shall  belaid  before  the  justices  by 


the  turnpike  surveyor,  in  the  pre^  ^^^^  \^^^-^^^ 

sence  of  the  surveyor  of  highways  \^  valid. 

(if  he  shall  attend,)  and  out  of      Surveyor 

such  lists  the  justices  shall  appoint  "O'  bound  to 

so  many  persons  liable  to  do  sta-  *7  ^J?"^^** 

tute  work  as  they  shall  think  rea-  g^^g  liable  to 

sonable;  and  that  the  just  ices  shall  statute  duty  is 

order  every  surveyor  of  highways  l®*d^  before  the 

to  pay  over  to  the  commissioners,  j"*'*^®*;  *"d 
"V  .  .  .    .  therefore  not 

or  their  treasurer,  such  proportion  presumed  to 

of  the  composition  money  as  they  be  present 

(the  justices)  shall  think   proper,  when  such 
gj^j^  order  is  made. 

By  s.  87,  if  any  person  shall 
think  himself  aggrieved  by  any  or- 
dcr,  &c.  made,  or  by  any  matter  or 
thing  done,  by  any  justice,  &c.  in 
pursuance  of  this  act,  or  any  local 
act,  &c.  he  may  appeal  to  the  next 
general  or  quarter  sessions,  first 
giving  to  such  justice,  &c.  by  whose 
act  he  shall  think  himself  aggrieved, 
notice  in  writing  of  his  intention  to 
bring  such  appeal,  and  of  the  mat- 
ter thereof,  within  six  days  after 
the  cause  of  such  complaint  shall 
arise,  and  within  four  days  after 
such,  notice,  entering  into  recogni^ 
zances,  &c. 
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1828.        did  not  distinctly  appear;  but  he  was  present  when  it  was 

^'^'^^^^^      '*  pronounced.*'     A  copy  of  the  order  was  served  upon  Ker- 

i;.  shaw,  on  the  10th  of  March.    Kershaw  gave  notice  of  appeal 

The  Justices  q,j  ^j,g  i4^jj  ^f  March.     The  question  was  whether  that 
of  Lakca-  .        .  .  ...       1 

suifiE.        notice  was  given  in  due  time,  within  the  meaning  of  the 

appeal  clause,  s.  87.     If  the  six  days  there  mentioned  were 

to  run  from  the  day  on  which  the  order  was  made,  the  notice 

of  appeal  was  too  late ;  if  they  were  to  run  from  the  day 

when  the  order  was  served  on  Kershaw,  the  notice  was  in 

time.    The  sessions  being  of  opinion  that  the  six  days  ran 

from  the  day  of  making  the  order,  and  therefore  that  the 

notice  was  too  late,  refused  to  hear  the  appeal. 

Armstrong,  shewed  cause.  The  notice  of  appeal  should 
have  been  given  within  six  days  after  the  order  of  the  JHS- 
tices  was  made;  therefore  it  was  too  late,  and  the  sessions 
were  right  in  refusing  to  hear  the  appeal.  There  is  no 
ground  for  saying  that  the  time  for  giving  notice  runs  from 
the  day  when  the  order  is  served,  for  there  is  no  provision  in 
the  act  of  parliament  that  it  shall  be  served.  Neither  in 
this  case  was  there  any  necessity  that  the  order  should  have 
been  served,  for  the  appellant  was  present  when  it  was  pro- 
nounced, and  therefore  must  be  presumed  to  have  been 
sufficiently  acquainted  with  its  contents  to  be  able  to  obey 
them:  so  that  the  written  copy,  when  served,  could  tell 
him  nothing  of  which  he  was  not  previously  informed. 
This  was  not  an  ex  parte  proceeding,  and  that,  according 
to  the  case  of  Prosser  v.  Hyde  {a),  is  a  ground  for  saying 
that  the  time  for  giving  notice  of  appeal  ran  from  the  time 
when  the  order  was  made.  That  was  the  case  of  a  convio 
tion,  but  the  order  here  is  in  the  nature  of  a  conviction; 
the  party  was  aggrieved,  if  ever,  from  the  moment  the  order 
was  pronounced :  and  he  was  in  contempt,  if  he  was  not 

{a)  1  T.  R.  414,  where  it  was  entering  horses,  &c.  must  be  to  the 
held,  that  an  appeal  against  a  con-  quarter  sessions  next  after  the  con- 
viction under  the  34  Gto,  d,  c.  21,  Tiction,and  not  after  the  execution. 
(21  Geo,  3,  sess.  2,  c.  31,)  for  not 
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aggrieved,  from  the  same  moment    That  ihe  appellant  was        i898. 

bound,  and  therefore  must  be  presumed  to  have  been  aware       ^^^^^^ 

of  the  contents  of  the  order^  is  clear,  because  by  the  terms  ^. 

of  the  act  of  parliament  he  is  required  to  furnish  to  the  ma-  '^t  Z"*'"'^^ 

.  ,  ]I  ....  ,  of  Lailca- 

gistrates  the  very  documents  from  which  the  order  was       shisb. 

made  (a).     It  was  decided  in  Rex  ▼.  The  Justices  of  Pern* 

brakeshire  (6),  with  respect  to  an  order  for  stopping  up  a 

road*  that  an  appeal  to  the  sessions  next  after  the  actual 

obstruction  of  the  road  was  too  late,  the  party  having  had 

sufficient  notice  of  the  order  in  time  to  have  appealed  to  a 

preceding  sessions,  before  which  time  the  surveyors  had 

begun  to  stop  up  the  road;  and  in  Rex  v.  The  Justices  of 

Staffordshire  (c),  it  was  further  held,  that  the  appeal  must 

be  made  to  the  sessions  next  after  the  order  made,  without 

reference  to  any  notice  received  by  the  appellant  of  the 

order.     [Uayley,  J.  The  order  in  those  cases  was  of  a  very 

different  nature  from  that  in  the  present  case.    An  order 

for  stopjHog  up  a  road  is  not  addressed  to  any  individual, 

but  to  the  public  at  large;  therefore  it  need  not  be  served 

upon  any  individual.]     This  is  a  public  order  in  its  nature; 

it  is,  indeed,  addressed  to  the  surveyor;  but  in  his  public 

not  his  individual  capacity :  at  least  it  is  not  an  ex  parte 

proceeding.    The  act  of  parliament  does  not  require  that  -  - 

the  order  shall  be  served ;  service  of  it  could  have  given  no 

information  or  advantage  to  the  appellant:  and  then  the 

mere  fact  of  its  having  been  served  unnecessarily  ought  not 

to  prejudice  the  case.    To  hold  that  service  is  necessary 

would  tend  to  defeat  the  object  of  the  act  of  parliament, 

for  in  nmny  cases  it  might  be  impossible  to  serve  the  order, 

from  the  party's  keeping  out  of  the  way,  or  other  causes. 

Coltman,  contrd.  The  question  in  this  case  depends 
entirely  upon  the  meaning  to  be  given  to  that  part  of  the 
appeal  clause,  which  requires  notice  of  appeal  to  be  given 
''  within  six  days  after  the  cause  of  complaint  shall  arise"  (d). 

{a)  S.  80,  ante,  519,  (a),  (c)  3  East,  151. 

(b)  2  East,  S13.  (</)  S.  87,  ante,  519,  («) 
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llie  King 

V, 

The  Justices 
of  Lanca- 
shire. 
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Now  the  party  is  not  "aggrieved"  by  the  order,  and  con^ 
sequently  no  ''  cause  of  complaint  arises*'  to  him,  until  the 
order  is  drawn  up  in  writing,  and  served  upon  him;  for  till 
that  is  done,  he  has  no  notice  of  its  contents.     The  appel- 
lant could  not  be  deemed  in  contempt  until  after  he  had 
been  served  with  the  order;  nor  could  an  indictment  for 
disobedience  of  the  order  be  supported  against  him,  without 
proving  such  service.     Tlie  decisions  in  the  two  cases  last 
cited  proceeded  upon  the  particular  words  of  the  act  of 
parliament  then  in  force  {a),  very  different  from  the  words 
here,  which  limited  the  appeal  to  the  next  sessions  "  after 
such  order  made  or  proceeding  had."  They  have,  therefore, 
no  bearing  upon  the  present  case,  because  in  the  present 
act  of  parliament  the  words  are  "  after  the  cause  of  com- 
plaint shall  arise."    But  in  Rex  v.  The  Justices  of  Devon  (6), 
which  turned  upon  the  13  Geo.  3,  c.  7B,  s.  80,  the  words 
of  which  are  the  same  as  those  in  the  present  act,  it  was 
held,  that  a  notice  of  appeal  against  a  distress  for  nonpay- 
ment of  a  highway  rate,  might  be  within  six  days  after  the 
levy,  and  need  not  be  within  six  days  after  the  granting  of 
the  warrant  of  distress:  the  ground  of  that  decision  being 
that  the  seizure  under  the  warrant,  and  not  the  making  of 
the  warrant  itself,  was  "  the  cause  of  complaint."     Again, 
the  statute  requires  that  the  notice  of  appeal  shall  set  forth 
•'  the  matter  thereof."     How  is  it  possible  that  a  proper 
notice  can  be  given,  consistently  with  that  regulation,  unless 
the  party  has  first  seen  the  order  against  which  the  appeal 
is  to  be  made?     The  notice  of  appeal  must  in  some  re- 
spects follow  the  language  of  the  order,  and  if  a  party  at- 
tempted to  frame  a  notice  without  having  the  order  before 
him,  he  would  in  all  probability  fall  into  some  error  or  defect 
which  would  be  fatal  to  him  at  sessions.     Lastly,  the  re- 
spondents, by  serving  the  appellant  with  the  order  in  this 
case,  have  put  their  own  construction  upon  the  act  of  par- 
liament, consistent  with  that  for  which  the  appellant  now 


;«)  13  Ceo.  3,  c.  70,  5.  19. 


(6)  1  M.&  8.411. 
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contends,  and  they  ought  not  to  be  allowed  to  argue  in  sup- 
port of  a  different  construction  now.  The  Kino 

Bayley,  J. — I  am  of  opinion  that  a  mandamus  ought  to  of  Lanca- 
go  to  the  sessions  to  hear  the  appeal  in  this  case.  The  «hire. 
statute  requires  that  the  notice  of  appeal  shall  be  given 
'^  within  six  days  after  the  cause  of  complaint  shall  arise/* 
which,  1  think^  as  applied  to  this  case'/  means,  from  the 
time. of  the  service  of  the  order.  It  seems  to  me  that  the 
order  of  the  justices  was  not  complete  uiitil  the  party  had 
possession  of  it,  and  that  the  cause  of  complaint  did  not 
arise  until  the  order  had  been  served.  The  naode  of  pro- 
ceeding pointed  out  by  the  statute  is  this:  a  list  of  the 
persons  liable  to  do  statute  duty  is  first  to  be  obtained;  a 
time  is  fixed  for  a  meeting;  and  then  the  surveyor  of  the 
township  is  to  receive  notice  to  attend.  At  the  meetings 
the  list  is  to  be  laid  before  the  justices,  in  the  presence  of 
the  surveyor,  *'  if  lie  shall  attend;'*  but  there  is  nothing  in 
the  statute  that  renders  it  obligatory  on  him  to  attend.  Then 
the  justices  may  make  an  order  for  the  performance  of  sta- 
tute duty,  8cc.,  but  they  are  not  bound  to  order  that  any 
individual  liable  to  perform  statute  duty  shall  perform  it 
on  the  turnpike  road.  They  may  order  certain  persons  to 
perform  statute  duty,  and  it  is  evident  from  the  nature  of 
the  thing,  that  their  order  must  be  in  writing,  for  they  are 
to  specify  the  names  of  the  parties,  the  days  of  duty,  and 
the  parts  of  the  road ;  and  it  would  be  impossible  for  the 
surveyor,  even  if  present  when  the  order  is  made,  to  carry 
all  those  particulars  in  his  mind.  In  addition  to  this,  the 
justices  may  order  the  payment  of  composition  money  *'  at 
any  time  or  times;"  and  they  are  to  specify  the  amounts, 
the  proportions,  and  the  periods  of  payment.  In  this  case 
the  proportion  to  be  paid  was  verbally  fixed,  but  it  does 
not  appear  that  the  time  of  payment  was  mentioned ;  and 
in  that  respect,  therefore,  the  order  was  clearly  incomplete, 
and  could  not  be  rendered  complete  until  it  was  reduced 
into  writing,  and  served  upon  the  party  whom  it  was  in- 
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taMied  to  biiMi.     Parties  are  often  preseot  in  this  Court 
.jj^^^^     when  roles  are  proooanecd»  bot  a  mk  of  this  Court  is  not 
*-  complete,  nor  can  a  partj  be  broi^;fat  into  contempt  for 

cf  Laxca-  >M>t  obeyii^  it,  nntil  it  has  been  s^ved  upon  him.  The 
aqipeal  danse  in  thb  statute  pbdnlj  indicates  that  the  con- 
tents of  the  order  shall  be  communicated  to  the  party,  for 
it  requires  him  to  state  in  his  notice  the  ground  and  matter 
ofhis  appeal,  which  it  is  impossible  for  Inm  to  do  correctly, 
eioept  by  reference  to  the  order  itself.  Again,  the  statute 
does  not  make  it  imperative  upon  the  surveyor  of  the  town* 
tUp  roads  to  atteud  befoi«  the  justices,  and  it  is  extremely 
desirable  to  have  one  uniform  system  of  practice  in  aH  cases, 
whether  the  surveyor  be  present  or  not.  We  ought  not  to 
throw  upon  the  surveyor  the  burthen  of  attending,  as  the 
legislature  have  not  expressed  their  intention  to  do  so; 
and  the  proper  mode  of  construing  the  statute  seems  to 
me  to  be,  to  hold  that  the  order  must  be  in  writing;  that 
the  order  must  be  served;  and  that  the  time  for  givii^  no- 
tice of  appeal  is  to  run  from  the  time  of  serving  the  order. 
Upon  these  grounds  I  am  of  opinion  that  the  notice  of 
appeal  in  this  case  having  been  given  within  six  days  after 
the  order  in  writing  was  served,  was  in  good  time,  and  that 
the  rule  for  a  uiaudamus  to  bear  the  appeal  ought  to  be 
made  absolute. 

HoLROYD,  J. — 1  am  entirely  of  the  same  opinion.  I 
think  there  is  no  duty  imposed  upon  the  surveyor  by  the 
order  until  he  has  been  served .  with  a  written  copy  of  it, 
and  consequently  that  till  then,  he  has  no  '^  cause  of  com- 
plaint" against  it. 

LiTTLEDALE,  J.  concurred. 

Rule  absolute. 
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1898. 

Paul  and  others  v.  Elizabeth  Nurse  and  Edmund  ^^-^v^^/ 

Nurse. 

Covenant.    The  declaration  stated  that  one  Cheatle,  Assignee  of 

lessee  is  not 

deceased,  being  seised  in  his  demesne  as  of  fee  of,  &c.,  on  liable  for  rent 
the  30th  April,  1816,  at  &c.,  by  a  certain  indenture  then  araM?|n™^[t 
made  between  Ckeatle  of  the  one  part,  and  one  Copeland  of  over,  though 
the  other  part,  Cheatle  for  the  considerations  therein  men*-      /^  covenant 
tioned,  granted  and   demised   to  Copeland,  habendum   to  ^>  ^^^^  that 
Copeland,  his  executors  and  administrators,  from  11th  Oc-  tort  and  ad- 
tober,  1815  {a),  for  21  years,  at  a  rent  of  80/.  payable  half-  ^aifn^*^ 
yearly.    Covenant  by  Copeland  for  payment  of  rent.    Aver-  sign  without 
ment,  that  all  the  estate,  right,  title  and  interest  of  Copeland  binding  upon 

by  assignment  vested  in  defendants,  whereupon  they,  as  as-  auigneeoX 

lessee*  Scifible» 
signees,  entered  upon  the  premises  with  the  appurtenances, 

and  became  and  still  were  possessed  thereof,  for  the  residue 
of  the  terra ;  and  that  being  so  possessed,  and  the  reversion 
belonging  to  Cheatle,  he,  on  27th  March,  1823,  by  will,  de- 
vised the  reversion  to  plaintiffs,  their  heirs,  &c.,  and  died  8th 
September,  1 826.  Breach,  non-payment  of  half  a  year's  rent 
due  nth  October,  1827*  Plea,  that  before  the  rent  accrued 
due,  defendants  assigned  all  their  estate,  &c.  in  the  demised 
premises,  to  Edmund  Nurse  the  elder.  Replication,  that 
by  the  indenture  of  lease  Copeland  for  himself,  his  executors, 
administrators,  and  assigns,  covenanted,  that  he,  Copeland, 
his  executors  or  administrators,  would  not  assign,  underlet, 
dispose  of,  or  grant,  any  part  of  the  thereby  demised  pre- 
mises, to  any  person,  without  the  consent  of  Cheatle,  his 
heirs,  or  assigns;  and  that  neither  Cheatle  in  his  life  time, 

(a)  The  efiect  of  such  a  retro-  executed  on  the  £4th  June,  habm' 

spective  habendum  is  not,  as  it  dmn  for  7  years  from   the  35th 

sounds,  to  make  the  lessee  tenaot  JSufarch  preceding,  means  nothing 

by  relation  from  the  prior  day :  it  more  than  a  lease  habendum  from 

merely  furnishes  a  termmut  from  the  24th  June  for  6^  years;  the 

which  the  years  are  to  commence  two  expressions  are  precisely  equi- 

in  computation.      Thus, — a  lease  valeot. 
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1828.         nor  plaintiffs  since  bis  death,  had  given  any  sach  consent. 
Demurrer  to  the  replication,  and  joinder  in  demurrer. 

I\  Kelly  for  the  plaintiffs.  The  question  arising  upon 
these  pleadings  is,  whether  a  covenant  by  a  lessee,  his  execu- 
tors, administrators,  and  assigns,  not  to  assign,  continues  in 
force,  after  the  premises  have  once  been  assigned  with  the 
consent  of  the  lessor;  and  if  it  does,  whether  the  assignment 
pleaded  by  these  defendants  is  not  void,  and  they  still  liable 
to  the  plaintiffs.  It  must  be  admitted  that  if  the  lease  had 
contained  a  proviso  for  re-entry  upon  breach  of  such  a  cove- 
nant, an  action  of  ejectment  could  not  have  been  maintained, 
because  it  would  have  been  answered  by  the  licence  to  as- 
sign, which  would  have  had  the  effect  of  completely  de- 
stroying the  condition.  But  there  is  a  distinction  between 
proceeding  for  a  forfeiture  on  the  ground  of  a  condition 
broken,  and  proceeding  upon  the  covenant  for  the  rent. 
This  is  a  covenant  which  runs  with  the  land.     [^Baj/ley  J. 

*      » 

But  you  must  contend  that  it  runs  with  the  land  after  the 
land  has  been  assigned  with  the  licence  of  the  lessor.]  It 
was  indeed  held  in  Dumpor^s  case  (a),  "  that  the  alienation 
by  licence  to  the  assignee,  had  determined  the  condition,  so 
that  no  alienation  which  he  might  afterwards  make,  could 
break  the  proviso,  or  give  cause  of  entry  to  the  lessors,  for 
the  lessors  could  not  dispense  with  an  alienation  for  one 
time,  and  insist  that  the  same  estate  should  remain  subject 
to  the  proviso  after.*'  But  the  reasons  given  in  that  case 
apply  to  a  condition,  not  to  a  covenant;  and  the  rule  of  law 
there  laid  down  has  been  considered  as  one  not  to  be  ex- 
tended. Doe  v.  Bliss  (6).  The  question  in  this  case  must 
be  considered  as  if  the  cases  upon  conditions  had  never  been 
decided.  The  intention  of  the  parties  must  be  taken  into 
Consideration,  and  the  covenant  must  be  construed  accord- 
ingly. The  covenant  is  inserted  for  the  protection  of  the 
landlord,  to  prevent  his  being  fixed  with  a  tenant  whose  re- 
sponsibility he  has  not  the  means  of  inquiring  into.     That 

(a)  4  Co.  Rep.  119  b.  (6)  4  Taunt.  735. 
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object  will  be  best  promoted  by  holding  that  such  a  covenant 
M  ill  continue  in  force,  so  as  always  to  prevent  the  tenant 
from  assigning,  without  the  licence  of  the  lessor.  If  that 
be  the  correct  view  of  the  law,  the  assignment  in  this  case  is 
void,  and  the  action  maintainable.  But  even  if  the  assign- 
ment be  not  void  absolutely,  still,  as  between  the  plaintiffs 
and  the  defendants,  the  latter  cannot  be  allowed  to  set  up 
their  own  breach  of  covenant  in  answer  to  the  demand  of 
rent,  because  the  law  allows  no  man  to  take  advantage  of 
his  own  wrong.  The  defendants,  therefore,  are  estopped 
from  pleading  the  assignment. 

Bayley  J.  —  In  order  to  support  this  action,  where 
there  is  no  privity  of  contract,  there  must  be  a  privity  of 
estate  between  the  parties  on  the  record;  but  there  is 
none  in  the  present  case.  The  obligation  of  the  defendr- 
ants  to  perform  the  covenant  for  the  breach  of  which  the 
plaintiff  sues,  namely,  for  the  payment  of  rent,  attached 
to  them  so  long  as  they  filled  the  character  of  assignees 
of  that  estate  which  the  lessee  had  under  the  lease;  but 
no  longer.  Their  obligation  arose  out  of  a  privity  of 
estate  between  them  and  the  plaintiff;  as  soon  as  they 
ceased  to  be  assignees,  that  privity  of  estate  ceased,  their 
estate  as  assignees  was  divested,  and  they  ceased  to  be 
bound  by  the  covenant.  The  only  remedy  open  to  the 
plaintiff  is  an  action  upon  the  covenant  not  to  assign ;  and 
it  may  be  doubted  whether  the  defendants  are  within  that 
covenant;  for  the  word  assignees  is  not  inserted;  the  lessee 
only  covenants  that  he,  his  executors  and  administrators 
will  not  assign  without  licence.  The  defendants,  therefore, 
are  entitled  to  the  judgment  of  the  Court. 


The  other  Judges  concurred. 


Judgment  for  the  defendants. 
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isas. 

Page  v.  Newman. 

A  bill  of  Mid-  DECLARATION,  in  assumpsit,  by  payee  against  maker 
^contbu.   of  a  promissory  note,  dated  18th  April,  1814,     Plea/ that 

ance  of  a  lati-  the  causes  of  action  mentioned  in  the  declaration  did  not 

tat  issued 

with  intent  to  Bccrue  within  six  years  next  before  the  exhibiting  of  plain- 
irnplead  upon   jyf  »g  bill.    Replication,  that  within  six  years  after  the  several 

the  same  cause  "^  •     •«.  • 

of  action.         causes  of  action  accrued  to  plamuff,  to  wit,  on  30th  June, 

1819,  in  the  59th  G.  3,  plaintiff,  for  recovery  of  his  damages 
by  him  sustained  by  reason  of  the  not  performing  the  several 
promises  and  undertakings  in  the  declaration  mentioned, 
sued  out  a  latitat,  whereby,  (after  reciting  a  previous  bill  of 
Middlesex,  commanding  the  sheriff  of  that  county  to  take 
defendant  and  him  safely  keep,  so  that  he  might  have  his 
body  to  answer  plaintiff  of  a  plea  of  trespass,  and  also  to  a 
bill  of  plaintiff  to  be  exhibited  against  defendant  for  300/., 
upon  promises,  and  a  return  ofnon  est  inventus  thereto,)  the 
king  commanded  the  sheriff  of  Kent  to  take  defendant,  8u:. 
to  answer  plaintiff  in  the  plea  and  bill  aforesaid.  It  then 
set  out  a  return  of  non  est  inventus,  and  the  non-appearance 
of  defendant,  and  stated  that  plaintiff  prayed  another  latitat 
to  the  sheriff  of  Kent,  returnable  on  Monday  next  after 
eight  days  of  St.  Hilary,  for  defendant  to  answer  to  the  plea 
and  bill  aforesaid ;  that  on  that  day,  in  the  Court  of  K.  B. 
at  Westminster,  came  plaintiff  by  his  attorney  aforesaid,  and 
offered  himself  against  defendant  on  the  plea  and  bill  afore- 
said ;  and  that  the  sheriff  of  Kent  did  not  send  the  last  men* 
tioned  writ,  nor  do  any  thing  thereupon,  nor  did  defendant 
appear  in  Court,  according  to  the  exigency  of  the  said  writ. 
Similar  continuances  were  then  stated,  from  term  to  term, 
to  Easter  term  1826.  Wherefore  plaintiff,  for  recovery  of 
his  damages  by  him  sustained  by  reason  of  the  not  perform- 
ing of  the  promises  and  undertakings  in  the  declaration 
mentioned,  prayed  another  precept,  called  a  bill  of  Middle- 
sex, against  defendant,  in  form  aforesaid,  which  was  granted 
to  him,  returnable  on  Friday  next  after  the  morrow  of  the 
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Holy  Tiinity,  for  defendant  to  answer  pWmiiS  in  the  plea  1828.- 
UNd  bill  aforesaid,  and  the  same  day>  Sec.  Averment,  that 
plaintiff  and  defendant  appeared,  and  that  the  said  several 
MTits,  and  the  said  last  mentioned  precept  respectively,  were 
so  sued  out  and  prosecuted  by  plaintiff  against  defendant  as 
aforesaid,  with  intent  to  implead  defendant  upon  and  for 
the  said  several  causes  of  action  in  the  declaration  men- 
tioned, and  to  cause  and  compel  defendant  to  appear  in  the 
said  Court  here,  in  order  that  plaintiff  might,  upon  such 
appearance,  exhibit  his  bill  and  declare  against  defendant, 
for  the  said  several  causes  of  action  in  the  declaration  men-: 
tioned,  &c.  That  plaintiff,  afterwards,  in  Trinity  term,  7th 
G.  4,  did  exhibit  his  bill  and  declare  thereon  against  de- 
fendant; and  that  the  said  several  causes  of  action  did  ac- 
crue to  plaintiff  within  six  years  next  before  the  issuing  of 
the  first  mentioned  writ.  Rejoinder,  that  no  precept,  called 
a  bill  of  Middlesex,  against  defendant,  was  sued  out  or  pro- 
secuted by  plaintiff,  previously  to  the  said  prayer  of  plaintiff 
of  another  precept  called  a  bill  of  Middlesex,  and  so  sued  out 
and  prosecuted  by  plaintiff  against  defendant,  as  in  the  re- 
plication was  mentioned.  Demurrer  to  the  rejoinder,  and 
joinder  in  demurrer. 

Reader,  for  the  plaintiff.  It  will  not  be  disputed  that  a 
latitat,  without  a  bill  of  Middlesex,  if  regularly  sued,  out 
and  continued  on  the  roll,  is  a  good  commencement  of  a 
suit,  to  avoid  a  plea  of  the  statute  of  limitations.  That  was 
decided  so  long  ago  as  the  case  of  Coles  v.  Sibsye  («).  The 
latitat  is  for  that  purpose  in  the  nature  of  an  original  writ. 
.  Davej/  v.  Clinch  {h),  Culliford  v.  Blandford  (c),  Brown  v. 
Babington  (r/).  Wood  v.  Newton  (<?),  Foster  v.  Bonner  (f). 
In  the  present  case,  therefore,  if  the  latitat  was  a  good  com- 
mencement of  the  action,  the  rejoinder  is  bad,  because  it 
states  that  no  bill  of  Middlesex  was  sued  out  in  the  first  in- 
stance; and  then  thequeslionis,whether  the  bill  of  Middlesex 

■    > 

(a)  Style,  150.  (d)  Q  Ld.  Raym.  882. 

ib)  1  Sid.  53.  ■  (e)  1  Wils.  Ul. 

(f)  Carth.  233.  (/;  Cowp:  454. 
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sued  out  after  the  last  latitat  is  a  good  continuance  of  the 
action.  Now  it  may  have  been  impossible  for  the  plaintiff  to 
pursue  any  other  course;  if  the  defendant  came  into  the 
county  of  Middlesex,  for  instance;  for  there  no  other  process 
could  reach  him,  service  of  a  latitat  in  that  county  being 
irregular.  Price  v.  Jackson{a).  Suppose  in  this  case  a  bill 
of  Middlesex  had  been  sued  out  in  the  first  instance,  and  the 
defendant  had  gone  into  Kent  or  any  other  county,  and  a 
latitat  had  been  sued  out  into  that  county,  and  the  defendant 
had  then  returned  into  Middlesex;  it  is  perfectly  clear  that 
a  second  bill  of  Middlesex  might  have  been  sued  out,  and 
would  have  been  a  good  continuance  of  the  original  action (6). 
Every  latitat  presupposes  the  existence  of  a  bill  of  Middlesex, 
and  the  want  of  a  bill  of  Middlesex,  in  point  of  fact,  is  never 
any  objection.  If  the  latitat  be  a  good  commencement  of 
the  suit,  a  bill  of  Middlesex  sued  out  in  prosecution  of  the 
"same  suit  must  be  a  good  continuance  of  that  suit ;  for  the 
process  is  of  the  same  description,  and  shews  all  that  is  re- 
quired to  be  shewn,  namely,  that  the  plaintiff  is  proceeding 
to  bring  the  defendant  into  Court  in  the  same  suit  which  he 


(ci)  1  M.  &  S.  442,  where  the 
Court  set  aside  a  latitat  directed 
to  the  sheriff  of  Middlesex  for  ir- 
regularity; but  in  Kelly  v.  Sltaw, 
6  T.  R.  74,  the  Court  refused  to 
set  aside  the  proceedings  merely 
because  the  defendant  was  terved 
with  a  latitat  in  Middlesex:  and 
Mr.  Tidd  says,  (i.  168,  9th ed.)  "a 
latitat  cannot  regularly  be  served 
in  any  other  county  than  that  to 
the  sheriff  of  which  it  is  directed;" 
and  cites  4  M.  &  S.  413,  (Chase  v. 
Joi/ce,  M.  56  G.  3,  K.B.)  1  Chit. 
Kep.  15  (c),  333  (/i),  as  authorities; 
adding,  "  but  see'  Dougl.  384,  1  T. 
R.  187,  6  T.  U.  74,  8  T.  R.  235, 
$emb,  cantrd,'* 

(6)  Under  such  circumstances 
the  most  formal  mode  of  proceed* 
ing  would,  perhaps,  have  been  to 
issue  an  alias  bill  of  Middlesex, 


adding  to  the  common  form  of 
the  ticut  alias  precept  the  words, 
*'  In  respect  whereof  {ei  uiuie)  the 
sheriff  of  Kent  has  lately  returned 
to  our  lord  the  King  that  the  said 
defendant  is  not  found  in  his  baili- 
wick.'' Such  a  recital  need  not 
be  set  out  in  the  replication: 
Plummer  v.  Woodhume^  7  D.  &  R. 
30, 4  B.  &  C.  630.  Therefore  upon 
this  demurrer  it  would  not  appear 
whether  that  form  was  adopted 
or  not;  but  if  the  defendant,  in- 
stead of  demurring,  had  taken 
issue  upon  the  intent  to  implead 
upon  the  same  cause  of  action, 
such  a  recital  would  have  fur- 
nished the  best  evidence  to  sup- 
port the  replication ;  so  if  the  con- 
titmiti/  of  the  process  had  com4  in 
question  upon  taxation  of  cosfs. 
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originally  commenced  against  him.     Besides,  this  at  most  1828. 

would  be  a  mere  irregularity,  and  cannot  prevail  to.  the 
extent  sought  for.  Process,  which  is  voidable,  if  it  be  not 
absolutely  void,  is  sufficient  to  take  a  case  out  of  the  statute 
of  limitations.  In  Karver  v.  James{a),  it  was  held  thai  pro- 
cess returnable  on  a  common  return  day,  and  not  a  day  cer- 
tain, and  which  was  therefore  voidable,  was  sufficient  to  save 
the  statute  of  limitations.  In  Lord  Middleton  v.  Forbes  (b), 
it  w  as  decided  that  an  action  by  original,  brought  by  an  ad- 
ministratrix within  six  years  after  the  cause  of  action  ac- 
crued, would  enable  the  administratrix  and  her  husband, 
whom  she  afterwards  married,  to  recover  in  an  action  by 
bill  by  bothy  notwithstanding  a  plea  of  the  statute  of  limi" 
tations.  And  in  Plummer  v.  Woodburue  (c),  it  was  held  that 
bailable  process  with  an  ac  etiam  clause,  was  a  good  con-: 
tinuance  of  a  non  bailable  bill  of  Middlesex,  so  as  to  avoid 
the  statute. 

Comyn,  contra.  The  allegation  in  the  rejoinder  that  no 
bill  of  Middlesex  was  sued  out  previous  to  the  first  latitat,  as* 
sumes  that  if  the  suit  had  been  commenced  by  bill  of  Mid- 
dlesex, and  continued  by  latitat,  it  might  ultimately  have  been 
continued  by  a  second  bill  of  Middlesex;  but  the  demurrer 
admits  that  allegation:  therefore  the  only  question  arising 
upon  these  pleadings  is,  whether  a  bill  of  Middlesex  is  a 
good  continuance  of  an  action  commenced  by  latitat  without 
a  previous  bill  of  Middlesex.  It  is  true^  an  action  may  be 
commenced  by  latitat,  but  the  regular  course  is  first  to  sue 
out  a  bill  of  Middlesex;  for  the  latitat  recites  that  a  bill  of 
Middlesex  has  issued^  and  that  a  return  of  non  est  inventus 
has  been  made:  so  that,  prim&  facie,  a  bill  of  Middlesex  is 
the  first  process  in  a  suit,  and  a  latitat  the  second.  The  bill 
of  Middlesex  and  the  latitat  are  kept  upon  separate  rolls; 
and  the  issuing  of  a  bill  of  Middlesex,  prima  facie,  imports 

(a)  Willes,  C55.  which  die  defendant  was  arrested, 

(6)  Willes,  239,  (c).  was  a  mandate  from  the  Chancellor 

(c)  7  D.  &  R.  25,  4  B.  &  C.  625.  of  the  County  Palatine  of  Lancas- 

The   process  in  that  case,    upon  ter,  upon  a  latitat  directed  to  him. 

M  M  2                                            £'>• 
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the  commencement  and  not  the  continuance  of  a  suit.  If 
tie  defendant,  as  has  been  assumed  in  argument,  was  in 
Kent  when  the  first  latitat  issued^  and  had  afterwards  re- 
moved into  Middlesex,  and  those  facts  had  been  stated  on 
the  record,  the  bill  of  Middlesex  might,  perhaps,  have  been 
a  good  continuance  of  the  action,  though  commenced  by 
latitat.  But  those  facts  do  not  appear  upon  the  record,  and 
they  cannot  be  assumed  to  cure  an  irregularity.  The  plain- 
tiff is  bound  to  continue  his  suit  by  the  same  kind  of  pro- 
cess he  commences  with,  unless  he  shew  a  sufficient  excuse 
for  changing  it.  Here  he  has  changed  his  process,  and  has 
shewn  no  sufficient  excuse  for  it ;  consequently  the  bill  of 
^Middlesex  must  be  treated  as  being  in  fact,  that  which  it 
imports  to  be,  the  commencement  of  a  new  suit,  and  not 
the  continuance  of  a  suit  previously  commenced  by  latitat. 

Bay  LEY,  J. — I  have  no  doubt  that  in  this  case  the  bill  of 
Middlesex  was  a  good  continuance  of  the  suit  which  had 
been  commenced  by  latitat.  It  is  quite  clear  that  a  latitat 
is  a  good  commencement  of  a  suit;  it  was  so  decided  in 
Johnson  s.Smitliici),  and  has  been  so  considered  in  practice 
ever  since.  But  it  is  said,  a  suit  must  be  continued  by  pro- 
cess of  the  same  kind  as  that  by  which  it  was  originally 
commenced.  To  that  I  agree;  but  a  bill  of  Middlesex  and 
a  latitat  are  process  of  the  same  kind  for  that  purpose.  The 
Court,  by  virtue  of  its  jurisdiction  over  the  county  in  which 
it  sits,  issues  against  parties  resident  in  that  county  a  process 
called  a  bill  of  Middlesex  (A).  If  the  defendant  cannot  be 
found  in  Middlesex,  the  Court  issues  a  latitat  into  some 
other  county.  The  latitat,  therefore,  issues  upon  the  sup- 
position that  a  bill  of  Middlesex  has  previously  issued,  and 
that  the  defendant  could  not  be  found  in  that  county.  In 
this  case  the  replication  sets  out  a  latitat,  whereby,  (after 

(fl)  2  Burr.  950,  1  VV.  Bl.  207,  sat  at   Oxford,  by  reason  of  the 

216.  pingue,    Michaelmas,    1665,    the 

(6)  So  entitled,  because  the  Court  process  was  by  hill  of  Oxfordshire. 

now  sits  in  that  county;  for  if  it  Trye's Jus  Filizar.  101;  3  Bl.Com. 

sa,t  in  Kent,  it  would  then  be  a  285,  18th  edition. 
bill  of  Kent,  Tlius,  when  tlie  Court 


Page 
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reciting  that  a  bill  of  Middlesex  had  issued,  by  which  the         1B98. 
sheriff  of  that  county  was  commanded  to  take  the  defendant, 
&c.  to  answer  the  plaintiff  in  a  plea  of  trespass,  and  to  a  v. 

bill  to  be  exhibited  against  him,)  the  sheriff  of  Kent  was  Newman. 
commanded  to  take  the  defendant,  8cc.  to  answer  the  plain* 
tiff  in  the  plea  and  bill  aforesaid;  and  by  the  latitat  after- 
wards issued  from  term  to  term,  and  the  bill  of  Middlesex 
ultimately  issued  in  Easter  term,  1826,  the  defendant  was 
still  called  upon  to  answer  the  plaintiff  in  the  plea  and  bill 
aforesaid.  The  last  process,  therefore,  issued  to  compel 
the  defendant  to  answer  the  plaintiff  in  the  same  plea, 
and  to  the  same  bill,  which  he  was  called  upon  to  answer 
by  the  latitat  originally  sued  out;  so  that  even  upon 
the  face  of  the  process  itself  it  would  rather  appear  that 
the  bill  of  Middlesex  and  the  latitat  issued  in  the  same 
suit.  But  the  replication  then  goes  on  to  aver,  that 
the  said  several  writs,  and  the  said  last  mentioned  pre- 
cept respectively,  were  so  sued  out  by  the  plaintiff  against 
the  defendant,  with  intent  to  implead  the  defendant  upon 
the  several  causes  of  action  in  the  declaration  mentioned ; 
and  it  must  be  taken  that  the  bill  of  Middlesex  and  the 
latitat  were  issued  with  intent  to  prosecute  the  same  cause 
of  action.  The  rejoinder  alleges  that  no  bill  of  Middlesex 
was  sued  out  by  the  plaintiff  previous  to  that  which  issued 
after  the  last  latitat ;  but  as  it  has  been  decided  that  a  suit 
may  be  well  commenced  by  a  latitat  without  a  previous  bill 
of  Middlesex,  that  allegation  is  wholly  immaterial,  and  the 
rejoinder  is  no  answer  to  the  replication.  Then  is  the  re- 
plication in  itself  good  ?  1  am  of  opinion  that  it  is.  A  suit 
commenced  by  latitat  must  be  continued  by  process  of  the 
same  kind,  and  it  is  so  here,  for  a  bill  of  Middlesex  and  a 
latitat  are  process  of  the  same  kind  for  that  purpose.  They 
are  frequently  issued  in  the  same  suit,  and  one  instance  has 
been  put  in  argument,  where  a  bill  of  Middlesex  would  be 
the  only  process  by  which  a  suit  commenced  by  latitat  could 
regularly  be  continued.  It  is  clear,  therefore,  that  a  bill 
of  Middlesex  may  be  a  good  continuance  of  a  suit  com- 
menced by  latitat,  and  as  it  appears  by  the  replication  that 
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the  bill  of  Middlesex  in  this  case  was  issued  with  intent  to 
implead  the  defendant  upon  the  same  causes  of  action  as 
those  for  which  the  latitat  was  issued,  I  think  it  was  a  good 
continuance  of  this  suit.  For  these  reasons  I  am  of  opinion 
that  the  suit  which  was  originally  commenced  by  latitat  in 
this  case,  was  regularly  continued  by  the  bill  of  Middlesex, 
and  therefore  that  the  plaintiff  is  entitled  to  the  Judgment 
of  the  Court. 

HoLROYD  J.  concurred. 

LiTTLEDALE  J.  was  absent. 

Judgment  for  the  plaintiff  on  demurrer. 


Landlord's 
agent  walked 
round  a  de- 
mised wharf, 
left  a  written 
notice  that 
he  had  dis- 
trained  goods 
lying  there  for 
rent,  and  that 
they  would  be 
appraised  and 
sold,  if  not 
replevied,  &c. 
He  then  went 
away,  leaving 
no  one  in  pos- 
session : — 
Held,  an  ac- 
tual seizure; 
and  no  aban- 
donment as 
between  land- 
lord and  te- 
nant, in  an 
action  for  an 
excessive 
distress. 


SwANN  V,  The  Earl  of  Falmouth  and  Jennings. 

OASE  for  an  excessive  distress.  Plea,  not  guilty,  and 
issue  thereon.  At  the  trial,  before  GaseleCfJ.  at  the  last  as- 
sizes for  the  county  of  Cornwall  (a),  the  case  was  this.  The 
plaintiff  carried  on  business  as  a  dealer  in  coals^  timber, 
iron,  &c.  upon  a  wharf  called  Point  Quay,  which  he  held 
as  tenant  to  the  Earl  of  Falmouth,  at  a  rent  of  150/.  a  year. 
In  1827f  rent  being  in  arrear  to  the  amount  of  262/.  IO5., 
Jennings,  who  was  clerk  to  the  EarPs  attorney,  on  the  9th 
of  January,  went  to  the  wharf,  and  inquired  for  the  plaintiff. 
Being  told,  that  the  plaintiff  was  not  there,  he  said,  "  Mr. 
C,  Lord  Falmouth's  steward,  is  now  on  the  wharf,  and  in- 
tends to  distrain  for  Lord  Falmouth's  rent."  Jennings  and 
the  steward  then  walked  round  the  wharf,  where  several 
separate  parcels  of  goods  belonging  to  the  plaintiff  were 
lying,  and  afterwards  went  away,  leaving  the  following  no- 
tice of  distress,  signed  by  Jennings.  '*  Take  notice,  that, 
by  virtue  of  a  proper  authority  from  the  Earl  of  Falmouth, 
I  have  this  day  taken  and  distrained  at  Point  Quay,  and 
the  cellars  and  premises  thereuuto  belonging,  situate,  lyi°gy 

(a)  Counsel  tor  the  plaintiff,  Erskinc  and  Coleridge;  for  the  defen- 
dants, Wilde,  Serjt.  and  FolleN. 
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and  being  in  the  parish  of  Feock,  in  the  county  of  Corn-         1828. 
wall,  which  you  now  hold  of  him  at  the  yearly  rent  of  loOL, 
the  following  goods  and  chattels^  to  wit,  a  quantity  of  coals  v. 

now  lying  in  heaps  on  Point  Quay  aforesaid^  a  quantity  of  ^*^^th  ^" 
slate  ditto,  a  quantity  of  balk  ditto.^  All  which  goods  and 
chattels  I  have  left  on  the  said  premises,  and  have  distrained 
the  same  for  the  recovery  of  the  sum  of  262/.  IO5.,  due  to 
him  at  Christmas  last,  for  rent  and  arrears  of  rent  of  the 
said  premises.  And  you  are  further  to  take  notice,  that 
unless  you  pay  the  said  rent  and  arrears  so  due,  together 
with  the  costs  and  charges  of  this  distress,  or  cause  the 
said  goods  and  chattels  to  be  duly  replevied,  within  five 
days  from  the  delivery  hereof,  the  same  will  be  appraised 
and  sold  according  to  law.  Dated  9th  January,  1827." 
The  goods  so  seized  were  worth  upwards  of  1000/.  Jen* 
vings  and  the  steward  did  not  leave  any  person  in  posses- 
sion. On  the  12th  of  January  the  plaintiff  requested  that 
the  handbills  which  had  been  printed,  giving  notice  of  the 
sale,  might  not  be  published.  This  was  consented  to,  and 
the  plaintiff  afterwards  paid  the  arrears.  This  seizure  of  the 
goods  prevented  the  plaintiff  from  carrying  on  his  business  for 
some  days.  Upon  this  evidence  it  was  contended  on  the 
part  of  the  defendants,  that  there  had  been  no  seizure  of 
the  goods  in  point  of  law,  such  as  would  support  the  action, 
the  mere  act  of  walking  round  the  wharf,  without  marking 
or  touching  the  goods,  and  without  leaving  any  person  in 
possession,  not  amounting  to  a  seizure.  The  learned 
Judge  overruled  the  objection,  and  left  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  damages  40/.  In 
Easter  term  a  rule  nisi  for  a  new  trial  was  obtained  on  the 
ground,  first,  that  no  seizure  had  been  proved,  and  secondly, 
that  the  damages  were  excessive* 

Erskine  and  Coleridge  now  appeared  to  shew  cause,  but 
the  Court  desired  to  hear 

FoHett  in  support  of  the  rule.     There  was  no  seizure. 
The  goods  were  never  placed  in  the  custody  of  the  law.  The 
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plaintiff  uiight  have  used  them,  or  sold  them,  at  any  time, 
and  his  forbearing  to  do  so  from  a  mistaken  idea  that  they 
were  in  tlie  custody  of  the  law,  did  not  give  him  a  right  of 
action.     He  would  not  have  been  indictable  for  any  offence 
in  disposing  of  the  goods,  therefore  he  has  not  been  damni- 
fied by  the  acts  of  the  defendants,  and  has  no  cause  of 
action.     The  only  offences  that  could  have  been  imputed 
to  him,  were  rescous  or  pound  breach;  and  neither  of  those 
could   have  been   brought  home  to  him.     To  constitute 
rescous  the  goods  must  be   wrongfully  taken  out  of  the 
possession  of  the  distrainor  before  they  are  impounded; 
and  they  must  be  taken  out  of  his  m^nun/ possession ;  Fiiz. 
N,  li.  102,  F.    Dod  V.  Monger  (a).    The  latter  is  a  direct 
authority  in  favour  of  the  defendants.    It  was  an  action  for 
a  rescous ;  there  had  been  an  actual  seizure ;  but  the  per- 
son left  in  possession  abandoned  the  possession  for  two 
nights ;  and  it  was  held  that  there  could  be  no  remedy  for 
a  rescous  by  the  tenant  subsequent  to  an  abandonment  by 
the  distrainor.     Here,  no  person  was  ever  left  in  posses- 
sion at  all;  indeed,  the  goods  were  never  taken  out  of.  the 
possession  of  the  plaintiff  himself.     Then  would  the  plain- 
tiff have  been  liable  to  an  indictment  for  a  pound  breach? 
Clearly  not.     Lord  Falmouth  could  not  have  maintained 
ah  action  for  a  pound  breach,  for  the  merely  giving  notice 
of  distress,  without  making  an  actual  seizure,  will  not  suf- 
fice for  that  purpose.    Blades  v.  Arundale  (6).     It  may  be 
difficult,  since  the  passing  of  the  statute  II  Geo,  2,  c.  19, 
to  say,  what  is  an  impounding.     Prior  to  the  passing  of 
that  act,  there  was  no  difficulty,  because  it  was  necessary 
to  remove  the  goods  from  off  the  premises.     Under  that 
act,  the  goods  may  be  impounded  on  the  premises  where 
they  are  seized,  fpr  it  declares,  in  s.  10,  that  ''  it  shall  be 
lawful  to  impound,  or  otherwise  secure  the  distress  in  such 
place,  or  on  such  part  of  the  premises,  as  shall  be  most  fit 
and  convenient."     But  even  that  seems  plainly  to  involve 
the  necessity  of  the  party  doing  some  act  to  denote  the  im- 


(fl)  6  Mod.  «J5. 


(6)  1  M.&S.  711, 
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pounding,  or  securing;  and  the  most  easy  and  proper  act,  i828. 
is,  the  leaving  a  man  in  possession.  The  practical  directions 
in  Gilbert  on  Replevin  say,  that  the  safest  course  is  to  leave 
a  man  in  possession.  The  statutes  57  Geo.  3,  c.  93,  and 
7  and  8  Geo.  4,  c.  1 7,  which  were  passed  for  the  purpose 
of  regulating  the  expenses  of  distresses,  allow  for  the  ex- 
pense of  keeping  a  man  in  possession,  although  their  pror 
fessed  object  is  to  diminish  the  expenses  of  the  proceeding : . 
from  which  it  seems  reasonable  to  infer  that  the  legislature 
considered  the  keeping  a  man  in  possession  as  an  act  essen-- 
tial  and  necessary  to  the  landlord's  right.  These  goods 
might  have  been  taken  by  the  sheriff  under  an  execution  as 
the  goods  of  the  plaintiff,  which  they  could  not  have,  been 
if  they  were  duly  impounded.  That  is  clearly  laid  down  in. 
Blades  v.  Arundale  (o).  There,  goods  had  been  seized  by 
the  sheriff,  and  tlie  warrant  locked  up  in  a  drawer  by  the 
officer,  who  then  left  the  premises;  whereupon  theJand- 
Wd  seized  for  rent;  and  it  was  held,  that  the  subsequent 
seizure  was  good,  the  first  having  been  abandoned.  Here, 
if  possession  was  ever  taken,  it  was  clearly  abandoned 
when  the  parties  left  the  premises,  without  putting. any 
person  in  possession.  The  application  afterwards  made 
by  the  plaintiff  for  a  postponement  of  the  sale  cannot  vary 
the  question  of  possession.  The  act  done  by  the  .defen- 
dants was  wholly  inoperative  and  void,  and  therefore  gave 
the  plaintiff  no  right  of  action.  In  Owen  v.  Legh  (b),  where 
standing  corn  was  seized  as  a  distress,  and  sold  before  it 
was  ripe,  this  Court  held  that  the  sale  was  altogether^void,' 
and  therefore  gave  no  right  of  action  to  the  tenant.  At  all 
events,  the  defendants  are  entitled  to  a  new  trial,  uponJhe 
ground  of  excessive  damages,  for  no  actual  loss  or  injury 
was  proved  to  have  been  sustained  by  the  plaintiff. .. 

Erskine,  at  the  suggestion  of  the  Court,  consented  that 
the  damages  should  be  reduced  to  £0/.  and  that  point  was 
consequently  •  abandoned. .  , 

(fl)  IM.&S.TU.  (6)  3  B.  &  A.-*?©  .  - 
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BAYLeY,  J. — I  am  Dot  conviaced  by  the  reasoning  of 
the  counsel  for  the  defendants  in  this  case,  ingenious  as  it 
is.  The  question  here  is,  not  between  the  landlord  and  a 
third  person,  but  between  landlord  and  tenant,  and  the 
points  to  be  considered  are,  first,  whether  there  ever  was  a 
seizure  at  all,  and  if  there  was,  secondly,  whether  there 
was  afterwards  such  an  abandonment  of  the  distress  by  the 
landlord,  as  would  have  debarred  him  of  his  right  to  treat 
the  tenant  as  a  wrong-doer,  in  case  he  had  disposed  of  the 
goods.  Lord  Falmouth^  steward  and  attorney  went  upon 
the  plaintiff's  premises  for  the  purpose  of  distraining  the 
goods.  They  left  a  written  notice  that  they  had  distrained 
the  goods.  That  notice  is  evidence  against  the  landlord 
that  they  had  actually  made  a  distress.  Then  was  that 
distress  abandoned?  It  is  said  that  it  was,  because  no  per- 
son was  left  in  possession;  and  if  that  be  so,  undoubtedly 
the  possession  re-vested  in  the  tenant.  By  the  statute  1 1 
Geo.  2,  c.  19,  s.  10,  the  landlord  is  empowered  to  '*  im- 
pound, or  otherwise  secure  upon  the  premises,"  the  goods 
that  he  has  distrained.  Then  look  at  the  notice  of  distress 
in  this  case.  It  states,  that  the  goods  have  been  distrained, 
and  that  unless  they  are  replevied,  or  the  rent  paid,  within 
five  days,  they  will  be  appraised  and  sold.  It  also  states 
that  Jennings  has  left  the  goods  on  the  premises.  That 
does  not  indicate  any  intention  to  abandon  the  distress,  but 
does  indicate  an  intention  to  leave  the  goods  in  the  custody 
of  the  law  upon  the  premises,  which  he  had  a  right  to  do. 
The  case  of  Dod  v.  Monger  must  be  looked  at  with  refer- 
ence to  the  state  of  the  law  at  the  period  when  it  was 
decided.  At  that  time  the  landlord  had  no  right  to  keep 
the  goods  on  the  premises,  and,  therefore,  if  he  quitted 
possession  of  the  goods  while  they  remained  on  the  pre- 
mises, that  was  an  abandonment  of  the  distress;  but  the 
merely  leaving  the  goods  in  a  place  where  he  has  a  right  to 
keep  them,  without  any  thing  indicating  an  intention  to 
abandon  the  distress,  cannot  operate  as  an  abandonment* 
If  this  were  otherwise,  great  hardship  would  be  thrown 
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iipou  the  tenant,  because  then,  whenever  a  landlord  dis- 
trained upon  premises  where  it  was  not  possible  for  a  man 
to  be  left  in  possession,  he  would  be  under  the  necessity  of 
immediately  removing  the  goods.  In  the  present  case,  it 
was  unreasonable  to  expect  that  any  agent  or  servant  of  the 
landlord  should  remain  in  the  possession  of  goods  lying  on 
an  open  \i*harf  during  the  night;  and  if  that  had  been  ne- 
cessary in  order  to  retain  possession^  the  goods  must  have 
been  removed  to  some  other  place,  which  would  have 
worked  serious  mischief  to  the  tenant. 

HoLROYD,  J. — The  tenant  solicited  the  indulgence  of  a 
postponement  of  the  sale,  and  thereby  recognized  what  had 
been  done  as  amounting  to  an  actual  distress  and  seizure. 
I  think  this  case,  in  principle,  resembles  those  where  a 
party  submits  to  an  arrest  without  the  corporal  touch  of 
the  officer,  and  yet  has  a  right  of  action  if  the  arrest  be  il- 
legal (a). 

LiTTLEOALE,  J. —  As  between  these  parties  I  think 
there  was  originally  a  good  seizure ;  and  I  am  clearly  of 
opinion,  that  there  was  no  abandonment,  because  since  the 
statute  1 1  Geo,  2,  the  landlord  has  a  right  to  keep  the 
goods  upon  the  premises  of  the  tenant.  If  the  question 
had  arisen  between  the  landlord  and  an  execution  creditor 
or  a  purchaser  for  a  valuable  consideration  without  notice, 
the  case  might  have  been  different;  because,  as  against 
third  persons,  the  landlord  might  perhaps  have  been  con- 
sidered as  having  lost  his  right  by  neglecting  to  give  rea- 
sonable notice  of  it. 

Rule  discharged. 
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(a)  As  to  which  see  anU^  i.  215,  (a);  Reece  v.  Oriffith,poit,  iii. 
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J^^  Chatfield  v.  Parker  and  Cotterell. 

^.,  in  1819,     Trespass  for  mesne  profits.     Plea,  as  to  a  moiet)^  of 
t^B.^for^lW     ^^^  lands,  that  Parker,  in  Hilary  term,   1822,  recovered  a 

years,  and  judgment  in  K.  B.  against  the  Right  Honourable  John 
subject  thereto  Vi,        -^.  x.rx  ^  »i         n     r 

he,  in  1890,      Eveljfn  Pierrepoint,  Lord  Dormer,  for  400/. ;  that  Parker, 

demises  for       f^^.    obtaining   execution   thereof,    sued  out  of  K.  B.  an 

200  years  to  ^  » 

C,  who  enters,  elegit  thereon;  that  by  an  inquisition  held,  it  was   found 

recovere  iude-  ^^^^  •'^^''^  Dormer  was  seised  for  life  of,  among  others,  the 
ment  against  lands  described  in  the  declaration,  which,  with  other  lands 
and  executes     described  in  the  inquisition,  were  a  moiety  of  the  lands  of 

^9^S^,\  ,       the  said  John  E.  P.  Lord  Dormer,  in  the  sheriffs  bailiwick, 

under  which 

the  lands  are     which   moiety  the  sheriff  delivered  to  Parker,  to   hold  as 

delivered  in      j^j^   freehold:    that  in   execution   of  the   writ,    CoUerell, 

execution.    ^-  ,  ^  ,        , 

is  entitled  to     as  bailiff  and  in  aid  of  the  sheriff,  and  by  his  command, 

as^agafnst'^jS"  entered  the  lands  described  in  the  declaration,  and  ejected 
it  not  appear-  plaintiff,  and  put  in  Parker;  and  that  Parker  accord- 
had  entered      i^g'y  took  possession  thereof,  the  same  being  a  moiety  of  the 

under  the  lands  described  in  the  inquisition.  Replication,  that  the 
demise  to  him.  .       ^    .  .    "^ 

said  Lord  Dormer,  being  seised  for  life  of  the  lands  de- 
scribed in  the  declaration,  before  the  day  of  giving  judg- 
ment, to  wit,  on  the  14th  March,  1B20,  by  indenture  then 
made  between  the  said  Lord  Dormer  of  the  first  part,  W.  S, 
and  «/.  C.  of  the  second  part,  and  plaintiff  of  the  third  part, 
demised  to  plaintiff,  his  executors,  5lc.,  among  others,  the 
lands  described  in  the  declaration,  for  a  term  of  200  years; 
by  virtue  of  which  plaintiff  entered,  and  became  possessed 
for  the  said  term,  and  continued  so  possessed  until  defend- 
ants entered.  Defendants  craved  oyer  of  the  indenture, 
which  was  set  out.  It  was  made  between  the  Right  Hon. 
Evelj/n  Pierrepoinf,  Lord  Dormer,  Baron  Dormer,  of  the 
first  part;  William  Samler  aiid  John  Coope,  two  of  the 
directors  of  a  society  called  "  The  Pelican  Life  Insurance 
Company,"  and  acting  on  the  part  of  the  said  society,  of 
the  second  part;  and  plaintiff  of  the  third  part.  It  recited, 
that  by  indenture  of  I8th  June,  1819,  made  between  the 
said  Evelyn  Pierrepoint,  Lord  Dormer,  of  the  first  part; 
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W.  S.  and  J.  C.  of  the  second  part;  and  T.  Dawes  of  the 

third  part;  in  consideration  of  14,998/.  paid  to  the  said 

JE.  P.  Lord  Dormer  out  of  the  funds,  and  on  the  behalf  of  v, 

the  society  in  manner  therein  mentioned,  he  the  said  JE.  P.       Parker. 

Lord  Dormer  had  granted  unto  the  said  W.  S,  and  J.  C, 

their  executors,  &c.,  an  annuity  of  1725/.,  to  be  paid  for  99 

years,  to  be  computed  from  the  day  next  before  the  date  of 

the  indenture,  and  thenceforth  if  the  said  E.  P.  Lord  Dormer 

should  so  long  live,  to  be  charged  upon  and  payable  out  of, 

among  others,  the  lands  described  in  the  declaration,  for 

99  years,  and  that  he  the  said  JB.  P.  Lord  Dormer  had 
demised  unto  the  said  T.  Dawes,  his  executors,  &c., 
among  others,  the  lands  described  in  the  declaration,  for 

100  years,  to  be  computed  from  the  day  next  before  the 
date  of  the  said  indenture,  if  the  said  E,  P.  Lord  Dormer. 
should  so  long  live,  in  trust  to  pay  the  said  annuity  out  of 
the  rents  and  profits.  It  further  recited,  that  the  said  jE.P. 
Lord  Dormer  had  agreed  with  the  said  W,  S,  and  J.C.  for 
the  absolute  sale  to  them,  as  two  of  the  directors  of  the 
said  company,  on  behalf  of  the  company,  of  an  annuity  of 
800/.,  to  be  paiil  to  W.  S,  and  J.  C,  their  executors,  &c., 
for  99  years,  to  be  computed  from  the  day  next  before  the 
date  of  the  indenture  of  14th  March,  1820,  if  the  said  jE.  P. 
Lord  Dormer  should  so  long  live,  at  and  for  6998/.,  and 
that,  in  pursuance  of  such  agreement,  IV.  S,  and  J,  C.  had 
paid  that  sum  to  the  said  E.  P.  Lord  Dormer ;  and  that 
upon  the  treaty  for  the  purchase  of  the  said  annuity  of  800/. 
it  had  been  agreed  that  the  annuity  of  1725/.,  and  all  powers, 
remedies,  and  trusts  for  securing  the  same,  should  be  rati- 
fied and  confirmed,  and,  subject  thereto,  that  the  annuity 
of  800/.  should  be  charged  upon,  among  others,  the  lands 
described  in  the  declaration.  It  then  witnessed,  that  in 
pursuance  of  that  agreement,  the  said  E,  P.  Lord  Dormer 
had  ratified  and  confirmed  the  annuity  of  1 725/.  granted 
by  the  indenture  of  18th  June,  1819,  and  that  in  pursu-  ^ 
ance  and  further  performance  of  the  said  agreement,  and 

in  consideration  of  6998/.  paid  to  him  by  W,  S.  and  J.  C 
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as  thereinbefore  mentioned,  the  said  E,  P.  Lord  Dormer 
had  granted,  bargained^  sold  and  confirmed  to  FT.  <S.  and 
J.  C,  their  heirs,  executors,  &c.,  an  annuity  of  800/.  to  be 
paid  for  99  years,  if  the  said  £.  P,  Lord  Dormer  should  so 
long  live,  to  be  charged  upon,  among  others,  the  lands 
described  in  the  declaration.  It  further  witnessed,  that  in 
consideration  of  6998/.  paid  to  the  said  E.  P.  Lord  Dormer, 
as  thereinbefore  mentioned,  and  for  the  further  and  better 
securing  the  regular  payment  of  the  said  annuity  of  800/. 
to  W.  S.  and  J.  C,  their  executors,  &c.,  and  in  considera- 
tion of  10s.  paid  to  the  said  E.  P.  Lord  Dormer  by  Chat- 
field,  the  said  £.  P.  Lord  Dormer  demised  to  Chalfield  the 
lands  described  in  the  declaration,  which  were  before 
charged  with  the  payment  of  the  said  annuity  of  800/.;  to 
hold  the  lands  thereinbefore  granted,  and  every  part  and 
parcel  of  the  same,  but  subject  and  charged  as  therein- 
before was  mentioned,  to  Chatfield,  his  executors,  &c.,  for 
200  years,  to  be  computed  from  the  day  next  before  the 
date  of  the  indenture,  and  thenceforth  and  fully  to  be 
complete  and  ended,  without  impeachment  of  waste,  if  the 
said  E.  P.  Lord  Dormer  should  so  long  live(n).  The  defend- 
ants then  demurred  specially  to  the  replication,  assigning 
as  causes,  that  the  commencement  of  the  supposed  life 
estate  of  Lord  Dormer  was  not  shewn  in  the  replication ; 
that  the  replication  did  not  shew  how  Lord  Dormer  became 


(a)  Until  entry,  W.  S,  and  J.  C. 
had  only  an  inleresse  lertnini,  (Co. 
Litt.  47,  b. ;  270,  a.;  296, a.;  338, 
b. ;)  which  would  not  prevent  the 
right  of  possession  vesting  in  a  party 
entering  under  a  subsequent  de- 
mise, though  such  right  of  posses- 
sion would  be  determinable  upon 
the  entry  of  W.  S.  and  J.  C.  If  the 
conveyance  to  W.  S,  and  J.  C.  had 
been  of  such  a  nature  as  ta  pass 
an  estate  for  100  years,  without 
any  act  being  necessary  to  be  done 
on  their  part^  (as  if  the  demise  bad 


been  by  way  of  appointment,  or  by 
the  limitation  of  a  use  in  any  other 
mode,)  ChatJUld  could  not  have  set 
up  the  immediate  demise  to  himself 
as  an  estoppel  against  Lord  Dormer 
and  his  assigns;  fii-st,  because  an  in- 
terest passed,  (2  Wms.  Saund.  418 
(1),)  the  deed  operating  as  a  grant 
of  the  reversion  for  100  years;  and 
secondly,  because  it  is  said  that  no 
estoppel  arises  where  it  appears  on 
the  face  of  the  deed  that  the  party 
has  not  the  interest  expressed  to 
be  conveyed.    Anie^  51S,  (^a). 


.i.  - 
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tenant  for  life ;  that  it  did  not  shew  that  Lord  Dormer,  the         1898. 
lessor  in  the  demise,  was  called  by  the  same  name  as  the 
said  Lord  Dormer  mentioned  in  the  plea ;  and  that  it  did  t^^ 

not  shew  that  Lord  Dormer  had  power  to  make  a  valid       Parker. 
demise  to  the  plaintiff.     Joinder  in  demurrer. 

E,  LaweSy  serjt.,  in  support  of  the  demurrer.  The  repli* 
cation  is  bad  on  several  grounds.  First,  it  does  not  shew 
the  commencement  of  Lord  JDormer's  life  estate,  which  it 
ought  to  do ;  for  "  general  estates  in  fee  simple  may  be 
generally  alleged ;  but  the  commencement  of  estates  tail, 
and  other  particular  estates,  regularly  must  be  shewed,  un- 
less in  some  cases,  where  they  are  alleged  by  way  of 
inducement"  (a).  [Bayley,  J.  That  is  unnecessary,  be* 
cause  both  the  plaintiff  and  the  defendants  claim  tinder 
Lord  Dormer,  Holroyd,  J.  The  defendants  claim  title 
under  Lord  Dormer:  therefore  they  are  estopped  from 
impugning  his  acts.]  That  would  be  so,  if  both  parties 
claimed  under  the  same  instrument;  but  they  do  not :  the 
plaintiff  claims  under  the  lease ;  the  defendants  under  the 
elegit.  [Bay ley,  J.  They  both  claim  under  Lord  Dormer^s 
life  estate.  It  appears,  upon  the  defendants'  inquisition, 
that  Lord  Dormer  was  seised  for  life.]  Still  it  does  not 
necessarily  follow  that  both  claim  under  the  same  life 
estate.  The  life  estate  under  which  the  plaintiff  claims 
may  by  some  means  have  been  determined,  and  a  subse- 
quent life  estate  may  have  been  created,  under  which  the 
defendants  claim.  [Bayley,  J.  Then  the  defendants  ought 
to  have  taken  issue  upon  the  fact  of  Lord  Dormer's  seisin 
for  life,  as  averred  in  the  replication.]  Secondly,  the  repli- 
cation does  not  answer  the  matters  alleged  in  the  plea. 
The  plea  sets  up  a  judgment  recovered  against  John  E.  P. 
Lord  Dormer;  the  replication  states  a  demise  by  indenture 
by  E.  P.  Lord  Dormer,  and  does  not  shew  that  the  Lord 
Dormer  mentioned  in  the  plea  is  the  same  as  that  men- 
tioned in  the  lease.  It  avers,  indeed,  that  the  lease  was 
made  by  the  said   Lord  Dormer:  that  is,  by  the  Lord 

(a)  Co.  Litt.  303  b. 
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18^8.         Dormer  mentioned  in  the  plea,  and  that  is  John  E.  P.  Lord 
g^''^^''^^^      Dormer,  not  E.  P.  Lord    Dormer.     The  lease    appears 
2^.  upon  oyer  to  have  been  made  by  JE.  P.  Lord  Dormer,  and 

Parree.  therefore  is  no  bar  to  the  defendants,  because  they  claim 
under  John  E,  P.  Lord  Dormer.  If  an  action  had  been 
brought  upon  the  lease  against  John  E,  P.  Lord  Dormer, 
he  might  well  have  pleaded  non  est  factum.  Field  v.  Win- 
low  (a),  Panton  v,  Chowles  (b),  Watkins  v.  Oliver  (c),  and 
Maby  v.  Shepherd (d),  are  all  authorities  for  that  position; 
and,  in  a  much  later  case  of  Evans  v.  King  (e),  Willes,  C.  J., 
after  stating  those  and  some  other  decisions  of  a  like  kind, 
says,  "  Whatever  might  be  my  own  opinion  if  this  were  a 
new  point,  I  think  I  am  obliged  by  these  authorities.'* 
But  even  assuming  that  the  grantor  of  the  lease  was  in  fact 
the  same  person  as  the  defendant  in  the  action  in  which 
the  judgment  was  recovered,  still  the  replication  does  not 
aver  that  he  was  known  as  well  by  one  name  as  by  the 
other ;  which  it  was  at  all  events  necessary  to  do  in  order 
to  obviate  this  objection.  Cole  v.  Hindson  {/),  Scott  v. 
Soans  (g),  Shadgett  v.  Clipson  (//),  Evans  v.  King  (i). 
Thirdly,  the  replication  does  not  shew,  as  it  clearly  ought 
to  have  done>  that  the  lease  gave  the  plaintiff  a  right  of 
possession.  The  lease,  as  set  out  upon  oyer,  gives  the 
plaintiff  a  right  in  reversion  only;  for  it  is  a  lease  for  years, 
if  Lord  Dormer  should  so  long  live.  The  action  is  brought, 
not  against  a  mere  wrong  doer,  but  agahist  a  creditor  by 
judgment  and  elegit;  therefore  the  plaintiff  was  bound  to 
shew  title :  but  the  lease  set  out  in  the  replication  gives 
him  no  title  to  the  possession  of  the  premises,  because  it 
is  a  lease  in  reversion,  passing  no  present  interest.  The 
replication  confesses  all  the  facts  alleged  in  the  plea,  and 
seeks  to  avoid  them;  but  it  fails  to  do  so,  and  is  bad 
accordingly. 

(a)  Cro.  E!iz.  897.  (g)  3  East,  111. 

(b)  Sir  F.  Moor,  897.  {h)  8  East,  328. 

(c)  Cm.  Jnc.  558.  (i)  Willes,  55i.  And  see  ilic 
(rf)  Cro.  Jac.  640.  note  to  Field  v.  Winlow,  Cro. 
(e)  Willes,  554,  557.  Eliz.  897  ;  and  Reeves  v.  Slater, 
(J)  6  T.  R.  234.  ante,  i.  265,  7  B.  &  C.  486. 
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Piatt,  contr^.  The  defendants'  plea  is  bad ;  therefore 
the  whole  of  the  argument  with  respect  to  the  replication 
falls  to  the  ground.  The  defendants  were  bound,  in  an-^ 
swer  to  this  action,  to  have  proved  Lord  Dormer's  seisin,  Parker. 
and  should,  therefore,  have  averred  that  substantively  in 
their  plea  ;  which  they  have  not  done.  All  that  they  have 
pleaded  might  have  been  given  in  evidence  under  the 
general  is^ue.  The  plaintiff  was  in  possession;  and  that 
is  a  sufficient  title  as  against  a  wrong-doer.  (Here  the 
Court  stopped  him.) 

Bayley,  J. — I  am  of  opinion  that  upon  these  pleading.^ 
there  must  be  judgment  for  the  plaintiff.  Actual  pos- 
session is  sufficient  to  entitle  a  mart  to  maintain  trespass 
against  a  wrong-doer.  This  is  an  action  of  trespass, 
brought  by  a  party  in  possession,  for  an  alleged  injury  done 
to  his  possession.  The  defendants,  by  their  plea,  say  that 
they  are  not  wrong-doers,  because  they  had  recovered  a 
judgment  against  John  E.  P.  Lord  Dormer,  and  sued  out 
an  elegit  thereon,  by  virtue  of  which  an  inquisition  was 
held,  by  which  it  was  found  that  at  the  time  when  the 
judgment  was  recovered  Lord  Dormer  was  seised  of  the 
lands  in  question  for  life,  and  that  the  sheriff,  in  conse- 
quence, delivered  those  lands  to  the  defendants.  Now,  in 
order  to  give  themselves  title  as  against  the  plaintiff,  whom 
they,  by  their  demurrer,  admit  to  have  been  ii»  possession, 
the  defendants  were  bound  to  shew  that  Lord  Dormer  had 
some  title  to  the  lands  in  question,  at  the  time  when  they 
sued  out  their  elegit.  The  inquisition,  as  set  out  in  the 
plea,  finds  that  Lord  Dormer  was  then  seised  for  life. 
Assuming  that  to  be  a  sufficient  allegation  that  he  was  so 
seised,  (which,  however,  I  think  it  is  not,  though  I  do  not 
consider  it  necessary  to  decide  that  point,)  the  question  is, 
whether  the  replication  confesses  and  avoids  the  matters 
alleged  in  the  plea.  It  states  that  Lord  Dormer  being 
seised  for  life,  before  the  judgment  recovered,  demised  the 
lands  in  question  to  the  plaintiff,  and  that  he  entered  and 
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became  possessed,  and  continued  so  possessed  until  ex- 
c""'tfield    P^'^®^  ^y  ^^^  defendants.     Both  parties,  therefore,  claim 
V.  title  under  Liord  Dormer;  the  plaintiff,  by  virtue  of  a  deed 

Pa  rker 

executed  in  1820;  the  defendants,  by  virtue  of  a  judgnaent 
recovered,  and  an  elegit  sued  out  in  1823;  so  that  the 
plaintiff's  title  is  prior  to  that  of  the  defendants.  Lord 
Dormer's  interest  having  been  transferred  by  the  lease. 
But,  it  is  said,  the  lease  set  out  in  the  replication  is  not  an 
answer  to  the  plea,  because  the  plea  states  the  judgment 
to  have  been  recovered  against  Lord  Dormer  by  one 
Christian  name,  and  the  replication  shews  the  lease  to  have 
been  granted  by  him  in  another,  and  there  is  no  averment 
of  his  identity.  But  the  replication  alleges  that  the  said 
Lord  Dormer,  being  seised  for  life  of  the  lands,  by  inden* 
ture  demised  them  to  the  plaintiff,  and  therefore  it  does 
shew,  satisfactorily  enough  as  it  seems  to  me,  that  the  Lord 
Dormer  who  granted  the  lease,  and  the  Lord  Dormer 
against  whom  the  judgment  was  recovered,  are  one  and 
the  same  person.  It  is  not  competent  to  the  defendants 
to  take  such  an  objection  upon  demurrer.  Lord  Dormer 
may  have  been  sued  by  a  wrong  Christian  name  in  the 
action  in  which  the  judgment  was  recovered,  or  he  may 
have  executed  the  lease  in  a  wrong  Christian  name.  The 
lease  would  not  be  vacated  by  reason  of  the  lessor  having 
used  a  wrong  Christian  name;  it  was  executed  by  him, 
and  would  be  binding  upon  him.  Then,  it  is  said,  the 
plaintiff  has  made  out  no  title,  because  the  lease,  as  set  out 
upon  oyer,  shews  by  its  recitals,  that  at  the  time  of  the 
demise  to  the  plaintiff.  Lord  Dormer  had  no  interest  to 
demise.  The  lease  recites  an  indenture  made  by  Lord 
Dormer  in  June,  1819,  whereby  he  granted  an  annuity  of 
1725/.  for  ninety-nine  years,  charged  upon  the  lands  in 
question,  and  demised  those  lands  for  100  years  to  Dawes, 
It  further  recites  that  Lord  Dormer  had  agreed  to  ^1 
another  annuity  of  800/.  for  ninety-nine  years,  and  wit^ 
nesses  that  he  confirmed  the  annuity  of  1725/.,  and,  sub^ 
jcct  thereto,  charged  the  lands  in  question  with  the  annuity 
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of  800/.,  and  for  better  securing  the  payment  of  that  ah^  1898. 
nuity,  demised  those  lands  to  the  plaintiff  for  200  years. 
The  demise  to  the  plaintiff,  therefore,  was  subject  to  the  ^  «. 
right  of  DfltcM;  hut  Dawes  y^^ls  not  bound  to  enter;  and  Parker. 
if  he  did  not  enter,  the  plaintiff  had  a  good  title  against  all 
the  rest  of  the  world.  The  demise  to  the  plaintiff  was  to 
commence  from  the  day  next  before  the  date  of  the  inden* 
ture,  and  it  is  to  be  presumed  from  that,  that  Dawes  had 
not  entered  at  that  time.  It  is,  however,  sufficient  for  the 
purposes  of  this  case  to  say,  that  the  lease  set  out  upon 
oyer  destroys  all  title  in  the  defendants,  because  they  claim 
under  a  judgment  recovered  against  Lord  Dormer  in  1823, 
at  which  time  he  had  no  interest  in  the  lands  in  question. 
The  defendants,  therefore,  were  wrong-doers,  and  the 
plaintiff,  having  the  actual  possession,  is  entitled  to  main- 
tain this  action  against  them,  for  the  trespass  committed 
upon  his  possession. 

Judgment  for  the  plaintiff. 


Ginns  i;.  Stead  and  Reed. 

Trespass,  for  breaking  and  entering  plaintiff's  dwell-  ^1^^'^^^:^ 
ing  house,  and  seizing  his  goods.     Plea,  not  guilty,  and  land-tax  for 
issue  thereon.     At  the  trial,  before  Doyley,  Serjt.,  at  the  ending*25th 
last  Surrey  Assizes,  the  case  was  this : — The  plaintiff  was  March,  is  due, 
a   ship-broker,  residing  at  West-square,  in  the  parish  of  demanded, 

Lambeth.     The  defendant  Stead  was  collector  of  the  as-  ;nd»VP®"  ^^ 

.  .  rault  in  pay- 

sessed  and  land  taxes  for  the  South  Division  of  the  parish  ment,  dis- 

of  St.  George,  Southwark.    The  defendant  Reed  was  a  J^ny"period^^  *' 

broker.     On  the  22d  of  March,  1 827,  the  two  defendants  during  that 

called  at  the  plaintiff's  house,  in  his  absence,  and  demanded  ^  Under  38 

-payment  of  2/.  lis.  for  two  quarter's  taxes,  being  1/.  17s.  G.S,c.5, 

ss.  9  &  17, 

and  43  G.  3,  c.  99,  s.  33,  where  payment  of  land  or  assessed  taxes  is  demanded  upon  the 

premises,  in  the  absence  of  the  owner,  mere  non-payment,  withodt  notice  of  the  demand, 

It  not  a  neg^t  or  refusal  to  pay,  to  justify  an  immediate  distress :  a  reasonable  interval 

must  be  allowed  between  the  demand  and  the  seizure. 
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for  assessed  taxes,  and  14s.  for  land  tax.  They  were  toM 
by  a  female  servant  that  the  plaintiff  was  from  home/  but 
they  entered  the  house,  took  an  inventory  of  the  goods> 
and  went  away,  leaving  a  man  in  possession.  Service  of 
notice  of  action  upon  the  defendant  Stead  could  not  be 
proved,  and  as  against  him,  therefore^  the  action  was  aban- 
doned. On  the  part  of  the  other  defendant,  a  warrant  of 
the  commissioners  of  taxes  for  the  borough  of  Southwark 
was  put  in,  by  which  Stead,  as  collector  of  the  land  tax, 
was  authorized  to  levy  the  land  tax  by  four  equal  quarterly 
payments ;  the  first  quarterly  payment  on  or  before  the 
24tb  of  June  next  ensuing;  the  second,  on  or  before  the 
29th  of  September;  the  third,  on  or  before  the  £5th  of 
December;  and  the  fourth,  on  or  before  the  25th  of  March^ 
1827.  Two  points  were  made  on  behnlf  of  the  plaintiff: 
— First,  that  the  land  tax  for  the  quarter  ending  on  the  25th 
of  March,  1827,  could  not  be  legally  due  until  that  day, 
and  that  the  distress  for  that  quarter's  land  tax  having  been 
made  before  that  day,  namely,  on  the  22d  of  March,  was 
illegal;  secondly,  that  under  the  38  Geo.  3,  c.  5,  ss.  2,9, 
12,  and  17,  and  the  43  Geo.  3,  c.  99,  s.  33,  relating  to  the 
assessed  and  land  taxes  (a),  there  was  no  authority  to  dis- 


(a)  The  38  G.  3,  c.  5,  s.  2,  euacts, 
<'  that  the  sum  of  «£1,989,673  :  7«. 
lOld.  shall  be  raised,  levied,  and 
paid  to  his  Majesty  within  the 
space  of  one  year  from  the  25tli  of 
March,  1798,  and  shall  be  assessed 
in  the  several  counties,  &c.  offing- 
land,  Wales,  and  Berwick-upon- 
Tweed,  according  to  the  propor- 
tions therein  mentioned/' 

Sect.  9  enacts,  that  the  persons 
appointed  by  this  act  to  be  collec- 
tors, "  shall  levy  and  collect  all 
and  every  the  rates  and  taxes  so 
assessed  and  chained,  according  to 
the  intent  and  direction  of  this 
act;  which  said  collectors  are 
hereby  required  to  demand  all  and 


every  the  sum  and  sums  of  money 
which  shall  be  so  taxed  and  as- 
sessed, of  the  parties  themselves, 
as  the  same  shall  become  due,  if 
they  can  be  found,  or  else  at  the 
place  of  their  last  abode,  or  upon 
the  premises  charged  with  the  as- 
sessment; and  the  said  collectors 
shall  collect  and  levy  the  said  mo- 
nies so  charged  for  his  Maje9ty*s 
use,  and  are  hereby  required  and 
enjoined  to  pay  unto  the  receivers- 
general,  or  their  deputies,  all  and 
every  the  said  rates  and  assess- 
ments by  them  respectively  col- 
lected and  received,  at  such  time 
or  times,  place  or  places,-  as  the 
said    commissioners,   or  any'  two 
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train  for  either  of  those  taxes,  until  after  a  demand,  and  a 
neglect  or  refusal  of  payment,  and  that  there  was  no  evi- 
dence of  a  regular  demand,  or  of  a  neglect  or  refusal  of 
payment,  the  plaintiff  being  from  home  when  the  demand, 
was  made,  and  a  reasonable  time  not  being  allowed  between 
the  demand  and  the  distress  to  enable  him  to  make 
payment.  Upon  the  first  point  the  learned  Serjeant  en-^ 
tertained  considerable  doubt  whether  the  land  tax  was 
due  at  the  time  of  the  distress,  and  whether  the  distress 
in  consequence  was   legal.     He  was,  however,  decidedly 
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or  more  of  them,  shall  appoint;  so 
as  the  whole  sums  due  for  each 
quarterly  payment  shall  be  paid  or 
answered  by  the  said  collectors  to 
the  receivers-general,  or  their  de- 
puties respectively,  upon  the  days 
and  at  the  times  by  this  act  ap- 
pointed for  payment  thereof.** 

Sect.  12  enacts,  that  the  sum  of 
.£'497,418  :6s..  11  (/.  and  9-16th 
parts  of  a  penny,  for  the  first  quar- 
terly payment  of  the  said  assess- 
ments, shall  be  levied  and  paid 
unto  the  receivers-general  of  the 
said  several  counties,  &c.,  on  or 
before  the  24th  of  June,  1798;  the 
like  sum  for  the  second  quarterly 
payment,  on  or  before  the  29th  of 
September,  1798 ;  the  like  sum  for 
the  third  quarterly  payment,  on  or 
before  the  25th  of  December,1798; 
and  the  like  sum  for  the  last  of  the 
said  quarterly  payments  on  or  be- 
fore the  25th  of  March,  1799. 

And  sect.  17,  afler  reciting  th^ 
doubts  had  arisen  touching  the  au- 
thority of  collectors  to  distrain  for 
non-payment  of  the  land  tax,  un- 
der the  warrants  usually  granted  by 
commissioners  at  the  time  of  their 
appointments,  enacts,  **  that  if  any 
person  shall  refuse  or  neglect  to  pay 
any  sum  or  sums  of  money,  where- 
at he  or  she  shall  be  rated  or  as- 
sessed by  this  act,  upon  demand  by 
the  said  collector  or  collectors  of 


that  place  according  to  tlie  pre- 
cepts or  estreats  to  him  or  them 
delivered  by  the  said  commission- 
ers; that  then,  and  in  all  and 
every  such  case  and  cases,  it  shall 
be  lawful  for  the  said  collectors, 
or  any  of  them,  and  they  are  here- 
by authorized  and  required  to  levy 
the  sum  assessed  by  distress  and 
sale  of  the  goods  and  chattels  of 
such  person  so  neglecting  or  refia- 
lag  to  pliy,  or  distrain  upon  the 
messuages,  lands,  tenements,  and 
premises,  so  charged  with  any  such 
sum  or  sums  of  money,  without  any. 
further  authority  from  the  said 
commissioners  for  that  purpose." 

The  43  G.  S,  c.  99,  s.  3d,  enacts, 
"  that  if  any  person  or  persons  shall 
refute  to  pay  the  several  sum  and 
sums  charged  upon  him,  her,  or 
them,  by  any  act  or  acts  granting 
the  duties  herein  mentioned,  or 
any  other  duties  to  be  cissessed  un- 
der the  regulations  of  this  act, 
upon  demand  made  by  the  collec- 
tor or  collectors  of  the  division  or 
place,  according  to  the  precepts  or 
estreats  to  him  or  them  delivered 
by  such  commissioners,  it  shall  be 
lawful  for  such  collectors,  who  are 
hereby  respectively  thereunto  au- 
thorized and  required,  for  non-pay- 
ment diereof,  to  distrain  upon  the, 
messuages,  lands,  &c.'* 


GiBBS 
V. 

Stead. 


CASES  IX  THE  KIVG  S  BENCH, 

of  opinioD,  upon  the  second  point,  that  the  distress  was 
illegal  for  want  of  a  proper  demand  and  refusal ;  for  as 
the  defendants  had  not  allowed  any  interval  of  time  after  the 
demand  of  the  taxes  for  the  plaintiff  to  pay  them,  there 
could  be  no  neglect  or  refusal  by  the  plaintiff  to  pay  them 
before  the  distress  was  made.  The  jury,  therefore,  under 
the  learned  Serjeant's  direction,  found  a  verdict  for  the 
plaintiff  against  the  defendant  Reed,  and  liberty  ¥ras  re- 
served for  him  to  move  to  enter  a  nonsuit.  In  Easter  term 
last,  a  rule  nisi  having  been  obtained  accordingly, 

Brodrick  now  shewed  cause.  The  distress  was  illegal 
upon  both  the  grounds  taken  at  the  trial.  First,  the  land 
tax  for  the  quarter  ending  on  the  25th  of  March  was  not 
due  on  the  22d  of  March,  when  the  distress  was  made. 
By  the  Commissioners'  warrant  the  defendants  were  au- 
thorized to  levy  that  quarter's  land  tax  on  or  before  the 
25th  of  March,  and  that  warrant  was  founded  on  the  sta- 
tute 38  Geo.  3,  c.  5,  by  s.  12  of  which  that  quarterly  pay- 
ment is  directed  to  be  levied  and  paid  over  on  or  before  the 
25th  of  March.  But  that  statute  does  not  give  any 
authority  to  distrain  before  the  25th  of  March,  and  the  rea- 
sonable construction  of  it  seems  to  be  that  the  money  is 
not  due  before,  and  cannot  be  distrained  for  until  after, 
that  day;  for  it  would  be  impossible  else  to  draw  the 
line:  and  if  payment  can  be  enforced  one  day  before 
the  end  of  the  current  quarter,  it  may  equally  be  en- 
forced one  day  after  the  expiration  of  the  last  preceding 
quarter,  which  would  be  at  once  absurd  and  unjust. 
But,  secondly,  assuming  that  the  land  tax  was  due  at  the 
time  the  distress  was  made,  the  distress  was  neverthe- 
less illegal,  because  the  defendants  had  no  authority  to 
distrain  for  that  tax  under  the  38  Geo.  S,  c.  5,  or  for  the 
assessed  taxes  under  the  43  Geo.  3,  c.  99^  until  there  had 
been  a  proper  demand  by  them,  and  a  neglect  or  refusal 
by  the  plaintiff,  of  payment.  Here  there  was  no  proper 
demand  of  payment.  A  collector  going  with  a  broker  to 
a  house,  in  the  absence  of  the  proprietor,  demanding  pay- 
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ment  from  a  female  servant,  and  immediately  taking  an  i828. 
inventory  of  the  goods,  and  putting  a  man  in  possession^ 
cannot  be  said  to  have  made  the  reasonable  demand  con- 
templated by  the  legislature.  Neither  was  there  any 
neglect  or  refusal  to  pay  by  the  plaintiff.  The  demand  was 
followed  instantaneously  by  the  distress;  they  were  both 
made  uno  Jlatu;  so  that  there  could  not  by  possibility  be 
any  neglect  or  refusal  to  pay  by  the  plaintiff;  for  the  mere 
non-payment  by  the  servant,  in  the  absence  of  her  master, 
cannot  be  considered  as  his  act. 

Hutchinson^  contr^.  First,  the  entire  sum  for  which  the 
defendants  distrained  was  due  on  the  22d  of  March,  the 
date  of  the  distress.  This  is  evident  upon  examination  of 
the  provisions  of  the  38  Geo.  3,  c.  5.  By  the  second  sec- 
tion the  entire  sum  therein  mentioned  is  to  be  raised, 
levied,  and  paid  over,  within  the  space  of  one  year  from 
the  25th  of  March,  1798.  By  the  ninth  section  the  collec- 
tors are  to  levy  and  collect  all  the  taxes  assessed  and 
charged,  and  to  demand  all  the  sums  so  taxed  and  assessed 
of  the  parties  themselves,  if  they  can  be  found,  or  else  at 
the  place  of  their  last  abode,  or  upon  the  premises  charged; 
and  are  to  pay  to  the  receivers-general  all  the  rates  and 
assessments  by  them  received  at  such  times  as  the  commis- 
sioners shall  appoint;  so  as  the  whole  sums  due  for  each 
quarterly  payment  shall  be  paid  hy  the  collectors  to  the 
receivers-general  upon  the  days  by  the  act  appointed.  And 
by  the  twelfth  section  the  sum  for  the  last  quarterly  pay- 
ment is  to  be  levied  and  paid  to  the  receivers-general,  on  or 
before  tlie  25th  of  March^  1 799-  Now  as  the  money  is  to 
be  paid  to  the  receiver-general  by  the  collector,  for  that  is 
clearly  the  meaning,  on  or  before  the  25th  of  March,  it 
follows  necessarily  that  the  collector  must  have  authority 
to  collect  the  rates  before  that  day.  Secondly,  there  was 
a  sufficient  demand  of  the  money  by  the  defendants,  and  a 
neglect  or  refusal  to  pay  it  by  the  plaintiff.  The  warrant 
authorized  the  defendants  to  levy  the  money ;  and  they  have 
merely  acted  in  obedience  to  the  warrant.     By  the  seven- 
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1828.  teenth  section  of  the  38  Geo.  3,  c.  5,  if  any  person  shall 
neglect  or  refuse  to  pay  any  sum  whereat  he  shall  be  rated, 
upon  demand  by  the  collector,  the  collector  is  required  to 
levy  the  sum  assessed  by  distress;  and  the  ninth  sectioa 
bad  previously  authorized  a  demancf,  either  on  the  party, 
or,  if  he  cannot  be  found,  at  his  last  place  of  abode,  or  upon 
the  premises  charged.  Here  the  defendants  went  to  the 
plaintiff's  house;  he  could  not  be  found;  and  they  made  a 
demand  on  his  servant,  on  the  premises  charged.  That 
was  a  sufficient  demand.  And  the  money  not  being  forth- 
with paid,  that  was  a  neglect  or  refusal  to  pay.  A  party 
liable  to  pay  taxes  is  bound  to  recollect  when  they  become 
due,  and  to  leave  in  his  house,  in  his  absence,  a  sum  suffi- 
cient to  pay  tbeni  whenever  they  are  demanded. 

Bayley,  J. — Upon  the  last  point,  the  only  one  decided 
at  the  trial,  I  think  the  direction  of  the  learned  Serjeant 
was  right,  and  the  verdict  sustainable,  and  therefore  that 
the  rule  for  entering  a  nonsuit  ought  to  be  discharged.  I 
have  no  doubt,  upon  the  construction  of  the  act  of  parlia- 
ment, that  the  land  tax  assessment  for  the  quarter  ending 
on  the  25ih  of  March  ought  to  be  considered  as  due  at  any 
period  of  that  current  quarter,  and  that  where  there  has 
been  a  proper  demand  of  payment,  and  a  neglect  or  refusal 
to  pay,  the  amount  may  be  distrained  for  before  the  termi- 
nation of  the  quarter.  The  collector  is  bound  to  pay  over 
to  the  receiver-general  the  whole  amount  of  the  quarter's 
assessment  on  the  25th  of  March,  which  it  is  impossible 
for  him  to'  do,  unless  he  has  power  to  collect  the  money 
due  in  respect  of  that  quarter,  before  the  arrival  of  that 
day.  The  land  tax  for  the  quarter  ending  on.  the  26th  of 
March  was,  therefore,  due  on  the  22d,  when,  the  distress 
was  made,  and  there  is  no  objection  to  the  distress  on  the 
ground  that  the  sum  distrained  for  was  not  yet  due.  But 
I  am  clearly  of  opinion  that  the  distress  in  this  case  was 
illegal,  because,  as  the. demand  was  not  made  personally  on 
the  individual  liable  to  pay,  there  ought  to  have  been  an 
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interval  allowed  between  the  demand  and  the  seizure,  in'  1828. 
order  to  give  the  plaintiff  the  opportunity  of  paying  the 
sum  demanded.  The  land  tax  act,  38  Geo.S,  c.  5,  requires 
the  collectors  to  demand  the  sums  assessed  of  the  parties 
themselves  as  they  become  due,  if  they  can  be  found,  or 
else  at  the  place  of  their  last  abode,  or  upon  the  premises 
charged  with  the  assessment.  If  the  demand  be  made,  not 
of  the  party  himself,  but  upon  the  premises  charged  with 
the  assessment,  there  certainly  ought  to  be  a  reasonable  in- 
terval of  time  between  the  demand  and  the  seizure,  to 
enable  the  party  to  prevent  the  seizure  by  complying  with 
the  demand  and  paying  the  money.  Here,  the  collector 
goes  to  the  plaintiff's  house  in  his  absence,  demands  pay- 
ment of  the  tax  of  his  servant,  and  upon  its  not  being  then 
paid,  instantly  makes  a  distress.  It  is  true  that  the  seven- 
teenth section  authorizes  the  collector  to  distrain  in  case  of 
neglect  or  refusal  to  pay  the  assessment  on  demand;  but 
the  demand  there  mentioned  must  be  such  a  demand  as  is 
required  by  the  ninth  section,  namely,  a  demand  either  on 
the  party  himself,  or  at  his  last  place  of  abode,  or  upon  the 
premises  charged:  and  where  the  demand  is  made  upon 
the  premises  charged,  there  ought  to  be  such  an  interval  of 
time  between  the  demand  and  the  seizure,  as  will  give  the 
party  an  opportunity  to  pay  the  sum  demanded.  To  hold 
that  the  very  instant  after  a  demand  made  upon  the  pre- 
mises in  the  absence  of  the  owner,  a  distress  may  be  made, 
would  be  a  very  harsh  construction  of  the  statute,  and 
might  render  it  an  instrument  of  great  oppression;  it  would 
at  all  events  be  productive  of  great  inconvenience  in  many 
cases,  for  poor  persons,  who  are  obliged  to  leave  their  houses 
during  the  day  in  pursuance  of  their  employment,  would 
find  their  goods  seized  for  taxes  on  their  return  at  night. 
Then  as  to  the  assessed  taxes.  By  the  43  Geo.  3,  c.  99, 
s.  33,  if  any  person  shall  refuse  to  pay  the  sums  charged 
upon  him  upon  demand  made  by  the  collector,  it  shall  be 
lawful  for  the  collector  to  distrain.  In  order,  therefore,  to 
justify  a  distress  under  that  statute,  there  must  be  a  pre- 
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1828.  vious  demand  of  payment  by  the  collector,  and  refusal  to 
pay  by  the  party.  But  I  am  clearly  of  opinion  that  there 
was  no  refusal  to  pay  by  the  plaintiff  in  this  case.  To  con- 
stitute a  refusal  to  pay,  there  must  be  a  notice  of  the 
demand  to  the  party.  If  the  defendants  in  this  case  had 
waited  a  reasonable  time  before  they  distrained,  and  the 
money  had  not  then  been  paid,  that  would  have  been  such 
a  neglecting  to  pay  after  a  demand,  as  might  have  been 
evidence  of  a  refusal  within  the  meaning  of  this  statute. 
Or,  if  the  plaintiff  had  been  at  home  when  the  defendants 
called  for  the  taxes,  and  had  known  of  the  demand,  and 
neglected  to  pay;  that  would  have  been  evidence  of  a 
refusal.  Or,  if  the  defendants  had  called  one  day,  and 
given  notice  that  they  would  call  again  for  the  money  on 
the  following  day,  and  the  money  had  not  then  been  forth- 
coming ;  that  would  have  been  evidence  of  a  refusal.  But 
where,  as  in  this  case,  a  demand  is  made,  not  personally  on 
the  individual,  but  at  his  house,  in  his  absence,  and  without 
his  knowledge,  and  no  interval  of  time  is  allowed  after  the 
demand  to  enable  him  to  receive  notice  of  it,  and  prepare 
to  comply  with  it,  there  I  think  the  mere  non-payment  is 
not  evidence  of  a  refusal:  and  if  there  was  no  neglect  or 
refusal  to  pay,  the  distress  was  clearly  illegal.  Upon  this 
ground  I  am  of  opinion  that  the  verdict  in  this  case  was 
right,  and  that  the  rule  for  entering  a  nonsuit  ought  to  be 
discharged. 

HoLROYD,  J. — 'There  must  be  a  default  in  payment  by 
the  party  upon  or  after  demand  made,  before  the  collector 
is  authorized  to  levy  a  distress.  Here  the  demand  was  not 
made  upon  the  plaintiff  himself,  but  upon  the  premises 
charged,  and  until  some  default  in  payment  was  made  by 
the  plaintiii^  there  was  no  ground  for  making  the  distress. 
But  until  notice  of  the  demand  had  been  communicated  to 
the  plaintiff,  and  a  reasonable  time  iiad  been  allowed  him 
for  complying  with  it,  there  could  not  have  been  any  default 
by  him.     Now  the   plaintiff  was  from  home  when    the 
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demand  was  made;  he  had  no  notice  of  it  communicated  isss. 

to  him ;  he  had  no  opportunity  of  complying  with  it;  there-  v^v-^^/ 
fore  he  was  not  guilty  of  any  default.     The  distress^  con-  ^^^ 

sequently,  was  illegal,  and  the  plaintiff  is  entitled  to  recover.  Stead. 

LiTTLEDALE^  J. — I  am  entirely  of  the  same  opinion.  I 
think  the  land  tax  was  due  at  the  time  when  the  distress 
was  made,  and  that  the  collector  was  authorized  to  demand 
payment  of  it,  and,  upon  refusal,  to  distrain  for  it  before  the 
end  of  the  current  quarter.  But,  before  the  collector  can 
be  justified  in  making  a  distress^  there  must  be  default 
made  by  the  party.  Here  there  was  no  default  made  by 
the  plaintiff.  The  demand  was  made  at  his  house  at  a 
time  when  he  was  absent.  He  ought  to  have  had  an  op- 
portunity of  complying  with  that  demand,  and  a  reasonable 
interval  should  have  been  allowed  him  for  that  purpose. 
If  after  such  an  interval  he  had  neglected  to  pay,  that  would 
have  amounted  to  a  default;  or  if  he  had  been  at  home, 
and  received  notice  of  the  demand,  and  had  promised  pay- 
ment at  a  particular  time,  and  failed  in  performing  that 
promise,  in  that  case  he  would  have  been  guilty  of  a  de- 
fault. But  he  was  not  at  home  when  the  demand  was 
made ;  he  had  no  notice  that  the  collector  was  about  to 
call  for  the  taxes;  and  he  was  not  bound  to  leave  money  in 
the  house  sufficient  to  meet  any  demand  of  such  a  nature 
that  might  by  possibility  be  made  in  the  course  of  the  day. 
I  think  some  reasonable  interval  of  time,  varying  according 
to  circumstances,  ought  to  be  allowed  in  every  case,  after 
the  demand  made,  to  make  payment,  before  a  distress  can 
legally  be  levied.  Here  the  distress  followed  immediately 
upon  the  demand,  without  any  such  interval,  and  was 
therefore,  I  think,  illegal.  It  follows  that  this  rule  ought 
to  be  discharged. 

Rule  discharged. 
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K^^^^  The  King  v.  The  Inhabitants  of  Lawford  (a). 

Where  a  pan-  -DY  an  order  of  two  justices,  Hannah  Nunn,  widow,  and 
^iheVs  fwnilv  ^^^  three  children,  were  removed  from  the  parish  of  Law- 
at  fifteen,  and  ford,  in  the  county  of  Essex,  to  the  parish  of  St.  Anne, 
sea  service  Limehouse,  in  the  county  of  M  iddlesex ;  and  the  sessions, 
^^?^®Jj^-  on  appeal,  quashed  the  order,  subject  to  the  opinion  of 
twenty-one: this  Court  upon  the  following  case. 

Held,  that  he  j^^,,  Nunn,  the  son  of  John  and  Martha  Nunn,  the  late 
was  tnen 

emancipated,    husband  of  the  pauper  Hannah  Nunn,  was  born  at  Wiven* 

tied  intbepa-  ^^^'  ^"^  *"    ^^^^    ^^^    married  to  the  pauper    Hannah 

rish  where  his  Nunn,  he  being  then  about  twenty-five  years  of  age,  and 
Either  was         ,      .  .      ,  ,  •     i  •  •   i  t         «^ 

then  settled.      havmg  acquired  no  settlement  m  his  own  right.     In    1802, 

he,  being  then  about  fifteen  years  of  age,  quitted  his  pa- 
rents, and  went  to  sea,  where  he  continued  till  the  period 
of  his  marriage,  sometimes  serving  on  board  a  king's  cutter, 
the  Argus,  and  at  other  times  on  board  different  trading 
vessels^  gaining  his  own  living.  Up  to  the  age  of  eighteen, 
his  parents  resided  at  Manningtree,  and  while  there,  the 
vessel  on  board  of  which  their  son  was  serving  being  sta- 
tioned on  the  river  near  that  town  or  its  neighbourhood, 
the  mother  washed  for  him,  and  occasional  visits  were  paid 
by  the  son  to  the  parents,  sometimes  of  a  few  days'  con- 
tinuance. During  the  period  from  1805  to  1810,  the  pa- 
rents, having  quitted  Manningtree,  removed  to  St.  Anne's, 
Limehouse,  and  resided  on  a  tenement  of  the  value  of 
twelve  guineas  a  year;  and  twice  during  those  five  years  the 
son  visited  them  there,  and  stayed  eight  or '  ten  days  at  a 
time,  returning  to  his  ship  after  each  visit.  The  distance 
prevented  the  mother  from  continuing  to  wash  for  the  son 
while  she  and  her  husband  were  resident  at  St.  Anne's, 
Limehouse ;  but  she  occasionally  sent  him  small  sums  for 
pocket-money.  The  son  attained  the  age  of  twenty-one 
while  his  parents  were  residing  at  St.  Anne's,  Limehouse. 

(a)  This  case  was  decided  at  the      was  postponed  in  consequence  of 
Sittings  in  Banc  after  last  term;  but      the  MS.  being  mislaid. 
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In  1810  the  parents  quitted  that  parish^  and  took  a  tene- 
ment of  24/.  a  year  at  Gravesend,  on  which  they  resided 
when  the  son  married,  having  been  in  the  occupation  of  it  v. 

upwards  of  a  year  before  such  marriage.  awford. 

Knox  and  Brodrick,  in  support  of  the  order  of  sessions. 
Since  the  decision  in  the  recent  case  of  Rex  v.  Lytchet 
Mairavers  {a),  it  may  be  too  late  to  contend  that  an  eman- 
cipation resulting  from  the  child's  continued  absence  from 
the  father's  house  down  to  the  period  of  his  coming  of  age, 
commences  by  relation  from  the  date  of  the  oiiginal  sepa- 
ration during  his  minority,  and  not  from  the  date  of  his 
attaining  his  majority.  But  that  decision  proceeded  upon 
the  doctrine  of  relation  only^  and  not  upon  a  general  review 
of  the  principle  of  emancipation ;  and,  therefore,  though  it 
may  be  conclusive  against  a  settlement  in  Manningtree, 
which  depends  on  relation,  it  cannot  affect  a  settlement 
in  Grave9end,  proof  of  which  would  support  this  order 
of  removal.  The  general  rule  of  law  is,  that  the  settle- 
ment of  the  child  shifts  with  that  of  the  father,  until  the 
child  has  acquired  a  settlement  of  his  own ;  the  exception 
is,  that  it  ceases  so  to  shift,  if  by  marrying  at  any  period, 
or  by  other  circumstances  after  he  is  of  age,  the  child  be- 
comes placed  in  a  situation  wholly  inconsistent  with  his 
being  a  member  of  his  father's  family  (&).  The  mere  fact 
of  his  coming  of  age  has  never  been  deemed  one  of  those 
circumstances,  and  Lord  Kenyan,  in  Rex  v.  Witton^cuni" 
Twambrookes  (r),  took  occasion  to  deny  that  such  a  con- 
elusion  was  to  be  drawn  from  the  expression  used  by  him 
in  Rex  v.  Roach  {d).  The  real  question  is,  whether  the 
child  continues  a  member  of  the  father's  family;  and  that 
depends,  not  upon  the  mere  fact  of  actual  domicile  or  of 
age,  but  upon  the   continuance  of ,  the   parental,  control. 

(a)  jinle,  i.  25;  7  B  &  C.  226.  (c)  3  T.  R.  355. 

-  (6)  See  the  general  rule  laid  down  {d)  6  T.  R.  247. 

in  Rex  v.  Wilmington,  1  D.  &  R. 
140,  5  B.  &  A.  525. 
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Rex  V.  Hardwicke  (a)  and  Rex  v.  Cowhoney- borne  (6),  are 
in  support  of  that  position,  because  in  both  those  cases 
the  facts  were  such  as  raised  the  presumption  of  an  ab- 
solute abandonment  of  all  parental  control.  There  is  a 
distinction  between  a  separation  commencing  before  full 
age  and  continuing  after  it,  and  a  separation  commencing 
only  after  full  age.  An  adult  who  separates  himself  from 
his  father's  family,  and  goes  into  service,  it  must  be  ad- 
mitted, becomes  emancipated  (c),  but  the  mere  fact  of 
a  child's  attaining  his  majority  during  a  separation  from 
his  father's  family,  under  circumstances  which  do  not 
wholly  exclude  the  parental  control,  has  never  yet  been 
held  to  constitute  emancipation.  In  Rex  v.  Haggatt  (d) 
and  Rex  v.  Lyichet  Matravers  (e),  the  child  was  bound  out 
for  a  term ;  in  the  former  case  as  an  apprentice,  in  the 
latter  as  a  servant;  the  father,  in  each  case,  acquired  a  new 
settlement  during  the  minority  of  the  child,  and  the  child, 
in  each  case,  returned  to  the  father's  house  after  attaining 
his  majority;  and  it  was  held,  in  each  case,  that  the  child 
was  not  emancipated,  because  the  parental  control  had  still 
continued,  being  not  incompatible  with  the  control  of  the 
master.  The  same  principle  had  been  previously  acted 
upon  in  Rex  v.  Uckfield  {/),  where  a  child  who  had  been 
absent  from  her  father's  house  nearly  twenty  years,  and 
until  after  she  had  attained  twenty-one,  was  held  not  to 
be  emancipated.  In  the  present  case  no  change  took  place 
in  the  condition  of  the  pauper's  husband  from  the  period 
of  his  quitting  his  father's  house  at  the  age  of  fifteen,  to 
the  period  of  his  marriage  at  the  age  of  twenty-five.  He 
was  serving  as  a  mariner,  on  board  of  different  vessels, 
during  the  whole  of  that  time ;  but  he  occasionally  visited 
his  family,  and  received  assistance  from  them,  occasionally, 
during  all  the  time,  and  he  never  did  any  act  which  had 


(a)  5  B.  &  A.  176. 
(6)  10  East,  88. 
(c)  See  Rex  v.  New  Fakoty  5  T. 
R.  478;  Rex  v.  Roach^  6  T.  R.  247. 


(^0  fi  B.  &  A.  582. 

(e)  Antey  i.  25;  7  B.&  C.  526. 

(/)  5M.&S.  214. 
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the  effect  of  destroying  that  degree  of  parental  control         1828. 
wbichf  it  has  repeatedly   been  decided^  might,  and,  it  is 
submitted,  did  in  fact,  subsist,  concurrently  and  compatibly  Jf 

with  that  of  his  different  masters.     Then,  at  the  time  of    ^^"^^^^^^ 
his  marriage  his  father  had  acquired  a  new  settlement  at 
Gravesend ;  consequently  that  became  the  place  of  his  own 
settlement,  unless  he  was  emancipated  by  attaining  twenty- 
one,  which,  it  is  confidently  submitted,  he  was  not. 

Jessopp  (with  whom  was  Mirehouse),  contrd.  A  child 
who  has  separated  himself  from  his  father's  family  during 
his  minority,  and  continues  so  separated  after  he  has  at- 
tained his  majority,  ceases  from  the  time  he  becomes  of 
age  to  be  a  member  of  his  father's  family,  and  is  emanci- 
pated. This  was  clearly  laid  down  in  Rex  v.  Walpole, 
St.  Peter's  (a).  Rex  v.  Stantvix  (6),  and  Rex  v.  Hardwicke  (c), 
and  was  recognized  as  law  by  Bayley,  J.,  in  Rex  v.  Lytchet 
Matravers  {d).      (Here  the  Court  stopped  him.) 

Bayley,  J. — It  is  extremely  desirable  in  cases  of  this 
nature  to  preserve  an  uniformity  of  decision,  and  to  act, 
wherever  it  is  possible,  upon  broad  and  general  princi- 
ples, and  not  to  give  effect  to  such  nice  and  subtle  distinc- 
tions as  have  been  advanced  in  the  argument  in  support 
of  this  order  of  sessions.  It  was  laid  down,  as  the  rule, 
by  Lawrence,  J .,  in  Rex  v.  Roach  (e),  that  if  a  child  leaves 
his  father's  family  under  twenty-one,  and  returns  while 
he  is  under  age,  he  continues  to  be  part  of  that  family,  and 
his  settlement  will  shift  with  that  of  his  father;  but  that 
if  the  child,  when  he  attains  twenty-one,  is  absent  from  his 
father's  family,  the  father  thereby  loses  all  control  over  him, 
he  becomes  emancipated,  and  his  settlement  will  not  shift 
with  that  of  his  father,  but  will  continue  to  be  in  that  pa- 
rish where  the  father  was  settled  when  the  child  attained 
twenty-one.     That  learned  judge  there  says,  "  In  the  ci^se 

(a)  Burr,  S.  C.  638.  (d)  Ante,  i.  25;  7  B.  &  C.  226. 

{b)  5  T.  R.  670.  (€)  6  T.  R.  247. 

(r)  5B.&  A.  176. 
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of  the  soldier,  the  son  was  enlisted  when  he  was  under 
age,  and  if  he  had  returned  home  before  he  was  twenty- 
one,  he  would  have  been  considered  part  of  his  father*s 
family ;  or  if  he  had  quitted  the  army  before  twen^^-one, 
without  returning  home,  the  father  might  have  reclaimed 
him  by  suing  out  a  habeas  corpus;  but  it  appears  frohi  the 
case  that  he  had  attained  the   age  of  twenty-one  before 
he  left  the  army:  therefore  during  the  time  that  be  con- 
tinued a  soldier,  his  father  lost  all  control  over  him,  he 
being  of  age ;  and  the  subsequent  settlement  gained  by  the 
father  was  not  communicated  to  him."      After  applying 
the  reasoning  in  that  case  to  the  one  before  the  Court,  the 
learned  judge  adds,  "  If,  after  such  a  service  as  this,  the 
daughter  had  returned  to  her  father  before  she  was  of  age, 
she  would  have  continued  as  part  of  her  father's  family ; 
but,  not  returning  till  after,  she  can  no  longer  be  consi- 
dered as  part  of  his  family."      Rex  v.  Cowhoneyborne  {a) 
was  decided  upon  the  same  principle.     There,  a  widower, 
having  a  daughter,  placed  her  at  eleven  years  of  age  with 
an   uncle,  by  whom  she  was  wholly  maintained  after  that 
time,  and  with  whom  she  continued  to  reside  after  she 
came  of  age,  doing  service  [for  him,  but  without  any  con- 
tract of  hiring  to  give  her  a  settlement  of  her  own;  the 
father  in  the  meantime  having  gone  out  to  service.     It  was 
held,   that  on  her  coming  of  age  she  was  emancipated. 
There,  at  the  time  she  became  twenty-one,  she  continued 
absent  from  her  father's  family.     The  same  doctrine  was 
laid  down  in  Rex  v.  Hardwicke  (6),   the  only  distinction 
between  that  and  the  former  cases  being,  that  the  original 
separation  of  the  child  from  his  father's  family  was  not 
voluntary ;  he  having  been  drawn  for  the  militia  while  he 
was  under  age,  and  served  in  it  until  he  was  twenty-three 
years  of  age.     That  distinction,  however,  does  not  vary  the 
question  of  emancipation;  and  the  principle  deducible  from 
that  latter  case  is,  that  a  child  is  not  part  of  his  father's 


(a)  10  East,  88. 


(b)  5  B.  &  A.  176. 
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family  while  he  remains  subject  to  a  control  paramount  to  18$8. 
that  of  his  father ;  and  that  if,  while  under  age,  he  contract 
a  relation  inconsistent  with  the  parental  control,  which  rela- 
tion continues  until  after  he  attaius  twenty-one,  the  autho-  Lawford. 
rity  of  the  father  thereby  wholly  ceases,  and  he  can  no 
longer  insist  upon  the  child's  returning  into  bis  family; 
and  the  child  is  emancipated.  In  this  case,  when  the  pau-^ 
per's  husband  attained  twenty-one,  his  father's  settlement 
was  at  LimehousCy  and  he  was  absent  from  his  father's 
family,  in  a  service,  in  which  he  voluntarily  continued  after 
he  was  twenty-one.  The  consequence  was  that  he  then 
became  emancipated,  and  that  his  settlement  continued 
at  Limehouse,  though  his  father*s  had  been  transferred  to 
Gravesend.  The  order  of  sessions,  therefore,  quashing  the 
order  of  removal  to  the  former  parish,  must  itself  be 
quashed.  ' 

Order  of  Sessions  quashed. 


Laing,  Gent.,  one,  8cc.  v.  Stone. 

Assumpsit  on  a  promissory  note  made  in  1826,  for  Abillornote 
SO/.,  payable  three  months  after  date  to  the  assignees  of  §ay*certain  * 

Sawtel,  a  bankrupt,  and  by  them  indorsed  to  the  plaintiff,  carries  interest 
_,  .        _,  .  J  •     1        from  that  day. 

Plea,  non  assumpsit,     ihe  action  was  commenced  m  last  unless  the  non- 
Hilary  term.    At  the  trial  before  Gase/ee,  J.,  at  the  lasti  py™«»*  ^^ 

•'         _  ,  been  occa- 

Spring  assizes  for  the  county  of  Somerset  (a),  the  signatures  sioned  by  the 

of  the  defendant  and  the  payee  being  proved^  it  was  ad-  "iJf^^er 
mitted  that  the  principal  had  been  satisfied  by  payments  of 
small  sums,  and  that  the  action  was  brought  for  the  inter- 
est. The  defendant  gave  in  evidence  a  memorandum, 
signed  by  the  plaintiff,  shortly  before  the  commencement 
of  the  action,  requiring  payment  of  the  principal  then 
remaining  due,  and  offering  to  give  up  the  note  upon  the 

(a)  Counsel  for  the  plaintiflr,  Moody;  for  the  defendant,  Meretoether, 
Serjt,  and  Erie. 
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receipt  of  that  sum  within  a  week.  Upon  this  it  was  coiH 
tended,  on  the  part  of  the  defendant,  that  the  interest  most 
be  taken  to  have  been  satisfied  to  the  payee  before  the 
indorsement,  or  that  the  plaintiff  had  waived  the  right  to 
interest,  and  that  it  was  competent  to  the  jury  in  tbcir  dis* 
cretion  to  give  or  refuse  damages  by  way  of  intereat*  The 
learned  Judge  told  the  jury,  that  the  note  carried  interest 
after  the  three  months,  and  that  the  only  point  for  them  to 
consider  was,  whether  they  believed  from  the  memoianduro 
that  the  interest  had  been  paid.  A  verdict  having  been 
found  for  the  plaintiff, 

Merewether,  Serjt.,  in  Easter  term,  obtained  a  mle  nisi  for 
a  new  trial,  and  he  was  now  called  upon  to  support  his  rule. 
The  learned  Judge  should  not  have  told  the  jury  that  they  were 
bound  to  find  interest,  unless  they  were  satisfied  that  inter- 
est had  been  paid ;  and  in  so  doing  he  invaded  the  province 
of  the  jury.  Du  Belloix  v.  Lord  Waterpark  (a).  If  it  had 
been  left  to  the  jury  to  say  whether  they  thought  that  the 
plaintiff  was  entitled  to  recover  interest,  they  must  have, 
without  hesitation,  found  a  verdict  for  the  defendant. 
Though  the  presumption  was  strong  in  Da  Belloix  v.  Lord 
Waterpark,  the  point  of  law  in  the  two  cases  is  the  same. 
[Bayley,  J*  The  interest  is  no  part  of  the  debt,  certainly.] 

Moody,  contrfi,  referred  to  Cameron  v.  Smith  (i),  but  was 
stopped  by  the  Court. 

Bayley,  J. — I  think  the  direction  was  right.  The  non- 
payment of  the  note  when  it  became  due  was  the  fault  of 
the  defendant.  The  learned  Judge  was  perfectly  right  in 
stating  that  the  note  carried  interest  after  the  three  months. 
A  note  payable  at  a  particular  time  carries  interest  after 
that  time.  It  would  be  very  inconvenient  if  it  were  left  to 
the  discretion  or  rather  to  the  caprice  of  the  jury  to  say 

(it)  1  D.  &  R.  16.  (b)  2  B.  &  A.  305. 
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\?bether  interest  should  be  paid  or  not.  There  may  be  a  18^8. 
case  of  an  extraordinary  description  in  which  interest  might 
be  properly  withheld.  The  case  referred  to  by  my  brother 
Merewether  was  of  a  very  peculiar  nature.  In  that  case 
there  had  been  no  demand  of  interest  (a).  The  defendant 
may  not  have  known  where  the  plaintiff  was.  There 
was  no  fault  or  wrong  in  the  defendant  in  not  paying, 
but  the  fault  was  the  plaintiff's,  in  not  being  where  the 
defendant  could  pay  him  interest.  As  it  would  introduce 
confusion  in  a  case  not  of  an  extraordinary  nature,  to  say 
that  this  was  in  the  discretion  or  in  the  caprice  of  the  jury,  it 
was  right  to  say  that  the  note  carried  interest  after  the  three 
months. 

HoLROYD,  J. — The  memorandum  produced  went  to 
shew  that  the  principal  had  been  paid,  and  not  the  interest. 

LiTTLEDALE,  J. — What  the  learned  Judge  said  to  the 
jury  seems  to  me  to  be  perfectly  correct. 

Bayley,  J. — In  Du  Belloix  v.  Lord  fVaierpark,  during 
part  of  the  time,  the  plaintiff  was  an  alien  enemy,  and  the 
jury  might  see  no  wrong  or  fault  in  the  defendant.  The 
true  ground  of  decision  in  Cameron  v.  Smith  was,  that  there 
must  be  a  default  in  the  holder  to  deprive  him  of  his  right 
to  interest. 

Rule  discharged. 

(a)  It  was  proved  at  the  trial  that  though  that  fact  does  not  appear 
the  plaintiff  had  applied  to  the  de-  in  the  report.  The  action  was 
fendant,  after  the  peace,  for  the  broaght  for  the  benefit  of  the  Mar- 
payment  of  prindpal  and  interest ;  quis  du  Belloix's  creditors. 
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y^^/\^       Bailey,  surviving  Assignee  of  HALUWELL/a  Bankrupt, 

V.  CuLVERWELL,  Brooks,  and  Carroll. 

^.,  asbrulter  XROVER  for  beaver  skins.  Plea,  not  guilty.  At  the 
^oofsChich  ^"^'  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  Guild- 
are  in  A's  hall  after  Hilary  term,  1^2,1  {a),  a  verdict  was  found  for  the 
to^brpaid  for  pla»ntifF,  damages  1000/.,  subject  to  the  opinion  of  the 
by  the  accept-  Court  upon  the  following  case : 

Upon  the  in-  The  defendant  Carroll,  in  December,  18£3,  sold  a 
5<)lvency  of  D.  quantity  of  beaver  skins,  by  a  contract  in  writing,  to  the 
from  C.  an  bankrupt,  through  the  agency  of  the  other  defendants^ 
die  «>odraud  Culvenvell  and  Brooks,  brokers,  who  had  the  skins  in  their 
apply  the  pro-  possession,  for  427/.  5s.  6rf.  to  be  paid  for  by  the  bankrupts 

cec^ds  to   iriecit 

the  accept-       ^^^^  ^"   Walducks  and  Hancock,  payable  at  four  months 

ance.    C.  be-   after  date.     The  bankrupt's  bill  on  Walducks  and  Hancock 

comes  bank-  i       •   *.      i  r^    i  i.        «   n       « 

nipt.    A.  deli-  was  sent  to  the  defendants,  Lulverioell  and  Brooks,  accord^ 

vers  the  goods  j„  ^^  ^j^^  terms  of  the  contract,  inclosed  in  a  letter,  of 
to  B,,  who  °  ^  .  ' 

subsequently     which  the  following  is  a  copy:  '    •  : 

to  A,  after  "  Gentlemen, — Inclosed  you  will  find  a  bill  accepted  by 

which  they  are  fValdnch  and  Co.  for  429/.  135.  4c/.  to  balance  for  the 
the  assignees     bearer,  and  if  you  can  obtain  ts.  per  pound  profit,  Sell 

of  C.  The  them ;  at  present  let  them  remain  with  you  on  that  principle. 
jury,  or  the  *  * 

Court  upon  a        Jan.  14,  1824.  (Signed)         "  WUUam  HalliwelL*^ 

n^^TnfeTthe  "^^^  '^'"  ^^®  imniediately  handed  over  by  the  defendants, 
adoDtionbyB.  Culverwell  9Lnd  Brooks,  to  the  defendant  Carroll.  In  con- 
j4.  in  obtain-  sequence  of  the  above  letter  the  goods  remained  with  the 
ing  the  order;  brokers  for  sale.  On  the  l6lh  of  March,  before  the  bill 
the  delivery  of  became  due,  Walducks  and  Co.,  the  acceptors  of  the  bill, 

the  goods  to     stopped  payment,  and  the  defendant  Culverwell,  in  conse* 

JO*,  nor  tD6  re— 

fusal  to  deliver  quence  thereof,  applied  to  the  bankrupt  for  a  further  secu- 
assien^s  ^      ""'^y*  when  he  obtained  from  him  the  following  letter: 
amounts  to  a        *'  Messrs.  Culverwell  and  Brooks, — Please  to  sell   the 

beaver  you  hold  of  mine,  and  take  the  proceeds  to  pay  my 
bill  on  Walducks  and  Hancock ;  any  profit  arising  from  it 
pay  over  to  me.     Yours,  &c. 

March  l(j.  William  Hallixoelir 

(a)  Counsel  for  the  plaintiff,  Scarlett  and  Parke;  for  the  defendant, 
Morryat  and  F.  Pollock, 
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•  The  goods  were  not  sold  in  pursuance  of  this  letter,  but  18^8. 
remained  with  the  defendants  Culrerwell  and  Brooks,  until 
they  were  delivered  under  an  order  of  the  defendant  Carroll, 
as  after  mentioned.  The  bill  of  exchange  was  dishonoured  Culveuwell. 
on  arriving  at  maturity,  and  notice  thereof  was  duly  given 
to  the  bankrupt  on  the  17th  of  May;  and  the  defendant 
Culverwell,  when  examined  before  the  commissioners, 
stated,  that  on  the  17th.  day  of  May  the  goods  were 
attached  at  the  suit  of  Edward  Carroll,  by  process  out  of 
the  Court  of  the  Lord  Mayor  of  the  city  of  Liondon  (a). 
'  A  commission  of  bankrupt  issued  against  W,  Halliwell 
on  the  4th  of  Jmie,  1824,  which  was  opened  on  the  11th 
of  June,  ou  an  act  of  bankruptcy  committed  on  the  21st  of 
May  preceding,  and  the  plaintiff  and  one  Richard  Emett, 
(who  died  since  the  commencement  of  this  action,)  were 
duly  chosen  assignees,  and  the  usual  assignment  made  to 
them  by  the  commissioners,  previous  to  the  making  of  the 
demand  hereinafter  mentioned.  On  the  14th  of  July,  1824, 
Ihe  defendant  Carroll  gave  an  order  to  the  other  defend- 
ants to  deliver  the  skins  to  a  porter,  who  brought  the  order 
on  his  account,  which  was  accordingly  done.  On  the  5th 
of  November,  1824,  Carroll  gave  an  order  to  the  other 

(a)  Upo^  a  conceuit  iohere,  ( 1  Court  that  an    appraisement  be 

Wms.  Saund.  68,)  Carroll  v.  Hal^  inade  of  their  goods  and  chattels,'* 

t'lwell,  for  1000^.,  filed  17th  May,  &c.      **  Inventory   and   appraise- 

1824.      Oath  for  439/.  13s.  4d.  nient  had  and  taken  the  12th  day 

Process  of  sommons  against  Hal^  of  July,  1824,  of  divers  goods  and 

liwell ;  return,  niMl;  suggestion  of  chattels  lately  attached  in  the  Lord 

goods  of  Halliwell  in  the  hands  of  Mayor's  Court,  London,   as   the 

Culverwell  and   Brooks;   attach-  proper  goods  and  chattels  of  TTtY- 

hient;  return  of  attackiari  feci;  Ham  Halliwell,  defendant,  at  the 

return  of  four  defaults  by  Halli-  suit  of  Edward  Carroll,  plaintiff, 

well;  award  of  garnishment  against  in  the  hands  and  custody  ofJameM 

Culverwell  and  Brooki,  to  shew  Culverwell   and    Thoma*  Brook*, 

cause  why  Carroll  should  not  have  garnishees ;  that  is-  to   say,  424 

judgment  of  appraisement  of  the  beaver  skins,  which  we  value  and 

goods  attached;  return  of  garnish-  appraise  at  the  sum   of  400/. — 

ment ;    non   appearance   of  gar-  (Signed)  J.  Wontner,  citizen  and 

nishees;  judgment  (2  Julyj  1834.)  feltmaker.   George  Moxon^  cxuitjx 

"Therefore  it  is  considered  by  the  and  fishmonger,? 
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1898.        defendants  to  receive  back  the  skins,  and  such  defendants, 

^'^'^^^      on  the  same  day,  received 'them  again  into  their  possession, 

v.  where  they  remained  until  after  the  trial.     On  the  15th  of 

CuLVERWBix.  November,    1824,    the  plaintiff  and  his  late  co-as8%nee 

caused  a  demand  of  the  skins  to  be  made  upon  the  defend- 
ants Culverwell  and  Brooks,  and  at  the  same  time  offered 
to  pay  the  charges  for  warehousing  the  same,  when  the 
said  defendants  referred  the  plaintiff  and  his  said  co- 
assignee  to  their  attorneys,  and  refused  to  deliver  them  op. 
It  was  agreed  on  the  trial  that  the  skins  should  be  sold, 
and  they  have  since  been  sold  for  31 1/.  145.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover,  and,  if  he  is,  whether  the  full  value  of 
the  skins,  or  nominal  damages  only. 

Parke,  for  the  plaintiffs.  First,  the  plaintiff  is  entided 
to  recover  the  full  value  of  these  skins,  which  remained  as 
the  property  of  Halliwell,  in  the  hands  of  Culverwell  and 
Co.  at  the  time  they  were  wrongfully  delivered  by  the  latter 
to  Carroll,  the  defendant,  who  had  no  lien  or  interest 
The  order  given  by  Halliwell  on  the  14th  of  March  was 
not  obtained  from  him  at  the  request  of  Carroll,  nor  was 
it  ever  communicated  to  Carroll  before  the  bankruptcy  of  ^ 
Halliwell,  which  therefore  operated  as  a  revocation.  ScoitT. 
Porcher  {a),  Williams  v.  Everett  (6),  Yates  v.  Bell  (c).  Upon 
the  delivering  over  of  Walducks  and  Co.'s  acceptance  to 
Carroll,  Culverwell  and  Brooks  ceased  to  be  his  s^nts, 
and  became  the  agents  of  Halliwell,  for  whom  they  held 
the  goods,  and  at  whose  wish  these  goods  from  thencefor- 
ward stood  in  Cuherwell  and  Brooks^B  warehouse(d).    Any 

(a)  3  Meriv.  65S.  with  the  risk  of  th«  destniGtion  or 

(b)  14  East,  592.  injoiy  of  the  thing  sold.    ^  Ik  is 

(c)  3  6.  &  A.  643.  an  established  nde,"^  says  Poikier, 
Id)  By  the  civil  law,  though  a      (Traite  du  Omtrat  de  Ventt,  Now 

delivery,  either  actual  or  construe-  307,)  ^  that  as  sooa  as  the  coDtrad 

tive,  is  necessary  to  change  the  of  sale  is  comfdett,  the  diing  sold 

property,  yet  the  contract  of  sale  ts  at  the  risk  of  the  pnrchasei^ 

alone  is  sufficient  to  fix  the  vendor  even  before  delivery;  so  that  iT, 


AFTER  tRINITY  TERM,  IX  GEO.  IV. 


667 


agency  wliicb  Culverwell  and 
have  assumed  for  the  benefit 

during  this  interval,  it  perish 
without  the  fault  of  the  vendor, 
the  vendor  is  discharged,  whilet 
the  purchaser  is  nevertheless  still 
txHind  to  pi|y  the  stipulated  price. 
The  dischai^  of  the  vendor  under 
these  circumstances,  from  his  obli- 
gation to  deliver,  depends  upon 
another  principle,  namely,  that 
every  obligation  certi  corparit  is 
discharged  when  the  thing  itself 
ceases  to  exist.  Tbn  principle 
arises  from  the  nature  of  the  con- 
tract itself.  The  thing  to  be  deli- 
vered being  the  subject  of  the  obli- 
gatioD,  it  is  obvious  that  when  the 
former  ceases  to  exist,  the  obliga- 
tion itself  must  be  at  an  end.*'  And 
seeD.  18,  1,  35,1. 

The  rules  of  the  civil  law  are 
quite  clear  en  these  points,  (D.  18, 
1, 19,)  and  are,  it  would  seem,  to  be 
considered  not  as  positive  regular 
tions,  but  as  necessary  deductions 
from  the  nature  of  the  contract  emp- 
tUH9enditi9y  and  therefore  co-exten* 
si ve  in  their  obligation  with  civil  so- 
ciety itself.  To  use  the  language 
adopted  by  Lord  Manifield  on  a 
somewhat  similar  occasion  (S^Borr: 
887,)  <'non  erit  alia  lex  Romae,  alia 
Athenis;  alia  nunc,  alia  posthac ; 
sed  et  apud  omnes  gentes  et  omni 
tempore,  una  eademque  lex  ob- 
tinebit.*'  ''  If  the  vendor  be  fully 
competent  to  dispose  of  the  thing 
sold,  whether  as  principal  or  as 
agent,  the  effect  of  delivery  is  to 
pass  the  property  in  the  thing  sold 
to  the  purchaser,  providedthe  pur- 
chase-money be  paid  or  the  vendor 
choose  to  give  credit.  The  con- 
tract of  sale  cannot  of  itself  pro- 
duce this  effect.    Contracts  can 


1898. 


Brooki  may  be  supposed  to 

of  Carroll,  was'repudiated  by       Bailet 

V. 

form  only  personal  engagements  CuLVxaWBU. 
between  the  contractors.  A  deli- 
very made  in  pursuance  of  the  con- 
tract can  alone  transfer  the  pro- 
perty. It  follows  that  if  the  pro- 
prietor, after  selling  an  article  to 
ji.  without  delivering  it,  should  be 
so  dishonest  as  to  sell  and  deliver 
it  to  JB.,  a  subsequeat  botUtJide 
purchaser,  the  property  would  be 
transferred  to  B,  A.  would  only 
have  a  personal  action  against  the 
vendor  for  his  damages  and  loss  re^ 
suiting  firom  the  non-execution  of 
the  contract,  and  would  have  no 
right  in  the  property  as  against  B. 
He  has  nether  J9U  ad  rem  norjm 
•are.  Another  consequence  of  this 
principle  is,  that  the  creditors  of  the 
vendor  may,  before  delivery,  seise 
the  property,  even  where  the  price 
has  been  paid;  and  the  purchaser 
in  this  case  has  only  an  action 
against  his  vendor.*'  Pothkr^ 
Thiite  du  Cmfrai  de  VenU,  Nos. 
S18,  319,  S90. 

The  modem  rule,  that  the  pro- 
perty passes  by  the  bargain  with- 
out either  payment  or  delivery, 
appears  to  be  an  anomaly,  arising 
not  from  the  intentional  setting  up 
of  a  new  standard  of  decision,  but 
firom  its  being  assumed,  without 
examinadon,  that  the  riik  was  m- 
separably  attached  to  the  properly. 
And  the  consequence  seems  to 
have  been,  that  those  cases  which, 
in  the  ofnnion  of  the  civilians,  fixed 
the  purchaser  with  the  risk,  have, 
for  no  other  reaton,  been  treated 
during  the  last  thirty  years,  as  prov- 
ing that  the  property  was  already 
changed,  although  in  tlie  very  pas- 
sages relied  on,  the  framers  of  the 
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the  act  of  Carroll  himself  in  attaching  these  skins  in  their 
hands  as  the  property  of  Halliwelh  Secondly*  the  plaintiff 
is  entitled  to  nominal  damages^  even  if  the  Court  should 
be  of  opinion  that  he  cannot  recover  the  full  value.  By 
the  order  of  the  l6th  of  March,  HalliweU  directed  Culver- 
•^oell  and  Brooks  to  sell  the  beaver,  instead  of  which  they 
lianded  it  over  to  Carroll,  which  amounted  to  a  conversioQ 
by  all  the  defendants.     Solly  v.  Rathbone  (a). 


F.  Pollock,  contr;^,  was  stopped  by  the  Court. 

.  Bayley,  J. — The  skins  were  sold  at  credit,  and  they 
remained  in  the  possession  of  the  brokers,  by  the  direction 
of  the  purchaser.  The  property  in  these  goods  then  vested 
in  the  purchaser,  and  the  brokers  held  them  as  his  agents* 
The  acceptance  which  had  been  given  for  the  price  of 
these  goods  afterwards  turned  out  to  be  bad,  and  one  of 
the  brokers  (CulverwellJ  applied  to  the  purchaser  for  fur- 
ther security.  That  application  must  be  taken  to  have 
been  made  on  the  behalf  of  Carroll  the  vendor,  for  whom 
he  had  sold  the  goods  and  obtained  the  acceptance.  No 
^rior  authority  for  making  this  application  was  shewn,  but 
it  has  been  long  settled  that  the  adoption  of  an  act  done 
by  a  person  assuming  the  character  of  agent,  has  relation  to 
the  time  at  which  the  act  was  done  (6).  We  must  presume 
that  Carroll  would  adopt  an  act  by  which  he  might  be 


Digest  were  considering  the  liabi- 
lity of  the  purchaser  previous  to 
the  change  of  property. 

Id  an  action  for  breaking  a 
dose,  and  taking  wheat  which  de* 
fendant  had  bought  but  had  not 
paid  for,  the  question  was,  whe- 
ther in  the  defendant's  plea,  stat- 
ing the  purchase,  he  ought  to 
fiave  averred  payment.  Bryan 
said  that  it  was  necessarj^,  because 
tliougb  the  property  passed  by  the 
bargain,  a  special  property  remain- 


ed in  the  vendor,  like  that  of  les- 
sor of  sheep.  Littleton,  J.  **  I 
can  never  admit  that  the  property 
is  in  him  who  purchases  verbally 
without  paj^ment;  for  it  is  not  an 
absolute  bai^n,  but  upon  a  con- 
dition in  law,  namely,  that  if  he 
pay  it  shall  be  good,  if  not  it  shall 
be  void."  P.  17,  E.  4,  fo.  1  and  2, 
(J.  2.  5.  C.  cited,  and  5.  P.  Plow- 
den,  lib. 

(a)  2  M.  &  S.  298. 

{b)  VidcS  B.&  A.  689.  692. 
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benefited^  and  from  which  he  could  derive  no  prejudice.         1828. 
In  Scott  V.  Porcher{a),  the  order  rested  in  a  communication       k. 
between  the  principal  and  the  agent.     Here  the  communi-  v. 

cation  is  between  the  vendor's  agent  and  the  purchaser.  ,^^^^^^^^^ 
It  has  been  urged,  that  while  the  goods  were  in  the  brokers' 
warehouse  they  remained  there  at  the  risk  of  the  purchaser. 
But  in  every  case  of  a  lien  the  goods  are  at  the  risk  of  the 
owner,  and  not  of  the  party  claiming  the  lieu.  .  The  pro- 
ceedings of  the  Lord  IMayor's  Court  cannot  be  considered 
as  a  repudiation  by  the  vendor  of  the  agency  of  the  brokers, 
in  obtaining  the  order  of  the  l6th  of  March.  Carroll  was 
not  entitled  to  the  possession  of  the  goods,  but  they  were 
restored  to  the  proper  custody  before  the  assignees  inter- 
fered, 

LiTTLEDALE,  J. — I  am  of  the  same  opinion*  Upon  the 
£rst  point  I  think,  that  Culverwell  having  «old  the  goods 
and  received  the  acceptance  for  Carroll,  the  Court  may 
infer  that  the  former,  in  applying  for  further  security,  was 
also  acting  in  the  character  of  agent  to  the  latter,  though 
that  fact  is  not  expressly  stated  in  the  special  case.  Carroll, 
who  was  endeavouring  to  secure  himself  by  a  foreign  attach** 
ment,  would  not  be  likely  to  repudiate  an  act,  by  adopting 
which  he  was  to  obtain  better  security.  Then  with  respect 
to  the  second  part,  in  Sollj/  v.  Rathbone  the  goods  were 
actually  sold  by  the  defendants,  to  whom  they  had  beea 
improperly  delivered.  Here  they  were  returned  to  the 
proper  custody  before  the  demand  was  made. 

Rule  absolute  (&). 

(a)  3  Meriv.  652,  ante,  566.  Studdy  v.  Sanders,  8  D.  &  R.  493, 

(()  And  see  Bloxam  t.  Sander^  5  B.  &  C  699 ;  Siinmont  w,  Swifij 
7  B.  &  R.  396,  4  B.  &  C.  941^      8  D.  &R.  693,  5  a&C.  857. 
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\^^^^  BbOOEE  v.  NaAKES. 

To  support  an  DeBT  upon  the  Statute  II G. 2,  c.  19»  s.  3,  for  petishtes. 
action  on  11  j^  declaration  staled  tbat  one  Meen  was  tenant  to  piain^ 
5.  S,  for  assist-  tiff  of  certain  premises  from  jear  to  jear,  at  a  yearly  rent; 
in^du^d'j'"  tbat  rent  was  in  airear;  that  Mem  fnntdoleiitly  carried 
removing  his  awaj  certain  cattle,  goods  and  chatteb,  which  were  npoo 
^t'^lL  the  premises,  with  intent  to  prerent  ptaintiff  from  distnuD^ 
vent  a  distress,  i„g  |i,g  sntae  for  the  rent  in  arrear;  that  defendant  tmlaw^ 

the  defendant    ^  ,  .  .«»^. 

most  be  privy  fully  and  knowmgly  aided  and  assisted  Meen  m  snch  fran- 
kntintwL^"  dulent  carrying  away  rf  such  cattle,  8tc„  with  mtent  to 
and  must  prevent  the  same  from  being  distrained  for  die  rent  in 
fn^e removal.  ^^^^^9  contrary  to  the  statute;  and  that  such  cattle,  8ce^ 

were  of  the  value  of  1000/.,  whereby  an  action  had  accmed 
to  plaintiff  to  demand  from  defendant  2000/.,  being  double 
the  value  of  such  cattle,  tCc.  Plea,  nil  debet;  and  issue 
diereon.  At  the  trial  before  Burroughs  J.,  at  the  last  Kent 
assizes  (a),  it  appeared  that  Meers  was  tenant  to  the  plain- 
tiff of  the  premises  described  in  llie  declaration ;  diat  in 
August,  1826,  arrears  of  rent  were  dne  from  Meers  to  the 
plaintiff;  and  that  Meers  then  had  on  the  premises  five 
cows,  which  his  wife  usually  milked,  and  900  sheep ;  that 
on  the  £d  of  September,  being  Saturday,  the  plaintiff  called 
upon  Meers,  and  made  pressmg  applications  for  payment 
of  the  rent,  when  Meers  said  that  the  defendant,  who  lived 
about  two  miles  off,  would  take  his  stock  at  a  valuation ; 
that  on  the  following  day,  Sunday,  the  stock  and  gooda  of 
Meers  were  removed  from  his  premises,  the  cows  being 
driven  away  by  one  Rickwood,  who  was  brother-in-law  to 
the  defendiant,  and  resided  with  him;  that  previously  to 
the  removal  the  sheep  were  marked  G.  M^  but  that  when 
found  on  the  defendant's  premises  they  were  aiarkesl  T.N.; 
and  that  a  few  days  after  the  removal*  Meers* s  wife  was  seen 
milking  the  cows  on  the  defendant's  premises.  The  learned 
Judge  told  the  Jury,  that  although  there  was  clear  evidence 

(o)  Counsel  for  the  plaintiff,  Martyatf  BoUand^  and  C  Lam:  for  the 
defendant,  Thesiger, 
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that  Meers  had  fraudulently  removed  his  stock,  for  the  pur- 
pose of  preventing  bis  landlord  from  distraining  them,  still 
that  was  not  suflScient  to  support  this  action,  unless  they 
were  satisfied  by  equally  clear  evidence  that  the  defendant 
had  aided  and  assisted  in  the  removal,  with  the  same  intent ; 
that  in  his  opinion  there  was  not  such  evidence,  for  there 
was  no  proof  of  any  act  done  by  the  defendant  indicative 
of  such  an  intent;  it  was  not  even  proved  that  he  had  ever 
seen  the  stock  upon  Meer^n  premises,  or  that  he  had  any 
reason  to  know  that  they  had  been  brought  to  his  own  pre» 
mises,  for  the  purpose  of  preventing  their  being  distrained. 
The  jury  found  a  verdict  for  the  defendant.  A  rule  nin 
for  a  new  trial  having  been  obtained  in  Easter  term  by 
Marryai,  on  the  ground  that  the  verdict  was  against  evi- 
dence, and  upon  the  authority  of  Lister  v.  Br(non  (a),  and 
Stanley  v.  Wharton  (fi). 
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Thesiger  now  shewed  cause.  The  statute  11  6. 2^  c  19# 
enacts,  by  s.  1,  ''  that  if  any  tenant  shall  fraudulently  or 
clandestinely  convey  away  or  cany  off  the  premises  his 
goods,  to  prevent  the  landlord  from  distraining  the  same 
for  arrears  of  rent,  it  shall  be  lawful  for  the  landlord,  within 
do  days  after  such  conveying  away  or  carrying  off  such 
goods,  to  distrain;"  and  by  s.  3^  *'  that  if  any  tenant  shall 
fraudulently  remove  or  convey  avray  his  goods,  or  if  any 
person  shall  wilfully  and  knovnngly  assist  such  tenant  ia 
such  fraudulent  conveying  away  or  carrying  off  any  part  of 
his  goods,  or  in  concealing  the  same,  he,  the  person  so 
offending,  shall  forfeit  and  pay  to  the  landlord  double  tiie 
value  of  the  goods  by  him  carried  off  or  coaceakd."  The 
latter  section  not  only  creates  a  duty  which  previously  did 
not  exist,,  but  also  makes  the  breach  of  that  duty  m  offence, 
and  visits  the  offender  with  the  penalty  of  double  the  value 
of  the  goods  removed.  The  statute,  therefore,,  is  highly 
penal,  so  for  as  it  regards,  third  persons,  although  it  is 
remedial  so  far  as  it  regards  the  remedy  of  the  landlord 

(a)  3  D.  &  R.  501.  (b)  9  Price,  SOI;  10  Price,  laS. 
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against  the  tenant.     Then  in  a. case  like  this  the  statute 
must  be  construed  strictly,  and  a  defendant  cannot  be  fixed 
vith  the  penalty,  except  by.  strict  proof  that  he  has  com- 
mitted the  offence.     The  offence  with  which  this  defend- 
tint  is  charged,  is,  the  wilfully  and  knowingly   assisting 
Meets  in  the  fraudulent  removal  of  his  goods,  and  in  order 
to  make  out  that  charge,  the  plaintiff  ought  to  have  proved* 
Ihot  only  that  there  was  a  fraudulent  removal  by  Afeers,  that 
is,  a  removal  with  intent  to  prevent  the  goods  being  dis- 
traiti6d>  but  that  the  defendant  assisted  in  the  removal  with 
ihe  same  intent;  because  it  has  been  decided^  and  indeed 
is  evident  from  the  language  of  the  statute,  that  the  third 
Section  is  confined  in  its  operation  to  such  cases  as  fall 
within  the  first.    Bach  v.  Meats  (a).     But  in  this  case  there 
was  absolutely  nothing  to  shew  that  the  defendant  was 
privy  to  the  fraudulent  intent  with. which  Meers  removed 
the  goods,  and  consequently  the  verdict  was  perfectly  right. 
•The  cases  which  were  cited  when  this  rule  was  obtained, 
are  very  different  from  the  present.     Lister  v.  JSrotcn  (b) 
only  decided,  that  in  an  action  against  a  tenant  for  fraudu- 
lently removing  his  goods,  it  is  not  necessary  to  shew  an 
actual  participation  in  the  act  by  him,  if  the  removal  take 
place  with  his  privity.     The  action  there  was  against  Brown 
tlie  father,  as  tenant.    The  goods  were  in  fact  removed  by 
Brown  the  son,  who  was.  at  the  time  in  possession  of  the  . 
premises,  though  the  father  had  been  tenant,  and  was  liable 
for  the  rent  in  arrear.     It  was  contended  that  the  case  was 
not  within  the  statute,  because  the  removal  was  not  the 
act  of  the  defendant,  but  of  a  third  person;  but  the  Jury 
having*  found  that  the  removal  by  the  son  was  with  the 
privity  of  the  father,  the  Court  were  of  opinion  that  the  act 
of  removal  by  the  son  must  be  considered  as  the  act  of  the 
father,    and   therefore   that   the  action  was  maintainable 
iigainst  the  fatber,  as  for  an  actual  removal  by  him.    Stanley 
v.  Wharton  (c)  only  decided,  that  in.  aii  action  against  a 

(a)  5  M.  Sc  S.  200.  (c)  9  Price,  301;  10  Price,  138. 
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defendant  for  assisting  a  tenant  in  fraudulently  removing 
bis  goods,  the  acts  of  the  tenant  are  evidence  of  his. own 
fraud,  and  of  knowledge  by  the  defendant,  if  by  other 
evidence  be  is  proved  to  have  contributed  to  it;  and  that 
circumstances  of  suspicion  may  be  laid  before  the  jury  to 
prove  a  fraudulent  co-operation.  Here  all  the  evidence 
which  the  plaintiff  had  to  offer  was  laid  before  the  jury, 
but  there  was  none  to  satisfy  them  that  the  defendant  was 
privy  to  the  fraudulent  intent  of  Meers  the  tenant.  Besides, 
in  a  penal  action  like  this,  the  Court  will  not  grant  a  new  trial 
upon  the  ground  of  a  supposed  balance  of  evidence  against 
the  verdict,  where  the  verdict  has  been  found. for  the  de- 
fendant.    Brook  V.  Middleton  (a),  and  Rex  v.  Mann  <6). 


57a 
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Bolland  and  C.  Law,  contri.  The  cases  last  cited  have 
tio  application  to  the  present.  The  one  was  a  criminal 
prosecution,  and  the  other  was  an  action  upon  a  pendl 
statute.  But  the  11  G.  2,  c.  19>  is  not  a  penal,  but  a  reme^ 
dial  statute.  Lister  v.  Brown  (c),  and  Stanley  v,  Wharton  (d)-; 
as  the  29  Eliz.  c.  4,  which  subjects  a  sheriff,  who  takes 
larger  fees  than  those  allowed  by  that  statute,  to  an  actioh 
for  treble  damages,  at  the  suit  of  the  party  grieved,  has  becfn 
held  to  be  a  remedial,  and  not  penal  statute;  Woodgate  V. 
KnatchbuU  (e).  Then,  upon  the  main  point,  there  w*ais 
abundant  evidence  in  this  case  to  shew  that  the  defendant 
assisted  Meers  in  the  fraudulent  removal  of  his  goods,  and 
that  he  did  so  with  the  intent  to  prevent  their  being  disP- 
trained  by  the  plaintiff.  Bach  v.  Meats  (/),  only  decided 
that  where  there  is  a  bonajide  sale  of  the  goods,  the  defend^ 
ant  is  not  within  the  statute;  but  here  the  bona  fides  is  the 
very  question  in  dispute.  Then  look  at  the  evidence  as 
regards  that  question.  The  cattle  were  removed,  on  a 
Sunday,  to  ^the  defendant's  premises — they  were  driven 
thither  by  the  defendant's  brother-in-law — the  cows,  while 


(a)  10  East,  268. 
(6)  4M.&S.  337. 
(c)  SD.&R.  501. 
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there,  were  milked  by  the  wife  of  Meen  the  tenant — the 
ftheep  wece  mixed  with  those  of  the  defendant,  and  their 
marks  were  changed:  all  these  (actM  combine,  to  shew  that 
the.  defendant  mnat  have  been  privy  to  the  fraudulent 
purpose  for  which  the  removal  took  phce.  [Bmyleg^  J^-* 
It  was  not  proved  that  the  defiuidaot  ever  saw  the  sheep. 
What  is  there  in  the  case  to  affect  the  defendant  with  any 
knowledge  of  Meers*a  fraudulent  intention?]  There  were 
strongly  suspicious  circumstances,  which  it  was  held  in 
Stanley  v.  Wluirtan(a)  were  proper  to  be  laid  before  the  jury 
to  prove  a  fraudulent  co-operation;  and  it  ought  at  least  to 
have  been  left  to  the  jury  in  this  case  to  say,  whether  the  de- 
fendant was  privy  to  the  fraud,  and  concurred  in  it,  or  not; 
l^Bayley,  J. — Surely  there  should  be  acts  or  declarations  of 
the  defendant's  proved,  in  order  to  raise  the  suspicion  of 
his  guilty  knowledge.  In  this  case  none  were  proved.  I 
think  actual  knowledge  ought  to  be  proved,  and  clearly 
proved.  This  is  in  its  nature  a  penal  action,  and  in  such  a 
:case  I  shall  always  protest  against  the  practice  of  the  plaintiff's 
making  out  a  stinted  primA  facie  case  of  suspicion,  in  order 
to  force  the  defendant  to  call  witnesses  in  answer.]  In 
JJsier  V.  Brown  (6),  the  Court  held  that,  under  circum- 
stances like  the  present,  except  that  the  action  there  was 
against  the  tenant,  it  was  not  necessary  to  prove  an  actual 
participation  in  the  fraudulent  act;  and  the  Lord  Chief 
Justice  there  said,  "  this  statute,  though  it  is  penal,  is  also 
remedial,  and  must  receive  a  liberal  construction.  It  places 
.those  who  shall  do  the  illegal  act,  and  those  who  shall  aid 
and  assist,  on  the  same  footing;  they  are  all  liable  to  the 
same  consequences  as  principals.'*  I  Bay  ley,  J. — I  quite 
agree  to  that.  I  admit  that  the  statute  ought  to  be  con- 
strued liberally;  but  we  are  asked  to  go  still  further.]  The 
acts  of  the  defendant's  brother-in-law  and  servants  must  be 
taken  as  his  own  acts;  they  raised  a  strong  suspicion  against 
him,  and  threw  upon  him  the  burthen  of  proving  that  he 


(a)  9  Price,  SOI ;  10  Price,  1S8. 
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did  not  authorise  them,  and  that  he  was  not  privy  to  the 
fraud,  to  the  completion  of  which  they  contributed. 

Batley,  J. — I  am  of  opinion  that  the  verdict  found  in 
this  case  was  right  The  statute  of  1 1  G»2,  c.  19f  is  reme- 
dial; but  it  is  penal  also.  It  is  remedial  insomuch  as  it 
extends  the  remedy  which  the  landlord  previously  had 
against  his  teuam ;  but  it  is  so  far  penal,  that  the  landlord 
who  seek  to  6x  upon  a  third  person  the  penal  consequences 
of  the  third  section,  must  bring  the  case  by  strict  and  clear 
and  satisfactory  evidence,  within  the  letter  and  meaning  of 
that  enactment.  The  plaintiff  in  this  case,  therefore,  ought 
to  have  proved,  not  only  that  the  defendant  assisted  in  the 
removal  of  the  goods,  but  that  he  did  so  with  intent  to  prevent 
their  being  distrained.  But  there  was  really  no  evidence 
that  could  have  satisfied  the  jury  even  that  the  defendant 
assisted  in  the  removal  of  the  cattle.  If  he  did  so,  the  fact 
might  have  been  proved  by  Rickwood:  but  him  the  plaintiff 
did  not  think  proper  to  call  as  a  witness.  Assuming,  how- 
ever, that  fact  to  have  been  proved,  I  think  the  defendant 
ought  not  to  be  visited  with  the  penal  consequences  of  this 
statute,  unless  it  is  clearly  and  distinctly  shewn  that  he  was 
privy  to  the  fraudulent  purpose  for  which  the  goods  were 
removed.  Of  that  there  was  no  evidence,  and  upon  that 
ground  I  think  the  verdict  was  properly  found  for  the 
defendant,  and  therefore  that  this  rule  ought  to  be  dis- 
charged. 
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HoLROYOi  J.  and  Littlbdale,  J.,  concurred. 


Rule  discharged. 
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^"^"^^  .  Phillips  r.  Allan. 

The  discbarge  A.SSUMPSIT  bj  drawer  agaiost  acceptor  of  a  bill  of 
by ^^s^  60110-  ®^<^baDge.  The  bill  was  dated  London^  17th  December, 
ncMinScot-  1821,  and  was  payable  two  months  after  date*  The  de- 
to  ao  action      feodant  pleaded,  that  after  the  accruiog  of  the  causes  of 

brofigbt  bj  ao  ^tiQQ  in  ibe  declaration  mentiooed,  and  before  the  esiii- 
Eoglish  credi- 
tor in  Eoglaod  biting  of  plaintiff's  bill,  to  wit,  on  4th  July,  18^6,  he,  de- 

tnL^ed  tbm^  fendant,  was  a  prisoner  for  debt,  at  the  suit  oiJohm  Sim,  iir 
though  the  a  certain  prison  called  the  Tol booth  of  Canongate,  in  that 
pwed\he  de-  P^>^  ^^  ^^^  united  kingdom  called  Scotland,  to  wit,  at  &c.; 
fendanfs  dis-   ^mj  being  SO  in  prison,  he,  defendant,  afterwards,  to  wit,  on 

chaigeinScot-  iii^i-%x«         • 

land;  onless      &c.,  at  &c.,  did  present  unto  the  lords  of  his  Majesty  s  coan- 

^'^'^^'^^^  cil  and  session,  of  that  part  of  the  united  kingdom  called 
Scotch  law,  by  Scotland,  a  written  petition,  setting  forth  that  on  the  ^Oth 
toiboti^  share  ^*J'  1826,  he,  defendant,  was  incarcerated  in  the  Tolbooth,- 
of  the  insoU     by  virtue  of  letters  of  caption  raised  at  the  instance  of  JoAn 
perty.  ^^        ^''^'  ^^^  ^^^^  ^^»  defendant,  was  thereafter  arrested  in  the 

Tolbooth,  by  virtue  of  letters  of  caption  raised  at  the  in- 
stance of  certain  other  persons  therein  named,  and  that  he, 
defendant,  was  continually  oppressed,  and  in  danger  of  being 
arrested  at  the  instance  of  other  persons  thereinafter  named, 
his  real  or  pretended  creditors,  (naming  plaintiff  among 
others,)  and  also  that  the  inability  of  him,  defendant,  to  pay 
bis  debts,  was  not  occasioned  by  any  fraud  (a)  in  him,  but  was 
owing  to  misfortunes  and  losses  sustained  by  him,  as  would, ' 
if  required,  be  particularly  condescended  in  the  coarse  of 
that  process;  and  although  he  had  made  offer  to  convey  his 
whole  effects  to  his  said  creditors,  yet  they  refused  to  accept 
thereof,  or  consent  to  his  being  set  at  liberty;  and  therefore 
that  it  ought  and  should  be  found  and  declared  by  decree 
of  the  lords  of  council  and  session,  that  the  inability  of  him, 
defendant,  to  pay  his  debts  was  not  owing  to  fraud,  but  to 
misfortunes,  and  that  it  being  so  found  and  declared,  he, 
defendant,  shotild  be  ordained  to  be  set  at  liberty  from  the 
said  prison,  upon  his  granting  a  disposition  omnium  bonorum, 

(a)  Poit,  588,  (a). 
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upon  oath,  in  favour  of  his  creditors,  in  sqch  form  as  tbo         la^B^ 
lords  should  direct,  and  all  judges  fic.,  of  his  Majesty's  Jaw      p^*^'^^ 
ahould  be  discharged  from  putting  any  diligence  into  execu*  v. 

tiott  against  him,  and  from  troubling,  molesting  or  incarcera-  Allav. 
ting  him,  in  time  coming,  for  payment  of  any  debts  due  by 
him  to  the  persons  named  in  the  petition, and  others;  and  that 
the  said  lords  of  council  and  session  ought  to  dispense  with 
his,  defendant's,  wearing  the.  habit  (a)  directed  to  be  worn 
by  bankrupts,  by  any  Uw  or  practice,  or  otherwise,  after  th^ 
form  and  tenor  of  the  laws  and  daily  practice  of  Scotland, 
used  and  observed  in  the  like  cases  in  all  points.  Where- 
upon, afterwards,  to  wit,  on  8cc.,  according  to  the  practice 
of  the  Court  of  the  lords  of  council  Scc^  it  was  ordered  that 
notice  should  be  given  to  the  creditors  named  in  the  petition, 
and  to  plaintiff  among  others,  to  compear  before  the  lorda 
kc.,  at  Edinburgh,  or  wherever  8cc.  on  20th  of  June,  1826» 
to  answer,  at  the  instance  of  defendant,  in  respect  of  th^ 
matters  contained  in  the  petition.  That  notice  was  giveil 
to  the  creditors  named  in  the  petition,  and  to  plaintiff  among 
others,  to  compear  as  aforesaid,  whereupon  afterwards,  to 
wit,  on  &c.,  at  See,  the  subject-matter  of  the  petition  was 
heard  before  the  lords  &c.,  and  certain  creditors  of  de- 
fendant, and  plaintiff  among  others,  appeared  bi/ counsel, 
and  were  heard  in  opposition  to  defendant  in  respect  of  the 
petition  and  the  subject-matter  thereof,  whereupon  it  was 
afterwards  adjudged  in  the  said  Court,  that  the  lords  &c., 
found  defendant  entitled  to  the  benefit  of  the  process  afore- 
said, upon  lodging  in  process  a  disposition  of  his  effects,  and 

•  ■     « 

(a)  That  the  green  qap  which  Sans  attendre  qn'ici  la  Justice  ennemie 
.«  n  *  •  J  1^^^ J  L*«nflerme  en  nn  cachot  le  reite  de  sa  Tier 
the  Roman  jurisprudence  placed  Onqne^unha»metveriUsalutaireafram 
on  the  head  of  the  insolvent,  (to  Fletrisw  lei  lanrien  qni  lai  couTrent  le  i 
fnark  the  iWly  of  the  bearer,  Pas-  fronts  ^ 
quier,  R^cherches,  liv.  4,  chap.  18,)  .  At  a  later  period  (Ferrifere,  Die- 
was  worn  in  France  in  the  17th  cen-  tionnaire  du  Droit, "  lit.  Bonnet 
tury,  may  be  inferred  from  the  Ian-  verdf)  it  seems  to  have  been  suf- 
guage  of  the  satirist,  whose  friend  ficient  if  the  insolvent  carried  the 
Damon  (the  astronomer  Cassan-  cap  with  him,  ready  to  put  un 
dre)  is  advised  to  secure  his  liberty  wl)en  he  met  a  creditor.  And  see 
by  flight :  Code  Napoleon,  No.  1265—  12T0. 

VOL.  II.  '    P  P 


678 


18S8. 


CASES  IN  THE  KING's  BENCH, 

also  upon  making  oath  in  the  terms  of  the  acts  of  sederontA 
Whereupon  defendant,  afterwards,  to  wit,  on  &c.,  lodged  in 
process  a  disposition  of  his  effects,  and  also  made  oath  in  the 
terms  of  the  acts  of  sederunt,  and  thereupon  became  enti* 
tied  to  be  and  was  discharged  out  of  custody.    That  from 
the  time  of  his  imprisonment  to  the  time  of  his  discharge 
out  of  custody,  plaintiff  had  no  cause  of  action  against  de^ 
fendant,  except  the  causes  of  action  in  the  dedarfetion  men- 
tioned. That  afterwards,  to  wit,  on  8cc.,  certain  funds,  goods, 
and  chattels  of  defendant,  of  the  value  of  100/.,  became 
available,  and  might  have  been  recove/ed  under  the  said  dis* 
position  for  the  benefit  of  the  creditors  of  defendant,  and  for 
thebenefitof  plaintiff  among  others:  and  thaitalland  singular 
the  proceedings  aforesaid  were  pursuant  to,  and  in  confer* 
mity  with,  the  laws  of  Scotland  aforesaid,  and  that,  according 
to  those  laws,  the  said  lords,  8cc.,  were  competent  to  act  as 
aforesaid  in  the  premises;  whereby,  and  by  the  force  and 
effect  of  the  said  laws,  defendant  had  become  absolutely  dis* 
charged  in  respect  of  his  person,  lands,  goods,  and  chattels, 
from  the  causes  of  action  aforesaid.     And  this  &c.    Kepli* 
cation,  that  the  causes  of  action  mentioned  in  the  declara- 
tion severally  accrued  to  plaintiff  within  the  kingdom  of 
England.     And  this  8cc.     Demurrer  to  the  replication,  and 
joinder  in  demurrer. 


Barstow,  in  support  of  the  demurrer.  No  case  is  to  be 
found  precisely  like  the  present;  it  must,  therefore,  be  dis- 
cussed and  decided,  in  some  degree,  upon  principle  rather 
than  upou  authority.  It  may  be  admitted  that  the  judgment 
of  the  Scotch  Court  is  to  be  considered  in  all  respects  as 
the  judgment  of  a  foreign  Court;  and  thus  three  propositions 
arise  on  the  part  of  the  defendant.  First,  that  if  a  contract 
be  made  in  England,  and  both  parties  appear  before  a  foreign 
Court,  in  respect  of  the  subject-matter  of  the  contract,  that 
Court  may  adjudicate  upon  it.  Secondly,  that  if  the  judg- 
ment of  the  foreign  Court  appear  to  be  consistent  in  prin- 
ciple with  the  laws  of  England,  it  will  be  noticed  in  the  Eng- 
lish Courts.     And,  thirdly,  that  such  judgment,  if  not  im- 
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peached  when  pleaded,  may  bind  both  parties  in  England        1838. 
to  the  same  extent  that  it  would  bind  them  in  the  foreign 
country. 

First: — English  subjects,  resident  abroad,  may  apply 
to  foreign  Courts  for  justice  (a).  The  laws  of  England 
take  notice  of  foreign  contracts,  and  the  English  Courts 
enforce  them  according  to  the  laws  of  the  country  in  which 
they  were  made.  The  subject-matter  of  the  contract  in  this 
case  is  personal,  and,  generally  speakmg,  personal  contracts 
are  not  local,  but  follow  the  persons  of  the  parties.  This 
principle  was  distinctly  laid  down  by  Lord  Loughborough, 
in  the  case  of  Sill  v.  Worswick,  (Jb),  where  he  said, ''  It  is  a 
clear  proposition,  not  only  of  the  law  of  England,  but  of 
every  country  in  the  world  where  law  has  the  semblance  of 
science,  that  personal  property  has  no  locality.  The  mean- 
ing of  the  proposition  is,  not  that  personal  property  has  no 
visible  locality,  but  that  it  is  subject  to  that  law  which  governs 
the  person  of  the  owner."  Then,  if  foreigners  and  English 
subjects  may,  in  this  country,  enforce  contracts  made  abroad, 
and  it  is  held,  that  contracts  made  in  this  country  cannot  be 
enforced  in  foreign  countries,  the  subjects  of  this  country 
will  be  under  great  hardship.  While  liable  to  the  full  extent 
upon  all  obligations  cast  upon  them  by  the  laws  of  foreign 
states,  they  will  be  destitute  of  all  power  to  enforce  their 
own  rights,  either  against  foreigners  or  fellow  subjects. 
The  statute  of  limitations  would  be  in  full  force  against  a 
plaintiff,  beginning  to  run  from  the  time  of  the  cause  of 
action  accruing,  and  open  to  a  defendant  to  avail  himself  of 
it  if  ever  he  returned  to  England  (c);  while  the  plaintiff  would 
be  debarred  of  all  means  of  recovering  his  demand  abroad. 
The  true  principle  seems  to  be,  that  as  on  the  one  hand 

(a)    Not  so  iu   France.      See  should  leave  the  kingdom  the  next 

Brunei  V.  (Lord)  Crezoe,  Mann,  day,  the  statute  would  ha?e  be-. 

Dig.  2d  ed.  S58.  gun,  and  would  continue  to  run. 

(6)  1  H.  Bl.  691.  Vide  Doe,  dem.DuB4mre,y.  Jones,. 

(c)  Where  both  parties  are  in  4T.  R.300;  Coiterell  v,  Dutton, 

England  at  the  time  the  cause  of  4  Taunt.  826. 
action  accrued,  though  one  or  both 

P  P  2 
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the  English  Courts  adjudicate  upon  contracts  made  irt 
foreign  countries^  taking  care  to  respect  the  laws  of  each 
country^  and  expect  their  judgments  to  be  noticed  by  foreign 
Courts  (a);  so,  on  the  other  hand,  foreign  Courts  may  adju- 
dicate upon  contracts  made  here,  taking  care  to  respect  the 
laws  of  England,  and  their  judgments  will,  by  the  comity 
of  nations,  be  noticed  by  the  English  Courts. 

Secondly : — It  may  be  assumed  that  the  English  Courts 
will  not  altogether  reject  a  foreign  adjudication,  merely  be* 
cause  it  regards  a  contract  made  in  this  country ;  they  will, 
9i  least,  examine  it*  The  cases  on  this  subject,  so  far  aa( 
regards  foreign  judgments,  relate  chiefly  to  judgments  where 
ihe  cause  of  action  arose  in  a  foreign  country;  a  circum*' 
stance  which  differs  them  from  the  present  case.  Several 
of  them  will  be  found  collected  in  the  note  to  the  case  of 
Walker  v.  Witter  (b).  They  are  all  cases  in  which  the 
plaintiff  is  seeking  to  maintain  an  action  upon  a  foreignr 
judgment,  and  it  appears  from  them  all,  as  well  as  from  a 
note  to  the  case  of  Collins  v.  Lord  Mathew{c),  that  a  foreigo 
judgment  is  prima  facie  evidence  of  the  debt,  and  is  conclu- 
sive, unless  impeached  by  the  other,  party.  Where,  indeed, 
the  foreign  judgment  is  unjust  upon  the  face  of  it,  as  in 
Buchanan  v.  Rucker  {d\  the  English  Courts  will  give  it  no^ 
attention  whatever;  but  otherwise,  it  is  prima  facie  evidence 


(a)  But  in  France,  by  the  Or- 
(lonnance  de  1629,  which  is  still 
in  force  as  to  such  of  its  provisions 
as  are  not  inconsistent  with  the 
modern  codes,  it  is  declared,  (Art. 
121,)  that  *'  les  jugemens  rend  us, 
contrats  ou  obligations  revues  ez 
royaumes  et  souverainet^s  ^tran- 
g^res,  pour  quelque  cause  que  ce 
soit,  n'auront  aucune  hypoth^ue 
ni  execution  en  notre  royaume; 
nint  tiendront  les  contrats  lieu  de 
simples  promesses ;  et  nonobstant 
les  jugemens,  nos  sujets  contre  les- 
quels  ils  ont  €ii  rendus,  pourront 
de  nouveau  d^battre  leur  droits 


comme  entUrt  par  devant  nos  offi- 
ciers/*  This  law,  or  so  much  of 
it  as  relates  to  judgments,  was  held 
in  the  Cour  de  Cassation  (7  Jan.. 
1806,)  to  apply  only  to  cases  in 
which  Frenchmen  were  defend-- 
ants.  The  propriety  of  this  con- 
struction was,  however,  denied,  and 
a  decision  of  the  Court  at  Ver- 
sailles founded  thereon,  in  the 
case  of  Boylan  v.  Henry,  1819, 
was  reversed  in  the  Cour  de  Cas- 
sation. 

(6)  Dougl.  ii 

(c)  5  East,  475. 

id)  9  East,  122. 
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to  clmrge  a  defendant:  and  upon  the  same  principle,  it  must 
be  prima  facie  evidence  to  discharge  him.  Ptummer  v. 
Woodbume{a)  seems  to  be  an  authority  upon  this  point; 
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(fl)  7D.&R.25;  4B.&C.625. 
That  was  an  action  brought  by 
merchants  in  London  for  supplies 
furnished  to  a  planter.  The  evi- 
dence of  the  debt  was  clear  and 
uncontradicted,  but  the  jury  found 
a  verdict  for  the  defendant.  An 
action  being  afterwards  brought  in 
this  Court  to  enforce  the  payment 
of  the  same  claim,  the  defendant 
pleaded  the  general  issue,  and  some 
special  pleas.  Upon  several  of  the 
special  pleas  demurrers  arose,  the 
result  of  which  will  be  found  in  the 
above  report.  The  issues  of  fact, 
embracing  the  general  issue  to  the 
whole  declaration,  coming  on  for 
trial  at  Guildhall;  were  referred  to 
a  barrister,  before  whom  it  was 
urged  that  the  verdict  in  St.  Chris- 
topher's, and  judgment  thereon  by 
a  Court  of  competent  jurisdiction, 
Co  which  the  plaintiffs  had  elected 
to  resort,  amounted  to  conclusive 
evidence  that  the  defendant  had 
not  undertaken  or  promised  as 
stated  in  the  declaration.  To  this 
it  was  answered,  on  the  part  of  the 
plaintiffs,  that  it  is  settled  by  the 
case  of  Walker  v.  Winery  (supri, 
note  (a);  and  see  Henley  v.  Soper^ 
ante,  153;)  and  a  series  of  concur^ 
'  ring  decisions,  that  a  judgment  for  a 
plaintiff  in  a  colonial  Court  would 
be  only  primd  facie  evidence  of  a 
debt,  if  such  judgment  were  sought 
to  be  enforced  in  the  Courts  of 
this  country,  and  that  a  judgment 
for  the  defendant  ought  to  carry 
with  it  no  greater  authority;  that 
if  a  plaintiff,  suing  in  a  colonial 
Court  upon  two  causes  of  action, 
should  obtain  a  verdict  establish- 


ing his  demand  upon  the  first 
count,  and  should  fail  upon  die 
second  count,  and  should  afler- 
wards  bring  an  action  here  upon 
the  same  causes  of  action,  it  would 
be  unreasonable  to  hold  that  the 
verdict  was  only  primd  facie  evH 
dence  to  support  demand  A.,  whilst 
it  was  conclusive  evidence  to  nega- 
tive demand  B. ;  and  that,  suppos- 
ing the  former  verdict  to  create  an 
estoppel,  such  estoppel  is  waived 
by  the  plea  of  non  assumpsit,  upon 
which  the  jury,  or  an  arbitrator 
substituted  for  the  jury,  are  bound 
to  find  according  to  the  troth  of 
the  fact,  without  regard  to  the 
estoppel;  Vooghl  vl  Winchf  2  B.  & 
A.  662;  except  where  the  pro- 
ceedings are  in  rem,  in  which  case 
the  judgment  in  reality  operates  as 
a  conveyance,  whether  the  suit  is 
instituted  in  the  Court  of  Admi- 
ralty or  Exchequer  in  England, 
(Mann.  Exc.  Prnct.  Sd  ed.  181,)  or 
before  some  foreign  tribunal  pos- 
sessing a  similar  jurisdiction.  The 
arbitrator,  however,  thoqght  th^t 
he  was  bound  by  the  former  \'er- 
dict,  and  refused  to  raise  the  ques- 
tion upon  the  face  of  his  award, 
and  thereby  enable  the  plaintiffs 
to  take  the  opinion  of  the  Court 
upon  the  propriety  of  this  decision. 
In  Boutillier  v.  Thick,  1  D.  &  R. 
366,  it  is  said  that  ''an  arbitrator  U 
not  bound  to  state  the  grounds  of 
his  decision.'*  But  in  that  case  thfi 
arbitrator  does  not  appear  to  have 
been  requested  to  state  the  point 
of  law  on  the  face  of  the  award. 
And  in  Anon.  1  Chitt.  Rep.  Q75,\t 
is  said, "  If  an  s^ward  is  expected  to 
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because  it  was  there  held  that  a  judgment  obtained  by^ 
defendant  in  the  colonial  Courts  cannot  be  pleaded  bj  way 
of  estoppel  to  a  declaration  in  this  country  for  the  same 
cause  of  action^  unless  it  is  shewn  that  the  judgment  so  ob- 
tained would  be  final  and  conclusive  in  the  colonies.  Here 
the  judgment  obtained  is  final  and  conclusive  in  Scotland, 
and  is  consistent  with  the  principles  of  the  English  law  upon 
the  same  subject.  ITie  proceeding  by  cessio  bonorum  (a)  in 
Scotland,  is  analogous  to  the  proceeding  under  the  In- 
solvent Debtors'  Act  in  England.  Sidaway  v.  Hay  (6)  is  an 
authority  to  shew  that  the  proceeding  by  Scotch  sequestra- 
tion is  analogous  to  the  proceeding  under  the. English  bank- 
rupt law,  and  binds  the  English  creditor,  whether  he  be  a 
party  to  that  proceeding  or  not.  The  defendant  did  not 
plead  in  that  case,  as  he  does  in  the  present,  that  the  plaintiff 
has  taken  the  benefit  of  the  Scotch  proceedings.  [Boyiey,  J. 
How  does  it  appear  in  this  case  that  the  plaintiff  took  any 
benefit  under  the  proceedings?  He  merely  opposed  the 
defendant  in  respect  of  bis  petition.]  He  placed  himself  in 
the  situation  of  a  Scotch  creditor,  by  appearing  before  the 
Court,  and  opposing  the  defendant's  petition.  There  was 
property  of  the  defendant's  which  afterwards  became  avail- 
able, and  which  might  have  been  recovered  for  the  benefit 
of  the  plaintiff.  [Bay ley,  3. — In  point  of  fact,  none  of  it 
was  recovered  for  his  benefit;  and  he  might  be  ignorant  in 
point  of  law  that  it  might  be.     He  m^y  have  been  unac- 


be  founded  on  a  questionable  prin- 
ciple of  law,  the  parties  ought  to 
apprize  themselves  beforehand  of 
the  principle,  and  request  the  arbi- 
trator to  state  it  on  the  face  of  his 
award,  in  order  that  thereafter 
they  might  have  the  question  dis- 
cussed. In  this  case  that  had  not 
been  done ;  and  therefore,  suppoi^ 
ing  the  arbUraton  to  be  erroneous 
in  their  view  of  the  law,  their  award 
could  not  be  set  aside."  Ideo 
quttre. 


(a)  As  to  which  see  Dig.  lib. 49, 
tit.  3,  de  cessione  bonorum ;  Inst.  lib. 
4,  tit.  6,  ad  finem;  Vinn.  Inst. 
Imp.  Comm.  840.  Cessionis  bo- 
norum beneficium  introduxit  lex 
Julia.  Beneficium  est,  quia  etiarosi 
qui  cedunt  bonis  bonorum  vendi- 
tionem  patiantur,  tamea  infames 
ex  e&  caus^  non  fiunt.  Calvini 
Lexic.  tit.  Cessio  bonorum.  £t 
vide  Cod.  lib.  8,  tit.  13,  1.  11; 
poit,  588,  {d), 

(6)4D.&R.658;  3B.  &C.12. 
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qqain'ted  with  the  Scolcb  law  upoo  that  subject.]  That 
cannot  be  assumed  now  in  his  flavour.  He  put  the  law  in 
motionyand  might  have  derived  a  benefit  under  it;  therefore 
he  must  be  presumed  to  have  known  the  Iaw>  and  must  be 
bound  by  its  decision  (a). 

Then»  thirdly,  as  the  judgment  in  this  case  would  be  bind- 
ing upon  the  plaintiff  in  Scotland,  it  ought  equally  to  bind 
him  here.  The  defendant  sought  to  procure  his  discharge 
from  all  his  creditors,  and  did  all  that  the  Scotch  law  re^ 
quired  him  to  do  for  that  purpose.  The  plaintiff  received 
notice  of  the  proceedings^and  made  himself  a  party  to  them; 
and  he  has  thereby  obtained  all  the  benefit  for  which  he 
stipulated.  [Baylej/,  J*  That  is  the  difficulty  in  the  case. 
You  assume  that  the  plaintiff  benefited  by  the  proceedings  f 
but  it  does  not  appear  that  he  did.  He  did  not  even 
seek  for  any  relief  or  benefit  under  the  proceedings  y 
on  the  contrary,  he  did  all  he  could  to  oppose  them.]  He 
did  enough  to  make  himself  a  party:  he  admitted  the  juris- 
diction of  the  Scotch  Court,  iind  he  ought  now  to  be  bound 
by  it.  Smith  v.  Buchanan  (6)  will  be  relied  upon  by  the 
other  side,  but  it  is  distinguishable  from  the  present  case. 
It  was  there  decided  that  a  discharge  under  a  commission 
of  bankrupt  in  a  foreign  country  is  no  bar  to  an  action 
against  the  bankrupt  by  a  subject  of  this  country  for  a  debt 
arising  here.  But  in  that  case  the  creditor  had  not  taken 
any  benefit  under  the  commission;  he  had  not  done  any  act 
to  shew  that  he  had  consented  to  the  discharge  of  his  debtor: 
it  did  not  even  appear  that  he  had  received  any  notice  of 
the  proceeding.  And  upon  this  distinction  the  judgment 
of  Lord  Kenyon  in  that  case  seems  mainly  to  have  pro- 
ceeded, for  he  said,  **  This  is  the  case  of  a  contract  lawfully 
made  by  a  subject  in  this  country,  which  he  resorts  to  a 
Court  of  justice  to  enforce;  and  the  only  answer  given  is. 
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.  (a)  The  distinction  between  i^^^- 
norantia  juris  and  ignorantiafaetip 
(as  to  which  vide  anle,  i.  560,  (/),) 
docs  not  npply   to  tlie  law  of  a 


foreign  country,  such  law   being 
merely  matter  of  fact  here.  Motiyn 
v.  Fabrigai,  Cowp.  174. 
(Jf)  1  East,  6. 
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that  a  law  has  been  made  in  a  foreign  country  to  discbai^e 
these  defendants  from  their  debts,  on  condition  of  their 
having  relinquished  all  their  property  to  their  creditors. 
But  how  is  that  an  answer  to  a  subject  of  this  country 
suing  on  a  lawful  contract  made  here  ?  How  can  it  be  pre- 
tended, that  he  is  bound  by  a  condition,  to  which  he  has 
given  no  assent,  either  express  or  implied?**  Here  the  plea 
states  that  the  plaintiff  had  notice  of  the  proceedings,  and 
that  he  appeared  in  the  Scotch  Court,  and  was  heard  by 
counsel  in  opposition  to  the  defendant's  petition.  His  ap- 
pearing in  that  Court  amounted  to.  a  consent  on  his  part  to 
be  bound  by  its  judgment,  pronounced  according  to  the 
Scotch  law;  and  as  that  judgment  was,  that  the  defendant 
should  be  discharged  out  of  custody,  upon  satisfying  the 
condition  required  by  the  law  of  Scotland,  the  plaintiff  is 
bound  by  that  judgment,  and  the  plea  is  an  answer  to  the 
action. 

In  conclusion,  it  may  be  suggested,  without  prejudice  to 
the  foregoing  line  of  argument,  that  the  Court  of  Session  in 
Scotland  ought  to  be  considered  as  a  Court  of  the  United 
Kingdom  (a),  having  a  localjurisdiction,  rather  than  as  a  purely 
foreign  Court:  and  that  its  judgments,  therefore,  ought  to 
receive  the  greater  degree  of  attention  here.  Appeal  lies 
from  the  judgment  of  that  Court  to  the  same  ultimate  juris- 
diction as  that  by  which  the  judgment  of  this  Court  may 
be  reviewed.  Its  proceedings  are  subject  to  the  same  legis- 
lature ;  aiid  several  modern  Acts  of  Parliament  have  been 
passed  to  regulate  them.  The  Bank  of  Scotland  v.  C«<M- 
bert  (6),  and  Selkrig  v.  Davis  (c),  recent  decisions  in  the 
House  of  Lords  upon  appeals  from  the  Scotch  Courts, 
shew  that  the  same  principle  prevails  with  respect  to  Scotch 
debts  provable  under  aq  English  commission  of  bankrupt^ 
as  was  acted  upon  with  respect  to  au  English  debt  provable 


(a)  It  has  been  held  that  the  sta- 
tute of  limitations,  91  Jac,  1,  c.  16, 
runs  against  a  plaintiff  residing  in 
Scothind,     as    being   within    the 


realm.     King  v.  Walker^  1   W. 
Bla.  286. 

(6)  1  Rose,  462. 

(0  2  Rose,  318. 
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under  a  Scotch  sequestration  in  Sidaway  v.  Haif  (a):  and  1828. 
the  provision  in  the  Insolvent  Act,  7  G.  4,  c.  57,  s.  42,  for 
inserting  notice  of  insolvencies  in  the  Edinburgh  Gazette, 
-shews  that  Scotch  creditors  may  come  here  and  oppose  an 
insolvent,  and  share  the  fund  with  English  creditors ;  and 
leads  to  the  inference,  that  they  could  not  afterwards  sue 
the  insolvent  in  Scotland,  for  a  debt  contracted  there.  Upon 
the  whole,  it  is  evident,  that  the  Scotch  Courts  take  notice 
of  the  bankrupt  and  insolvent  laws  of  England,  and  give 
effect  to  judicial  decisions  upon  them;  and  it  is  submitted 
that  the  converse  cannot  fairly  be  resisted,  and  is  decisive 
of  the  present  case  in  favour  of  the  defendant. 

E.  U.  Alderson,  contr^,  was  stopped  by  the  Court. 

Bay  LEY,  J. — It  has  been  very  properly  conceded  by  Mr^ 
Barstow  in  the  course  of  his  able  argument,  that  a  discharge 
in  a  foreign  country  is  only  pritnA  facie  evidence  of  a  dis- 
charge from  debts  contracted  here,  and  will  not,  of  necessity, 
preclude  an  English  creditor  from  suing  in  an  English 
Court,  for  the  recovery  of  a  debt  contracted  in  England.  It 
was  decided  in  the  case  of  Lewis  v.  Owen  (b),  that  a  debt 
t:ontracted  in  England  is  not  discharged  by  a  certificate 
Hinder  a  commission  of  bankruptcy  issued  in  Ireland  sjnce 
the  Union.  But  a  discharge  of  a  debt  under  the  provisions 
of  an  Act  of  Parliament  of  the  United  Kingdom,  which  is 
competent  to  legislate  for  every  part  of  the  kingdom,  and  to 
hind  the  rights  of  all  persons  whether  residing  in  England 
or  Scotland,  and  which  purports  to  bind  the  rights  of  sub- 
jects both  in  England  and  Scotland,  operates  as  a  discharge 
in  both  countries.  The  case  of  Sidaway  v.  f/ieif^(c)  was 
decided  upon  that  very  ground,  this  Court  being  of  opinion, 
upon  the  principle  I  have  mentioned,  that  a  discharge  under 
a  Scotch  sequestration,  issued  in  conformity  with  the  statute 

54  G.3,  c.  157*  was  an  effectual  bar  to  an  action  for  a  debt 

» 

(a}4D.&R.658;3B.&C.  12.        (c)  4D.&R.658;  SB.  &C.  12. 
(6)  4B.&A.  664. 
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coDtracted  in  England,  before. the  sequestration,  byja  trader 
resident  in  Scotland.  But  the  defendant  in  this  case  was 
not  discharged  under  the  provisions  of  that  statute.  He 
was  discharged  upon  making  a  cessio  bonorum,  which,  by 
the  law  of  Scotland,  operates  as  a  discharge  of  the  party 
from  all  debts  contracted  in  Scotland.  The  Court  of  Ses- 
sion in  Scotland  has,  prima  facUy  jurisdiction  over  Sootch 
subjects  and  debts  contracted  in  Scotland  only.  The 
plaintiff  is  an  English  subject,  and  is  suing  in  an  English 
Court  for  the  recovery  of  a  debt  contracted  in  England* 
Prifnd  facie,  therefore,  he  is  not  bound  by  an  adjudication 
of  the  Scotch  Court.  But  it  is  insisted  that  he  sought  relief 
from  the  Scotch  Court,  that  he,  therefore,  by  implication,  con- 
sented to  be  bound  by  the  Scotch  law,  and  that  he  is,  con- 
sequently, barred  by  the  judgment  of  that  Court  pronounced 
according  to  that  law.  I  cannot  6nd  it  stated  upon  this 
record  that  the  plaintiff  did  seek  relief  from  the  Scotch 
Court.  The  plea  states  that  the  defendant  being  incarcer- 
ated in  the  Tolbooth  for  d^bt,  presented  a  petition  to  the 
Lords  of  Session,  by  which,  after  stating  that  the  plaintiff, 
among  others,  was  his  creditor,  and  that  he  had  offered  to 
convey  all  his  effects  to  his  creditors,  and  that  they,  includ- 
ing the  plaintiff,  had  refused  to  accept  such  conveyance,  he 
prayed  that  he  might  be  set  at  liberty  upon  making  a  dis- 
position of  all  his  effects  for  the  benefit  of  his  creditors,  and 
might  not  in  future  be  incarcerated,  or  troubled  for  pay^ 
ment  of  any  debts  due  to  the  persons  named  in  the  petition. 
The  object  of  the  petition,  therefore,  was,  that  the  defend* 
ant  should  be  freed  from  arrest  fn  Scotland  in  respect  of 
those  debts.  The  plea  then  states  that  it  was  ordered  that 
notice  should  be  given  to  the  creditors  named  in  the  peti*;- 
tion,  including  the  plaintiff,  to  compear  before  the  Court  of 
Session,  to  answer  the  defendant  in  respect  of  the  petition. 
The  object  of  that  notice  was  that  the  creditors  should  have 
an  opportunity  of  shewmg  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  plea  then  avers  that 
such  notice  was  given  to  the  creditors,  and^  among  Qther8> 
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to  the  pkintiff,  that  the  subject-matter  of  the  petition  was 
heardy  that  the  plaintiff  among  others  appeared  by  counsel, 
and  was  heard  in  opposition  to  the  defendant,  in  respect  of 
the  petition,  and  diat  the  defendant  was  ordered  to  be  set 
at  liberty.     It  is  insisted  that  the  fact  of  the  plaintiff's 
having  appeared  in  the  Scotch  Court,  and  there  opposed 
the  granting  of  the  prayer  of  the  petition,  distinguishes  the 
present  case  from  that  of  Smith  t«  Buchanan  (a).     It  does 
not  appear  to  me  to  have  that  effect.     It  is  not  shewn  by 
the  plea  that  the  plaintiff  claimed  a  distributive  share  of  the 
defendant's  property,  though  it  states  that  property  of  the 
defendant's  became  available,  and  might  have  been  recovered 
for  the  benefit  of  the  plaintiff  among  other  creditors;  it 
shews  only,  that  the  plaintiff  endeavoured  to  prevent  the 
defendant  from  being  discharged  in  Scotland  in  respect  of 
his  debt.     One  part  of  the  prayer  of  the  petition  i.s  that  all 
Judges  and  officers  of  the  law  should  be  restrained  from 
molesting  the  defendant  for  payment  of  his  debts.     If  the 
plaintiff  could  have  opposed  that  part  of  the  petition  with 
success,  he  would  have  been  entitled  to  sue  the  defendant  in 
the  Scotch  Courts  for  his  debt,  and  the  whole  object  of 
his  opposition  seems  really  to  have  been,  to  preserve  to 
himself  the  right  of  proceeding  against  the  defendant  for  his 
xlebt  in  Scotland.     If  the  plaintiff  had  sought  relief  from 
the  Scotch  law;  if  he  had  received  or  claimed  his  distribu- 
tive share,  as  a  creditor,  of  the  defendant's  property;  there 
might  have  been  ground  for  saying  that  he  had  consented  to 
be  bound  by  that  law,  and  by  the  judgment  of  the  Scotch 
Court.     But,  as  the  fects  stand  upon  these  pleadings,  I  am 
clearly  of  opinion  that  there  was  no  consent  on  the  part  of 
the  plaintiff,  express  or  implied,  to  be  bound  by  the  judg^ 
ment  of  the  Scotch  Court,  that  his  debt,  therefore,  is  a  sub- 
sisting debt,  and  that,  as  an  English  creditor,  he  is  not  de- 
barred by  the  proceedings  in  Scotland  from  enforcing  pay^ 
ment  of  that  debt  in  an  English  Court  of  justice.     For  these 
reasons  I  am  of  opinion  that  the  judgment  of  the  Court 
must  be  for  the  plaintiff. 

(a)  1  East,  6;  ante,  581. 
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1828.  HoLROYD  J. — I  am  of  the  same  bpinion.     I  think  this 

case  falls  directly  within  the  principle  of  the  decision  in 
Smith  V.  Buchanan  (a),  and  is  perfectly  distinguishiable  from 
the  case  of  Sidaway  v.  Hay  (6).  The  only  possible  argu- 
ment on  the  part  of  the  defendant  here  is,  that  by  appear* 
ing  in  the  Scotch  Court,  and  opposing  the  defendant's  dis- 
charge, the  plaintiff  acknowledged  the  jurisdiction  of  that 
Court,  and  impliedly  consented  to  be  bound  by  it.  But  I 
think  his  so  appearing  makes  ho  difference  in  the  case,  be- 
cause he  did  not  seek  relief  from  the  Scotch  Court,  nor 
claim  the  benefit  of  the  Scotch  law.  He  may  have  appeared 
in  the  Scotch  Court  for  the  purpose  of  objecting  to  its  juris- 
diction; and  if  so,  it  is  quite  clear  that  he  may  now  insist 
that  their  judgment  is  a  nullity,  in  the  same  manner  as  a 
party,  who  has  appeared  in  the  spiritual  Court,  may  insist 
that  the  judgment  of  that  Court  is  void  (c). 

LiTTLEDALE,  J. — I  am  also  of  the  same  opinion.  It  is 
admitted  that  the  plea  could  not  have  been  supported,  if  it 
had  not  alleged  that  the  plaintiff  appeared  in  the  Scotch 
Court.  I  think  that  makes  no  difference  in  the  case.  If 
the  plea  had  alleged  that  the  plaintiff  sought  to  avail  him- 
self of  the  Scotch  law,  by  claiming  a  distributive  share  of 
the  defendant's  property,  the  case  might  have  been  different. 
But  the  only  allegation  is,  that  the  plaintiff  appeared  in 
Court  by  counsel  and  was  heard  in  opposition  to  the 
defendant  in  respect  of  the  petition.  The  ground  of  his 
opposition  does  not  appear.  It  may  have  been  that  the 
Scotch  Court  had  no  jurisdiction,  or  that  the  defendant  was 
a  fraudulent  debtor  (d),  and  that  for  that,  or  some  other 
reason,  he  was  not  entitled,  by  the  law  of  Scotland,  to  be 

(a)  1  East,  6;  anie,  5Q\.  (</)  Ut  qui  sine  dolo  suo  malo 

(h)  4D.  &  R.  658;  3  B.&C.  12;  sen  alieno  satisfacere  non  posset, 

ante^  68 J.  honii     suis    ctdendo.   liberaretur. 

(c)  Vide  Crogaie^s  case,  4  Rep.  '  Calv.  Lexic;  tit.  Julia^  de  cenione 

67  a,  first  resolution;  Beaurain  v.  bonarum.    But  the  future  effects 

Scott,  4  Campb.  388.     And  see  were  liable.    Dig.  lib.  42,  tit.  3, 

BuiheTs  case,  Vaugh.  143.  lex  4.    So  in  France,  Code  Na- 
poleon, No.  1270. 
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discharged  upon  making  a  cessio  bonorum  (a).  It  id,  however, 
perfectly  immaterial  upon  what  ground  the  plaintiff  opposed 
the  defendant;  because  he  did  not  seek  relief  from  the  Scotch 
Court,  nor  claim  the  bene6t  of  the  distribution  of  the  de- 
fendant's property  under  the  Scotch  law:  he  is>  therefore, 
not  bound  by  the  judgment  of  that  Court,  founded  upon 
that  law,  and  is  entitled  to  maintain  the  present  action. 
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Judgment  for  the  plaintiff  (6). 


(a)  Jn/e,  581,  (a). 

(6)  In  Ballantine  v.  GMingy 
(M.  24  G.3,  B.  R.  Cooke's  Bank- 
rupt Laws,  499;  6th  ed.  520,)  "  on 
a  motion  to  enter  an  exonerctur 
on  the  bail-piece,  it  appeared  that 
the  defendant  had  been  a  bank- 
rupt, and  obtained  a  certificate 
under  the  great  seal  of  Ireland. 
The  original  demand  arose  upon  a 
bill  of  exchange  drawn  in  Ireland, 
and  payable  by  the  defendant,  who 
resided  there.  Lord  Mansfield 
said,  it  is  a  general  principle,  that 
where  there  is  a  discharge  by  the 
law  of  one  country,  it  will  be  a 
discharge  in  another;  that  he  re- 
membered a  case  in  Chancery  of  a 
cessio  bonorum  in  Holland,  which 
is  held  a  discharge  in  that  country, 
and  it  had  the  same  effect  here. 
The  rule  was  enlarged,  and  was 
afterwards  made  absolute  by  con- 
sent, the  counsel  giving  it  up  upon 
the  authority  of  Burrows  v.  Jemi- 
no.**  In  Ballantine  v.  Golding,  the 
cause  of  action  appears  to  have 
arisen  wholly  in  Ireland;  and  in 
the  case  of  cessio  bonorum,  referred 
to  by  Lord  Mansfield,  it  roust  be 
presumed  that  the  cause  of  action 
arose  wholly  in  Holland.  In  Bur- 
rows  V.  Jemino  (2  Stra.  733,  5.  C 
totidem  verbis,  2  Eq.Ca.  Abr.  524), 


the  case  was  this: — "  A  bill  of  ex- 
change was  drawn  upon  the  plain- 
tiflTat  Leghorn,  which  he  accepted; 
but  by  the  law  there,  if  a  bill  be 
accepted  and  the  drawer  fail,  and 
the  acceptor  hath  not  sufficient 
efiects  of  the  drawer  in  his  hands 
at  the  time  of  the  acceptance,  the 
acceptance  becomes  void.  And 
this  happening  to  be  the  plaintifTs 
case,  in  order  to  dischai^e  himself 
of  this  acceptance,  he  instituted  a 
suit  at  Leghorn,  and  his  accept- 
ance was  thereupon  vacated  by  a 
sentence  in  that  Court.  After- 
wards the  plaintiff  returned  to 
England,  and  was  sued  here  at 
law  upon  this  bill ;  and  thereupon 
he  exhibited  his  bill  in  this  Court 
for  an  injunction  and  relief. 

King,  Lord  •  Chancellor,  was 
clearly  of  opinion  that  this  cause 
was  to  be  determined  according 
to  the  local  laws  of  the  place 
where  the  bill  was  negotiated; 
and  the  plaintiflTs  acceptance  of 
the  bill  having  been  vacated  and 
declared  void  by  a  competent  ju- 
risdiction,he  thought  that  sentence 
was  conclusive,  and  bound  the 
Court  of  Chancery  here." 

The  case  of  Burrows  v.  Jemino 
is  frequently  cited  for  the  purpose 
of  shewing  that  the  Courts  of  this 
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country  are  conclusively  bound  by 
foreign  judgments.  But  the  deci- 
sion of  Lord  King  may  be  consi- 
dered as  standing  upon  a  very 
diflEerent  ground.  The  law  of  Leg- 
bom  being,  that  an  acceptance 
may  be  defeated  by  matter  ex  post 
facto  brought  before  the  proper 
tribunals,  the  acceptance  in  ques- 
tion must  be  taken  to  have  been 
given  with  reference  to  the  lex 
loci;  incorporating  which,  it  would 
appear  to  have  been  originally  a 
conditional  or  defeasible  accept- 


ance,  having  no  other  force  or 
effect  than  if  Jemino  had  expressly 
written  upon  the  face  of  the  bill, 
"Accepted — payable  by  me,  the 
drawee,  unless  the  drawer  become 
insolvent,  and  such  insolvencj  be 
established  by  the  declaration  of 
a  particular  Court  at  Leghorn." 
In  this  view  of  the  case  it  would 
have  been  manifestly  unjust  to  ex- 
clude the  defendant  from  shewing 
that  the  contingency  by  which  the 
acceptance  was  to  be  defeated  had 
happened. 
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ABANDONMENT. 
See  Distress,  5. — Execution,  1. 

ACCEPTANCE. 
See  Bills  and  Notes,  II. 

ACCOUNT  STATED. 

1.  Effect  of,   as   between  partners. 

page  16G 

And  see  Action,  I. — Court  of 
Requests. 

ACT  OF  PARLIAMENT. 

See  Statute. 

ACTION. 

I.  In  what  case  maintainable. 

And  see  Sea-wall. 

1.  An  action  will  lie  upon  the  decree 
of  a  Colonial  Court  of  Equity  for 
the  balance  of  an  account  between 
partners.    Henley  v.  Super,     159 

%.  In  such  action,  the  Court  will  look 
at  the  substance,  without  regarding 
the  form  of  the  proceedings  upon 
which  the  decree  is  founded,   tbid, 

3.  A  landlord  being  sued  for  repairs 
done  upon  his  estate,  it  is  agreed 
that  the  tenant  shall  advance  the 
amount  out  of  the  rent,  and  that 
the  landlord  shall  pay  two-thirds 


of  the  plaintiff's  costs.  The  costs- 
not  being  paid,  the  action  pro- 
ceeds. This  arrangement  is  not  such 
an  acknowledgment  of  the  defen- 
dant's original  liability  as  will  en- 
title the  plaintiff  to  a  verdict,  even 
supposing  that  it  is  not  inadmissi- 
ble in  evidence  as  being  in  the  na- 
ture of  a  compromise.  Per  Hol- 
royd,  J.  &  Littledale,  J.;  dubitante 
Bayley,  J.    Lofts  v.  Hudson, 

page  481 

II.  Form  of  action. 

4.  Whether  ejectment,  or  quare  tm- 
pedit.  207 

5,  Whether  indebitatus^  or  special  as- 
sumpsit. 422,  (b)  ' 

6.  Whether  trespass,  or  case.      318 

III.  When  commenced, 

7,  From  what  period  action  by  bill 
considered  to  commence.     480,  (i) 

ACTION  ON  THE  CASE.      . 

I.  For  injuries  to  personal  property, 

1.^.,  the  owner  of  a  carriage,  hiris 
four  post  horses  and  two  postilions 
of  jB.,  a  livery  stable  keeper,  for 
the  (lay,  to  take  him  from  London 
to  Epsom  and  back.  In  returning, 
the  postilions  damage  the  car- 
riage of  C,    B,f  as  owner  of  the! 
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horses  and  master  of  the  postilions, 
is  liable  to  C  for  such  damage. 
Snuth  V.  Lawrence,  P^g^  1 

II,  For  injuries  to  real  property. 

And  see  Action,  6. 

2.  As  to  the  removal  of  party  waUs, 
See  Cubitt  v.  rorter.  267 

ADMINISTRATION. 
S'ee Executors  and  Administrators. 

I.  Bond  to  ordinary, 

1.  Form  of  condition.  137,  (a) 

2.  When  broken.  186 

II,  Authority  of  administrator, 
5,  Tq  what  period  it  relates.  439,  n. 

ADMISSION. 

See  Evidence,  1. 

AGENT. 

And  see  Witness,  4. 

I.  Rights  of  principal  against  third 
persons. 

1,  Relation  of  the  adoption  by  the 
principal  of  an  act  done  by  a  per- 
son assuming  the  character  of  an 
agent,  to  the  time  at  which  the  act 
18  done.  568- 

2r  Direction  to  agent  to  pay  over 
proceeds  of  a  sale,  not  revocable, 
if  founded  upon  a  valuable  con- 
sideration.    Metcalfe  v.   Clough. 

178 

II.  Liability  of  principal  to  third 
persons. 

3.  Semble  that  an  agent  to  indorse  is 
also  an  agent  to  receive  notice  of 
dishonour.   Ftrth  v.  Thrush.     359 

AGREEMENT. 
See  Stamp,  I. 

I.  Legality  of 
1.  An  agreement  by  which  A.,  an 


opposing  creditor  of  B.  an  insol- 
vent, undertakes  to  withdraw  his 
opposition  on  the  terms  that  A. 
shall  be  sole  assignee,  and  shall  in 
that  capacity  receive  a  certain  sum 
withiir  a  given  time,  is  void.  3/iir- 
ray  v.  Reeves,  Gent,  one,  8rc.    . 

page  423 

ANNUITY. 
I.  Remedies  for. 

1.  A  mere  annuity,  (not  being  also 
a  rent-charge)  cannot  be  distrain- 
ed for.  204 

2.  Nor  put  in  view  in  an  assize.    lb. 

II.  Liability  of  surety  in  annuity 
bond, 

3.  A.  being  principal  and  B,  surety 
in  an  annuity  bond  to  C,  A,  gives 
B,  a  bond  conditioned  to  pay  tlie 
annuity  to  C,  and  to  indemnify  B. 
from  any  claims  of  C. :  this  is  not  a 
mere  indemnity  bond ;  B.  therefore 
may  put  it  in  suit  as  soon  as  A. 
makes  default  in  payment  of  the 
annuity,  without  proving  tliat  he 
has  been  actually  damnified.  Penny 
V.  Foy.  181 

APPEAL. 
I.  Against  a  poor's  rate. 

1.  The  practice  of  entering  and  re- 
spiting an  appeal  against  a  poor's 
rate,  at  the  next  sessions  after  its 
allowance,  as  a  matter  of  course, 
without  any  notice,  is  not  war- 
ranted by  17  G.  2,  c,  38,  s.  4, 
Rex  V.  Justices  of  Wiltshire.      401 

2.  But  where  that  practice  has  pre- 
vailed, and  an  appellant  has  acted 
upon  it,  and  the  justices  at  the  se- 
cond sessions  refuse  to  hear  the 
appeal,  this  Court  will  issue  a  man- 
damus to  them  to  do  so.  iind. 

II.  Against  an  order  of  justices. 
See  Highways,  1,  2. 

IIL  Court  of  appellate  jurisdiction. 
See  Privy  Council. 


A  RREST  OF  J  UDGMENT. 


ASSIGNMENT.      59S 


APPRAISEMENT. 

I.  Judgment  of. 

See  Foreign  Attachment. 

APPRENTICE. 

1.  Assignment  of  pauper  apprentice. 

page  417 

2.  Consent  of  magistrate  to  the  put- 
ting away  of.  t6. 

ARBITRAMENT. 

I.  Mutuality  in  submission, 

1.  In  an  action  against  the  marshal 
for  the  escape  of  a  prisoner  com- 
mitted under  an  attachment  for  not 
performing  an  award,  an  allegation 
that  the  plaintifF  and  the  prisoner 
referred  their  disputes  to  arbitra- 
tion '*  by  mutual  bonds  of  sub- 
mission/' is  a  material  and  ne- 
cessary allegation,  and  must  be 
strictly  proved ;  proof  of  the  pri- 
soner only  having  executed  a  sub- 
mission bond  is  insufficient.  Bra- 
zier V.  Jones,  88 

II.  JVhether  arbitrator  bound  tojind 

specially. 

SeebSl  (a), 

ARREST. 

1.  What  shall  amount  to  an  arrest. 

5d8,  539 

ARREST  OF  JUDGMENT. 

1.  Motion  in  arrest  of  judgment  on 
the  ground  of  an  error  in  the  im- 
pannelling  of  the  jury.  406 

2.  On  the  ground  of  the  title  of  the 
declaration  preceding  the  cause  of 
action.  431,  {d) 

VOL.  II. 


ASSESSED  TAXES. 

I.  Payment  of,  how  enforced, 

1.  Under  38  G,  3,  c.  5,  ss.  9  &  17, 
and  43  G.  3,  c.  99^  s.  33,  where 
payment  of  assessed  taxes  is  de- 
manded upon  the  premises  in  the 
absence  of  the  owner,  mere  non- 
payment, without  notice  of  the  de- 
mand, is  not  a  neglect  or  refusal 
to  pay,  to  justify  an  immediate 
distress:  a  reasonable  interval 
must  be  allowed  between  the  de- 
mand and  the  seizure.  Gibbs  v. 
Stead.  page  547 

ASSIGNEES. 
See  Bankrupt,  I.— Lease. 


ASSIGNMENT. 

I.  Of  chose  in  action. 

And  see  Executors  and  Adminis- 
trators, 7. 

1.  Where  there  is  an  ascertained  debt 
from  A,  to  B,,  and  an  equal  or 
larger  debt  from  C.  to  A,,  and  all 
agree  that  C,  shall  be  B,*s  debtor 
instead  of  ^.,  and  C  promises  to 
pay  B.,'an  action  will  lie  upon  such 
promise.  Fairlie  v.  Denton  and 
another,  353 

%,  Secusy  if  at  the  time  of  the  pro- 
mise the  debt  from  C.  to  A,  is  un- 
liquidated or  incomplete.         ibid, 

II.  Of  term  of  years. 
See  Lease,  1,  Z, 

III.  Of  right  of  entry. 
See  Entry. 

3.  Not  allowed.  496 

IV.  Of  estate  pur  auter  vie. 

4.  As  to  the  necessity  of  introducing 
words  of  limitation,    see  251  (d), 

253  (rf),  259  (e) 

V.  Of  pauper  apprentices. 

See  Settlement,  I. 
Q  Q 
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BANKRUPT. 


ASSUxMPSIT. 

I.   Consideration, 

1 .  Doubtful  liability  sufficient  to  sup- 
port express  promise. 

page  82|fi.  (6). 

II.  For  work  and  labour. 

2.  To  support  an  action  for  work 
and  labour,  that  on  which  the  work 
is  performed  must  be  the  property 
of  the  defendant.  Atkinson  v. 
Bell.  292 

III.  For  goods  bargained  and  sold. 

S,  To  support  an  action  for  goods 
bargained  and  sold  there  must  be 
either  an  actual  sale  of  goods  ex- 
isting at  the  time  of  the  contract, 
or  a  specific  appropriation  of  goods 
afterwards  assented  to  by  the 
buyer.     Atkinson  v.  Bell,         292 

IV.  For  money  had  and  received. 

4.  A.  and  B.  deposit  with  C.  20/. 
each,  to  abide  the  event  of  a  fight 
between  them.  After  the  battle 
a  dispute  as  to  which  is  the  winner 
IS  referred  to  Z).,  who  decided  in 
favour  of  B.  A,  demands  the 
whole  40/.  from  C,  and  gives  him 
notice  not  to  pay  it  to  B.  C.,  never- 
theless, pays  over  the  40/.  to  B. 

A.  may  recover  his  own  20/.  from 

B.  as  money  received  to  his  use. 
Hastelotv  v.  Jackson.  209 


ATTACHIARI  FECI. 

1.  Return  of,  to  found  a  prayer  of 
garnishment  in  the  Mayor's  Court 
against  the  holder  of  goods  be- 
longing to  the  defendant.     565,  n. 

ATTACHMENT. 

See  Sheriff. 


AUTHORITY. 

1.  Coupled  with  an  interest^  not  re- 
vocable. 178 


AVOWRY. 

I.  In  respect  of  what  duty. 

1 .  Cannot  be  made  for  the  arrears  of 
an  annuity,  (not  being  also  a  rent- 
charge.)  page  204 

AWARD. 
See  Arbitrament. 

BAIL. 

1.  Time  invariably  refused  for  pot^ 
ting  in  and  perfecting  bail  where 
cause  removed  from  inferior  comt. 

567 

BAILIFF. 

I.  Of  a  borough. 
See  Corporation. 

II.  0/ a  liberty. 
See  Officer. 

in.  Of  a  sheriff. 
See  Officer. 

BAILMENT. 

See  Action  on  the  Case,  1. — Inn- 
keeper, 1.— Lien,  1. — Pleading,  ft, 

1.  Negligence  of  bailee  of  goods 
pleaded.  1 85 

2.  Whether  bailor  or  bailee  liable  for 
injury  caused  by  the  thing  bailed. 

BANKRUPT. 

I.  Actions  by  assignees. 

1 .  In  contemplation  of  a  dissolution  of 
a  partnership  between  A,  and  B.,  a 
warrant  of  attorney  is  given  by  C. 
to  A.  to  secure  a  debt  owing  from 
C.  to  A.  and  B.  Before  the  part- 
nership is  actually  dissolved,  C.  com- 
mits an  act  of  bankruptcy.  A  sum 
paid  by  C.  to  A.  after  the  dissolu- 
tion of  partnership  on  account  of 
the  debt  and  a  farther  sum  levied 
under  an  execution  against  C.*s 
goods,  are  money  received  by  both 
A.  and  B.  to  the  use  of  the  assig- 
nees of  C.     Biggs  v.  Fellows,  450. 


BANKRUPT. 


BANKRUPT. 
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II.  Mutual  credit. 

2.  A,  accepted  bills  drawn  by  B,  his 
banker,  who  discounted  the  bills 
and  indorsed  them  for  value  to  C 

B.  became  bankrupt  before  the  bills 
were  due,  having  in  the  hands  of 

C,  money  more  than  sufficient  to 
cover  the  bills,  and  having  in  his 
own  hands  money  of  A,  C.  pre- 
sented the  bills  when  due  to  A,  for 
payment,  which  was  refused,  where- 
upon he  paid  himself  out  of  the 
money  of  B,  in  his  hands,  and  gave 
up  the  bills  to  ^.*s  assignees.  In 
an  action  by  B.*s  assignees  against 
A,  upon  the  bills :  Held,  that  there 
was  a  mutual  credit  between  A,  and 
JB.  before  the  bankruptcy,  and  that 
A.  might  set  off  against  the  claim 
of  B/s  assignees  in  respect  of  the 
bills,  the  sum  due  to  him  from  B, 
at  the  time  of  his  bankruptcy.  Bol- 
land  and  others  v.  Nash,     page  1 89 

III.  Assets,  how  marshalled, 

3.  A,  obtains  a  judgment  by  confes- 
sion, or  by  nU  dicit  against  B,,  and 
issues  Viji.fa,  under  which  B,\  goods 
are  seized :  whilst  the  goods  remain 
unsold  in  the  sheriff's  hands,  B.  com- 
mits an  act  of  bankruptcy  on  which 
a  commission  issues.  The  sheriff, 
after  notice  of  the  commission,  sells 
the  goods  and  pays  over  the  pro- 
ceeds to  A,  The  amount  is  money 
had  and  received  by  the  sheriff  to 
the  use  of  the  assignees.  Notley  v. 
Buck.  68 

4.  Whether  the  sale  by  the  sheriff, 
after  such  notice,  was  wrongful,  and 
would  support  an  action  of  trover, 
quaere.  ibid. 

5.  Where  a  creditor  obtains  judgment 
by  nil  dicit  against  his  debtor,  whose 
goods  are  seized  by  the  sheriff  be- 
fore his  bankruptcy,  but  not  sold 
till  after  it,  the  Court  will  not  com- 
pel the  sheriff  to  pay  over  the  pro- 
ceeds of  the  sale  to  the  assignees, 
although  the  validity  of  the  com- 
mission be  not  impugned.  Wash- 
bourn,  in  re,  374 


6.  No  jurisdiction  in  Chancery  to 
make  a  creditor  of  a  bankrupt  re- 
fund what  he  may  have  received  ex- 
ceeding the  amount  of  the  dividend, 
until  he  come  in  to  prove  under  the 
commission.  page  7  \ 

IV.  Examinations  under  commission, 

7.  A  party  committed  for  not  answer- 
ing satisfactorily  before  commis- 
sioners of  bankrupt,  may  have  a 
habeas  corpus  to  bring  him  before 
the  commissioners  for  further  ex- 
amination, but  cannot  throw  the 
expense  of  bringing  him  up  on  the 
estate  by  a  mandamus.  Bagster,  ex 
parte.  464 

8.  Where  a  witness  summoned  to  give 
evidence  before  commissioners  of 
bankrupt  refuses  to  appear,  they 
may  issue  their  warrant  for  his  ap* 
prehension  without  having  informa- 
tion upon  oath  of  such  refusal.  Gro- 
cock  v.  Cooper.  78 

9.  In  an  action  by  such  witness  against 
the  commissioners  for  false  impri- 
sonment, the  reasonableness  of  the 
summons  and  of  the  tender  of  ex- 
penses, is  a  question  of  fact  for  the 
jury.     Grocock  v.  Cooper.  78 

V.  Disability  of  bankrupt  to  sue, 

1 0.  A  plea  in  bar,  stating  "  that  a  com- 
mission of  bankrupt  issued  against 
plaintiff,  under  which  he  was  duly 
found,  adjudged,  and  declared  a 
bankrupt**  without  alleging  that  he 
was  in  fact  a  bankrupt,  is  bad. 
Gwinness  v.  Carroll.  1 32 

1 1 .  A  plea  of  bankruptcy  in  the 
plaintiff  should  state-  the  trading, 
the  act  of  bankruptcy,  and  the  peti- 
tioning creditor*s  debt.  ibid. 

12.  Whether  in  debt  on  Judgment,  a 
replication  to  a  plea  of  bankruptcy 
in  the  plaintiff,  after  the  accruing  of 
the  cause  of  action  whereon  judg- 
ment was  recovered,  that  plaintiff 
obtained  his  certificate  before  the 
judgment  was  recovered,  should  al- 
lege expressly  that  the  certificate 
was  obtained  after  the  commission 
issued,  quaere.  ibid. 
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BILLS  AND  NOTES. 


BARON  AND  FEME. 

I.  Validity  of  Marriage. 
<Sre  Marriage,  1,  2. 

II.  Liability  of  Wife  to  arrest. 
See  Feme  Covert. 


BERWICK  UPON  TWEED. 

1.  Venae  in  action  arising  there. 

page  383,  n.  (b) 

2.  Locality  of  borough,  ibid, 

3.  Fines  of  land  in,  ilfid, 

4.  Ejectment  for  lands  in,  ibid. 

5.  Within  purview  of  58  Geo.  3.  cap. 
57»  as  to  jurisdiction  of  justices  to 
make  a  rate  in  the  nature  of  a  county 
rate   Rex  v.  Berwick  upon  Tweed, 

878 


BILLS  AND  NOTES. 

I.  Consideration, 

1.  A  bill  accepted  for  differences  on 
time  bargains  in  stock,  is  valid  in 
the  hands  of  an  indorsee.  Green- 
land V.  Dyer.  422 

II.  Acceptance. 

2.  Acceptor  impliedly  engaged  to  in- 
demnify payee  against  the  conse- 
quences of  his  indorsement.        429 

3.  Defeasible  bylaw  of  Leghorn  upon 
insolvency  of  drawer.  5 89,  n., 5 90,  n. 

III.  Notice  of  Dishonour. 

4.  Holder  must  use  reasonable  dili- 
gence to  discover  residence  of  in- 
dorser.  365 

5.  Notice  given  as  soon  as  residence  of 
indorser  is  discovered  is  due  notice 
of  dishonour.  ibid* 

6.  Extreme  promptitude  not  so  im- 
portant in  giving  notice  of  dis- 
honour after  unavoidable  delay  as 
upon  the  first  intelligence.         36  i 

7.  Special  facts  rendering  valid  a  de- 
ferred notice  of  dishonour  will  sup- 
port the  common  averment  of  no- 
tice, ibid. 


8.  An  indorsee  not  knowing  the  in- 
dorser's  address,  employs  his  attor- 
ney to  discover  it  and  give  notice' 
of  dishonour  -,  the  attorney  disco- 
vers the  address  one  day,  consults 
his  client  the  second,  and  gives  no- 
tice the  third.  Held,  a  valid  no- 
tice.    Firth  V.  Thrush,  .   page  359 

9.  Banker  holding  bill  for  customer 
not  bound  to  give  notice  on  very 
day  bill  is  dishonoured.  364 

10.  Semble,  that  an  agent  to  indorse 
is  also  agent  to  receive  notice  of 
dishonour.  ibid. 

IV.  Evidence  in  action. 

1 1 .  A  payment  of  interest  by  j4.  on  the 
joint  and  several  note  of  A.  and  B,, 
is  evidence  of  a  promise  by  B.,  and 

■  takes  the  note  out  of  the  statute  of 
limitations  though  B.  was  a  mere 
surety,  and  the  payment  was  made 
without  his  knowledge.  Burleigh 
V.  Stott.  93 

1 2.  In  an  action  by  bill,  on  a  bill  of 
exchange  falling  due  after  the  first 
day  of  the  term  of  which  the  de- 
claration is  entitled  generally,  the 
plaintiff's  attorney  may  give  verbal 
evidence  that  the  action  was  not 
brought  until  after  the  bill  of  ex- 
change became  due,  without  pro- 
ducing the  writ.     Lester  v.  Jenkins, 

429 

13.  In  answer  to  an  action  upon  a  bill 
drawn  by  the  defendant,  and  by  him 
indorsed  to  the  plaintiff,  the  acceptor 
cannot  be  called  to  prove  that  it 
was  indorsed  upon  a  consideration 
which  failed'  through  the  default  of 
the  plaintiff.    Edmonds  v.  Lave.  427 

V.  Right  of  action  upon,  where  merged 
in  the  relation  of  partner. 

\4.  B.  member  of  and  agent  for  a  joint 
stock  company,  sells  their  goods  on 
a  del  credere  commission  to  A.  A. 
accepts  bills  payable  to  the  order  of 
B,  which  B,  indorses  to  the  actuary 
of  the  company,  who  indorses  them 
to  C,  another  member.  A.  failing 
before  the  bills  are  due,  pays  B.  \0s. 
in  the  pound  on  account  of  the  bills : 


BUILDING  ACT. 


CESSib  BONORUM.    597 


jB.  is  not  liable  to  C.  on  the  bills  or 
for  money  received  to  his  use. 
Teague  v.  Hubbard,  page  369 

VI.  Interest,  where  recoverable. 

15.  A  bill  or  note  payable  on  a  day 
certain,  carries  interest  from  that 
day  unless  the  nonpayment  has  been 
occasioned  by  the  negligence  of  the 
holder.  Laing,  gent.  one^SfC.  v.  Stone. 

561 


BILL  OF  MIDDLESEX. 

I.  Good  continuance  of  a  suit  com- 
menced by  latitat,  531 

BOND. 

1.  Distinction  between  counterbond 
and  bond  of  indemnity.  181 

2.  A.  being  principal,  and  B.  surety 
in  an  annuity  bond  to  C,  A.  gives 
B.  a  bond  conditioned  to  pay  the 
annuity  to  C  and  to  indemnify  B. 
from  any  claims  of  C;  this  was 
not  a  mere  indemnity  bond;  B. 
therefore  may  put  it  in  suit  as  soon 
as  A.  makes  default  in  payment  of 
the  annuity,  without  proving  that 
he  has  been  actually  damnified. 
Penny  v.  Foy.  1 8 1 

BOROUGH. 

See  Corporation. 


BOROUGH  ENGLISH. 

1 .  Descent  of  estate  pur  auter  vie  in, 

25 1 ,  (rf) 

BRIDGES. 

See  104. 


BURGESS. 

See  Corporation. 

BUILDING  ACT. 

See  268. 


BURGLARY. 

I.  Requisites  to  constitute. 

1 .  What  shall  be  considered  a  dwell- 
ing house.  page  434 

CERTIFICATE. 

I.  0/  Speaker  of  House  of  Commons, 

See  Election  Petition,  2,  3,  4,  5, 
6,  8,  9,  10. 

CERTIORARI. 
I.  IVhen  granted. 

1 .  Where  an  appeal  against  an  order 
of  removal  is  adjourned  on  the 
ground  of  the  justices  being  equally 
divided,  this  Court  will  not  grant  a 
certiorari,  for  the  purpose  of  quash- 
ing the  order  of  removal  and'  the 
order  of  adjournment,  upon  affida- 
vits shewing  that  the  apparent  equa- 
lity of  numbers  was  occasioned  by 
the  vote  of  a  magistrate  who  was  a 
rated  inhabitant  of  the  respondent 
parish,  and  had  joined  in  making 
the  order  of  removal.     Rex  v.  Uske. 

172 

II.  Efects  of. 

2.  Where  the  prosecutor  of  an  indict- 
ment for  a  misdemeanour  found  at 
sessions,  removes  it  into  K.  B.  by 
certiorari,  he  is  not  entitled  to  costs, 
under  7  G.  4,  c.  23.  Rex  v.  Row- 
lands. 405 

CESSIO  BONORUM. 

I.  In  Scotland. 

] .  The  discharge  of  an  insolvent  by 
cessio  bonorum  in  Scotland,  is  no  bar 
to  an  action  brought  by  an  English 
creditor  in  England  for  a  debt  con- 
tracted in  the  latter  country,  though 
the  plaintiff  opposed  the  defendant's 
discharge  in  Scotland,  unless  he 
sought  relief  under  the  Scotch  laW, 
by  claiming  a  distributive  share  of 
the  insolvent's  property.  Phillips  v. 
Allan.  576 
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COMMON. 


CONTRACT. 


II.  In  Holland. 
See  589  (n). 

III.  In  France. 

2.  Future  effects  liable,  page 588  (d) 

IV.  By  the  Roman  law. 

3.  Not  available  against  a  liability 
arising  out  of  fraud.  588  (d) 

4.  After-acquired  property  not  dis- 
charged, ibid. 

5.  Imposing  a  peculiar  dress.  577  {a) 

6.  But  not  rendering  infamous. 

582  (a) 

CHARTER. 

See  Corporation. 

CHARTER-PARTY. 

I.  IVhat  instrument  shall  amount  to. 
See  Ship,  2. 

CHIMNEY-SWEEPER. 

See  Settlement,  6. 

COLONIAL  COURTS. 

I.  Course  of  proceeding  in. 

I .  The  suitor  must  make  out  the  sub- 
stance of  his  claim,  but  is  not  tied 
down  to  matters  of  form.  166 

COLONIAL  JUDGMENT. 

I.  How  enforced. 

And  see  Estoppel,  III. 

1.  An  action  will  lie  upon  the  decree 
of  a  Colonial  Court  of  Equity,  for 
the  balance  of  an  account  between 
partners.     Henley  wSoper.         153 

2.  In  such  action  the  Court  will  look 
at  the  substance,  without  regarding 
the  form  of  the  proceedings  upon 
which  the  decree  is  founded,     ibid. 


COMMON. 

1 .  Distress  for  tent  of. 


204,5 


COMPOSITION  MONEY. 
See  HiGHWAYg. 

CONCESSIT  SOLVERE. 

1.  Proceedings  upon,  in  the  Lord 
Mayor's  Court,  where  defendant  has 
goods  in  specie  within  the  jurisdic- 
tion, page  565,  n. 

CONSTRUCTION. 
I.  Of  statutes, 

1 .  The  meaning  of  particular  words  in 
a  statute  is  to  be  collected  from  the 
occasion  on  which  they  are  used, 
and  the  object  sought  to  be  attained. 

103,  104 

2.  Equivocal  words  to  be  construed 
most  strongly  in  favour  of  the  pub- 
lic, upon  whom  burthen  imposed. 

Ill,  112 

IL  OJ  deeds. 
See  Bond. — Deed. — Estate,  1. 

CONTINGENT  REMAINDER. 

I.  When  created. 
See  Estate,  1. 

II.  JVhen  vested. 
See  Estate,  1 . 

III.  How  transferred. 
See  503,  505. 

IV.   When  destroyed. 
See  503. 

CONTINUANCE. 

I.  Of  process. 

1.  Latitat  continued  on  the  roll  to 
avoid  statute  of  limitations.        529 

CONTRACT. 

And  see  Agreement. — Assumpsit. 

I.  By  implication. 

1.  Implied  contract  not  to  be  raised 
where  there  is  an  express  contract. 

440 


CORPORATION. 


COUNTERBOND.      599 


COPYHOLD. 

I.  Estates  pur  outer  vie, 

1 .  Not  subject  of  general  occupancy. 

page  266,  n. 

II.  Inspection  of  Court  Rolls. 

See  128  (a). 

CORONER. 

1 .  Semble,  that  there  may  be  a  valid 
custom  for  a  coroner  to  appoint  a 
deputy.     Carruthers,  ex  parte,  397 

And  see  Inquest. 

CORPORATION. 

I.  Mitigation  of  rule  requiring  presence 
of  majority  of  each  definite  body. 

1.  A  charter  directed  that  a  borough 
should  consist  of  a  mayor,  four  ju- 
rats and  two  bailiffs,  and  that  when 
any  jurat  or  bailiff  should  die,  &c., 
the  remaining  jurats  and  bailiffs,  or 
the  greater  part  of  them,  of  whom 
the  mayor  should  be  one,  should 
elect  another  or  others  of  the  bur- 
gesses or  inhabitants  to  be  a  jurat, 
&c.  One  vacancy  occurred  in  the 
office  of  jurat,  and  an  inhabitant 
was  elected  a  jurat  by  a  meeting,  at 
which  the  mayor,  two  jurats,  and 
two  bailiffs  were  present :  Held, 
a  good  election ;  the  rule  requiring 
the  presence  of  a  majority  of  each 
definite  part  of  the  elective  body  not 
applying,  where  in  case  of  one  va- 
cancy, viz.  in  the  office  of  bailiff,  it 
would  be  impossible  for  a  majority 
of  the  bailiffs  to  be  present.  Rex  v. 
Greet.  39 1 

II.  Notice  of  meeting. 

2.  Where  powers  are  vested  in  a  select 
body  appointed  to  be  aiding  and  as- 
sisting the  mayor,  a  notice  by  the 
mayor  to  the  members  of  that  body 
to  attend  a  corporate  meeting,  need 
not  specify  the  purpose  for  which 
the  meeting  is  convened,  and  an 
election  at  such  meeting  is  valid. 
Rex  v.  Pulsford,  384 


III.  Protection  of  corporator  de  facto. 

3.  The  Court  will  not  grant  a  quo 
warranto  information  against  a  party 
who  has  exercised  a  corporate  of- 
fice for  six  years.     Rex  v.  Brooks. 

page  384 

IV.  Production  of  corporation  books. 
See4\7. 

COSTS. 

And  see  Election  Petition. 
I.  In  civil  cases. 

1.  Where  a  mandamus  issues  under 
13  Geo.  3,  c.  63,  s.  44,  to  examine 
witnesses  in  India,  the  plaintiff 
having  recovered  a  verdict,  is  enti- 
tled to  his  costs  of  cross-examining 
such  witnesses.  IVhytt  v.  Macm^ 
tosh.  133 

2.  Where  a  mistaken  verdict  was  given 
in  consequence  of  the  omission  of 
the  judge  to  draw  the  attention  of 
the  jury  to  a  material  feature  in  the 
case,  the  Court  imposed  the  terms 
of  the  payment  of  costs  on  the  grant- 
ing ot  a  new  trial,  the  judge  not 
having  been  requested  to  enter  into 
a  fuller  explanation.  But  the  costs 
of  a  former  trial,  where  the  verdict 
was  set  aside  for  misdirection,  and 
of  an  intermediate  postponement  by 
making  the  cause  a  remanet,  were 
directed  to  abide  the  event.  Gib' 
bons  V.  Phillips.  238 

3.  Payment  of  costs,  where  made  a 
condition  of  granting  new  trial.  438 

II.  In  criminal  cases, 

4.  The  prosecutor  of  an  indictment  for 
a  misdemeanor  found  at  Sessions, 
removing  it  into  K.  B.  by  certiorari, 
is  not  entitled  to  costs  under  7  Geo.  4, 
c.  64^  8.  23.  Rex  v.  Rowlands.  405 

COUNSEL. 

See  Practice,  1 6. 

COUNTERBOND. 
See  Bono. 
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DAMAGES. 


DEPUTY. 


COUNTY  RATE. 

f.  The  borough  of  Berwick-upon- 
Tweed  is  within  the  purview  of  53 
Geo.  3,  ch.  51,  s.  24;  and  the  jus- 
tices may  make  a  rate  in  the  nature 
of  a  county  rate  upon  the  borough. 
Bjcx  v.  Justices  of  Berwick-upon- 
Tweed.  page  378 


COURT  OF  REQUESTS. 

I.  Jurisdiction. 

1.  Where  an  exclusive  jurisdiction  is 
given  to  a  Court  of  Requests  over 
debts  not  exceeding  5/.  with  an  ex- 
ception of  actions  for  the  balance  of 
an  account  originally  exceeding  that 
sum,  a  party  who  sells  several  arti- 
cles which  the  vendee  treats  as  form- 
ing parts  of  one  account,  may  sue  in 
the  superior  Courts,  though  all  the 
items  of  the  account  have  been  sa- 
ti86ed,  except  the  last,  which  does 
not  amount  to  51.  Cardenv.  Burford. 

178 

COVENANT. 
See  Lease. 


CUSTOMARY  FREEHOLD. 

See  169. 

CUSTOMS. 

I.  Authority  to  seize  goods, 
5ee35.37.  39.  40.  42. 


DAMAGES. 
L  How  measured. 

1.  In  replevin.  419  {a) 

IL  Damnification. 

2.  Must  be  shewn  by  party  suing  on 
mere  indemnity  bond.  183 

3.  Not  necessary  to  be  proved,  by 
surety  in  annuity  deed,  in  an  action, 
or  upon  a  set-ofi*  upon  a  counter- 
bond  conditioned  to  indemnify  and 
also  to  pay  the  annuity.  181 


DE  INJURIA. 

1 .  Replication  of,  in  trespass,  page  1 85 

2.  In  case,  for  libcL  74 

DEBTOR  AND  CREDITOR. 

I.  Transfer  of  ddft. 

1 .  Where  there  is  an  ascertained  debt 
from  A.  to  B.,  and  an  equal  or 
larger  debt  from  C.  to  A.^  and  all 
agree  that  C.  shall  be  C.*s  debtor  in- 
stead of  A.,  and  C.  promises  to  pay 
B.,  an  action  will  lie  upon  such 
promise.  Fairlie  v.  Denton  and 
another.  353 

2.  Seals,  if  at  the  time  of  the  promise 
the  debt  from  C.  to  A.  is  unliqui- 
dated or  incomplete.  ilfid* 

II.  Time  of  payment, 

3.  Debitura  in  prssenti,  solvendum  in 


futuro. 


192 


DECLARATION. 
iSVtf  Pleading,  I.— Practice,  II. 

DEED. 

And  see  Feme  Covert,  2.—  Frauds, 
Statute  of,  3. 

I.  Construction  of 

1 .  Where  the  habendum  of  a  convey- 
ance shall  control  the  premises. 

266,  D. 

DEFAMATION. 

I.  Privileged  communication, 

A.  obtains  a  warrant  to  search  the 
house  of  B.  for  goods  suspected  to 
be  stolen,  and  in  accompanying  the 
officer  to  execute  the  warrant  tells 
him  that  B.  has  robbed  him.  This 
is  not  a  privileged  communication. 
Dancaster  v.  Hcwson  176 

DEMISE. 

See  Ejectment,  3. — Estate,  36,  37, 

40,  42. 

DEPUTY. 
Sec  Coroner,  1. — Office,  II, 


DISTRESS. 

DEVISE. 

jind  see  Estate,  4.  23. — Executory 

Devise. 

I.  To  what  period  the  contingencies  of 
survivorship  are  referable, 

1 .  Devise  "  to  A.  for  life,  and  from 
and  after  ber  decease,  to  the  surviv- 
ing children  of  B,  and  C.*'  The 
only  child  of  B.  died  during  the  life 
of  A,  Held,  that  the  period  of  sur- 
vivorship referred  to  the  death  of  the 
testator,  and  that  the  heir-at-law  of 
the  deceased  child  of  B.  was  enti- 
tled to  share  with  the  children  of 
C.  who  survived  A.  Doe  d.  Long 
V.  Prigg,  page  33S 


DISTRESS. 

I.  For  what  rent. 

1.  For  rent  of  common.         204,  205 

II.  Where  taken. 

2.  Demise  of  a  wharf,  &c.  with  liberty 
to  land  and  load  goods,  together 
with  all  ways,  paths,  passages,  ease- 
ments, profits,  commodities,  and  ap- 
purtenances to  the  said  wharf,  &cc. 
belonging  or  appertaining.  The 
landlord  cannot  distrain  barges  ly- 
ing opposite  the  wharf  between 
high  and  low-water  mark,  and  at- 
tached by  ropes  to  the  wharf,  though 
it  be  found  by  verdict  that  the  ex- 
clusive use  of  the  land  between  high 
and  low- water  mark  was  demised  as 
appurtenant  to  the  wharf,  as  well 
when  covered  with  water  as  dry. 
Buszard  v.  Capel.  1 97 

3.  Good^  hoisted  up  to  a  warehouse 
not  distrainable  for  the  rent  of  the 
warehouse  until  within  the  site  of 
the  warehouse.  205 

III.  How  conducted. 

4.  What  shall  amount  to  a  seizure 
under,  538 

5.  What  shall  amount  to  an  abandon- 
ment of,  ibid, 

6.  Landlords  agent  walked  round  a 
demised  wharf,  left  a  written  notice 
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th^t  he  had  distrained  goods  lying 
there  for  rent,  and  that  they  would 
be  appraised  and   sold,  if  not  re- 

{devied,  &c. ;  he  then  went  away, 
eaving  no  one  in  possession.  Held, 
an  actual  seizure  ^  and  no  aban- 
donment as  between  landlord  and 
tenant  in  an  action  for  an  excessive 
distress.  Swann  v.  The  Earl  offal- 
mouth,  page  534 

7.  Setnble,  that  an  infant  cannot  be  a 
bailiff  to  distrain.  Cuckson  v.  IFiu" 
ter.  313 

8.  Service  of  a  notice  of  replevying  by 
an  infant  is  illegal  and  void.       tbia. 

9.  llie  sale  of  goods  under  a  distress, 
after  service  of  an  irregular  notice 
of  replevying  without  removing  the 
goods  off  the  premises,  is  not  a  con- 
version, ibid. 

IV.  Fraudulent  removal. 

1 0.  What  shall  be  a  fraudulent  removal 
of  goods,  with  intent  to  prevent  a 
distress.  570 

1 1 .  Removal  of  goods  for  the  purpose 
of  avoiding  distress,  must  be  clan- 
destine to  make  it  fraudulent.     205 

12.  To  support  an  action  on  1 1  Geo.  2, 
c.  19,  S.3,  for  assisting  a  tenant  in 
fraudulently  removing  his  goods, 
with  intent  to  prevent  a  distress, 
the  defendant  must  be  privy  to  the 
fraudulent  intent,  and  must  actually 
assist  in  the  removal.  Brooke  v. 
Noakes.  570 

V.  For  taxes. 

See  Assessed  Taxes. 


EJECTxMENT. 

I.  Title  of  lessor. 

And  see  Entry,  2. — Estate,  1. 

1.  Induction  upon  a  simoniacal  pre- 
sentation is  void  against  the  presen- 
tee of  the  Crown,  who  upon  being 
inducted  may  maintain  ejectment 
against  the  simoniac.  Doe  d.  If^at- 
son  V.  Fletcher.       .  206 

2.  Whether  driven  to  action  of  quare 
impcdit.  207 
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ENTRY. 


3.  Where  joint  lessors  are  partners  in 
trade,  a  notice  to  quit  in  the  names 
of  all,  signed  hy  one  only,  is  valid. 
Doe  d.  Elliot  v.  Ilulme,      page  433 

4.  If  a  pauper  who  has  occupied  a 
parish  house  hy  sufferance  leave  it 
for  a  time,  the  parish  officers  may 
enter  and  take  possession  without 
giving  notice  to  quit^  and  without 
pursuing  the  provisions  of  59  G.  3, 
c.  1 2,  8. 24.    Wildbore  v.  Rainforth. 

185 

II.  Premises,  how  described. 

5.  Ejectment  lies  for  a  messuage  and 
tenement.    Dyeball  \,  Doe.         184 

III.  Form  of  demise, 

6.  Joint  demise^  hy  tenants  in  com- 
mon. 435 

7.  Separate  demises^  by  joint  tenants. 

ibid. 


ELECTION  PETITION. 

I.  Regulations  common  to  sitting  mem- 
bers and  petitioners. 

1.  Costs  and  expenses  upon  election 
petitions  how  taxed.  44 1 

2.  Speaker*s  certificate  to  have  effect 
of  a  warrant  of  attorney  to  confess 
judgment.  443 

3.  Speaker's  signature  to  the  taxation 
of  costs  to  be  verified  by  affidavit, 
on  a  motion  to  enter  up  judgment 
on  his  certificate  of  costs  of  wit- 
nesses  before  election   committee. 

444,  n. 

4.  Speaker's  certificate  should  state  hy 
whom  the  witness  was  summoned. 

ibid. 

5.  So  it  should  state  to  whom  the 
costs  are  to  be  paid.  ibid. 

6.  Speaker's  alleged  practice  to  grant 
certificate  without  inquiring  whe- 
ther the  witness  was  summoned  or 
not,  censured.  447 

II.  Regulations  affecting  petitioners 

only. 

7»  Recognizances  to  be  entered  into 
by  petitioners  against  an  undue  re- 


turn, for  the  payment  of  all  costs 
expenses,  and  fees.  page  441 

8.  Speaker  to  certify  recognizance  and 
default  into  Exchequer.  442 

9.  Recognizance  and  Speaker's  certi- 
ficate of  default,  by  and  to  whom 
to  he  delivered. 

10.  On  refusal  of  payment  of  costs, 
&c.  certified  hy  Speaker,  remedy  for 
nomine  poente  on  recognizances  to  be 
entered  into  by  petitioners  for  pay- 
ment of  all  costs,  expenses,  and 
fees.  441 

ELEGIT. 

I.  Priority  between  judgment  creditor 
and  other  incumbrancers., 

1 .  Estate  by  elegit  defeasible  by  entry 
of  party  entitled  to  a  term  created 
before  the  judgment.  540 

2.  ^.  in  1819  demises  lands  to  B.  for 
100  years,  and  subject  thereto  he, 
in  1820,  demises  for  200  years  to 
C,  who  enters.  In  1 822  D.  reco- 
vers judgment  against  A.  D.  is- 
sues and  executes  an  elegit  under 
which  the  lands  are  delivered  in 
execution.  C.  is  entitled  to  the 
lands  in  possession  as  against  D.,  it 
not  appearing  that  6.  had  entered 
under  the  demise  to  him.  ChtUfield 
v.  Parker.  540 


EMANCIPATION. 
See  Pauper,  V. 

ENTRY. 

And  see  Elegit,  1,2. 

I.  Right  of  entry. 

1.  Not  assignable.  495 

2.  But  it  may  be  nominally  demised 
in  ejectment.  ibid. 

d.  Not  tolled  by  entry  of  heir  of  dis- 
seisor of  estate  pur  auter  vie.     25  7» 

258 

II.  Actual  entry,  where  necessary. 

See  Estate^  I. 


ESTATE. 


ESTATE. 
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EQUITY. 

See  Bankrupt,  6. — Colonial  Judg- 
ment, 1,  2. 

ERROR. 

I.  Error  in  fact. 

1.  Error  in  fact  primarily  cognizable 
only  in  the  Court  in  which  the  er- 
roneous judgment  is  pronounced. 

page  285,  n.  (c) 

II.  Error  in  Utw. 

2.  From  the  Court  of  Exchequer  to 
the  Lord  Chancellor  and  Lord  Trea- 
surer in  the  Exchequer  Chamber. 

285 


ESCAPE. 

I .  Proof  of  original  cause  of  action 
against  prisoner, 

1.  In  an  action  against  the  marshal 
for  the  escape  of  a  prisoner  com- 
mitted under  an  attacnment  for  not 
performing  an  award,  an  allegation 
that  plaintiff  and  the  prisoner  re- 
ferred their  disputes  for  arbitra- 
tion ''by  mutual  bonds  of  sub- 
mission,''^ is  a  material  and  ne- 
cessary allegation  and  must  be 
strictly  proved ;  proof  of  the  pri- 
soner only  having  executed  a  sub- 
mission bond,  is  insufficient.  Bra- 
zier V.  Jones.  88 


ESTATE. 

I.  Construction  of  instruments  creat' 
ing  estate. 

1.  By  a  marriage  settlement  White- 
acre  is  limited  to  ^.  for  life,  re- 
mainder to  trustees  during  the  life 
of  A.  to  preserve  contingent  re- 
mainders; remainder  to  B.  for  life, 
remainder  to  the  trustees  during 
the  life  of  B.  to  preserve,  &c. ;  re- 
mainder to  the  sons  of  B,  by  D, 
successively  in  tail  male ;  remain- 
der to  the  right  heirs  male  o£B, 


By  the  same  deed  Blackacre  is 
limited  to  B.  for  life,  remainder  to 
trustees  during  the  life  of  B.  to 
preserve,  &c. ;  remainder  to  D. 
for  life,  for  raising  out  of  the  rents, 
&c,  an  annuity,  and  subject  thereto 
to  the  sons  of  B.  by  Z).  successively 
in  tail  male ;  remainder  to  the  trus- 
tees to  the  use  of  the  issue  female  of 
B.  by  Z).,  for  raising  portions  and 
maintenance  until  twenty-one;  and 
afler  raising  such  sums,  or  in  de- 
fault of  issue  female,  to  the  use  of 
the  right  heirs  male  of  B.  Held, 
first,  that  the  words  *'  heirs  male" 
were  words  of  limitation,  and  gave 
B,  the  ultimate  remainder  in  fee ; 
and  that  even  if  they  were  words 
of  purchase,  they  created  a  re- 
mainder contingent  during  ^.'s 
life,  which  upon  his  death  vested 
in  his  heir,  by  whom  it  was  de- 
visable. 

Secondly,  that  the  trustees  took 
at  most  a  limited  fee,  determinable 
on  the  portions  being  raised ;  and 
that  afler  twenty  years  adverse 
possession  as  against  them,  their 
right  must  be  presumed  to  have 
been  satisfied  or  released. 

B.  died  leaving  two  sons,  who 
died  without  issue,  and  the  survi- 
vor of  whom  devised  to  his  wife 
for  life,  remainder  to  the  children 
of  E.  living  at  the  time  of  his 
wife's  death.  At  her  death  nine 
children  of  E.  were  living,  two  of 
whom  in  her  lifetime  had  levied 
fmes  sur  conusance  de  droit  come 
ceo  of  their  shares  to  G.  Afler 
her  death  H.,  a  stranger,  entered, 
and  six  weeks  afterwards,  while  H, 
was  in  possession,  all  the  children 
of  E.  conveyed  by  lease  and  re- 
lease and  fine  to  G. 

Held,  first,  that  the  interests  of 
the  two  who  had  levied  fines,  al- 
though contingent  only,  were  not 
thereby  extinguished,  but  passed 
to  G.  the  conusee. 

Secondly,  that  the  convevanceby 
the  children  to  G.  was  valid,  with- 
out a  previous  entry  by  them. 
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And  therefore,  thirdly,  that  G. 
might  recover  in  ejectment  against 
H.  for  all  the  lands.  Doe  v.  Mar- 
tyn»  page  ^85 

2.  A  limitation  of  an  estate  to  the 
heirs  of  a  party  who  takes  an  estate 
pur  auter  vie  or  durante  viduitatey 
by  the  same  deed,  lets  in  the  rule 
in  Shelley's  case,  so  as  to  vest  the 
estate  of  inheritance  in  the  grantee 
pur  auter  vie,  although  the  two 
estates  cannot  coalesce.       490  (c) 

5.  The  uniting  of  the  life  estate  with 
the  estate  of  inheritance  not  the 
effect  of  the  rule  in  Shelley's  case, 
but  wholly  collateral  to  it.        ibid. 

4.  A.  seised  to  him  and  his  heirs  for 
the  life  of  B.,  devises  to  C.  without 
using  words  of  inheritance : — Held, 
that  on  the  death  of  C,  living  2?., 
the  heir  of  A,  takes  as  special  oc- 
cupant.    Doe  d.  Jeff  v.  Robinsort, 

249 

But  see  the  opinions  of  Lord  Kenyon, 

Mr.  Fearne,  and  Sir  W.  D.  Evans, 

contrd.  263  (6) 

II.  Estate  of  inheritance, 

5.  Fee  simple  determinable.    497(a) 

III.  Estate  pur  auter  vie, 

6.  Lease  to  A,  and  his  heirs  during 
three  lives,  assigned  to  the  use  of 
A,  for  life,  and  to  his  sons  in  tail 
male,  may  vest  in  the  remainder- 
men as  special  occupants.  '25 1  (d) 

7.  Where  tlie  estate  vests  in  the  ex- 
ecutor or  administrator,  such  ex- 
ecutor, &c.  is  seised  of  the  freehold 
and  must  be  named  tenant  to  the 
prcecipe  in  any  recovery  or  real 
action.  251  (c) 

8.  Where  lands  are  held  in  borough 
English,  the  estate  pur  auter  vie 
descends  to  the  heir  in  borough 
English.  251  (d) 

9.  Comprehended  in  a  devise  of  "  all 
my  freehold  lands."  251  (e) 

10.  Kent  granted  pur  auter  vie  deter- 
mined by  death  of  grantee,  if  no 
assignment.  253  (d) 

1 1 .  Lease  to  7.  S.,  habendum  to  7.  5., 
his  executors,  &c.,  for  three  lives, 


descends    to    the    heir    of  /•    S. 
page253CfJ.^54(c) 

12.  Estate  not  enlarged  by  naming 
the  heirs  of  the  grantee.    255,  256 

13.  No  parol  demurrer  for  nonage 
of  heir.  257 

1 4.  Descent  does  not  take  away  en- 
try. 257,  258 

15.  Improperly  called  descendible 
freehold.  ibid. 

16.  Entails  of,  how  barred.     25B  (c) 

1 7.  May  be  limited  to  A.  in  tail,  re- 
mainder to  B.  258  (d) 

18.  A.,  tenant  at  will  to  B.,  lessee 
for  years  under  C,  tenant  pw 
auter  vie,  would,  before  statute  of 
frauds,  become  general  occupant, 
nolens  volens^  upon  the  death  of  C. 

258  {e) 

19.  W^ords  of  limitation  omitted  in 
pleading  an  assignment  by  deed  of 
an  estate  pur  aider  vie,         259  (e) 

20.  Whether  one  of  several  co-heirs 
may  by  entry  take  the  whole  estate 
as  special  occupant,  qucere*  259  (e) 

21.  Not  fissets  m  the  hands  of  the 
heir.  264,  ii. 

22.  Apparent  inconsistency  of  the 
existence  of  general  occupancy  at 
common  law,  with  the  position  that 
the  devise  of  an  estate  jmr  auter 
vie  requires  words  of  limitation  to 
pass  the  whole  estate. 

264,  n.,  265,  n. 

23.  Devisable  to  a  party  and  his 
executors.  265,  n. 

24.  No  general  occupancy  of  things 
lying  in  grant. 

25.  Whether  a  rent  granted  to  A.  for 
the  life  of  B.  is  extinct  upon  the 
death  of  A.,  or  is  preserved  in  the 
executors  by  the  statute  of  frauds, 
quaere,  2G7,  n. 

26.  Whether  there  could  be  a  general 
occupancy  of  a  copyhold,  qu.  266,n, 

27.  Provisions  of  i2th  section  of 
statute  of  frauds,  where  no  special 
occupant.  262 

28.  Further  provisions  of  14  G.  2, 
c.  20,  s.  9.  265 

IV.  Estate  for  years. 

And  see  Executory  Deyisjb. — 
Lease,  1. 
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29.  No  tenancy  implied  under  a  party 
who  has  not  the  legal  estate. 
Morgell  V.  Paul,  page  303 

30.  Tenancy  from  year  to  year  de- 
feasible upon  determination  of  les- 
sor's estate,  419 

31.  Or  by  entry  of  prior  lessee.  540 

32.  Tenant  from  month  to  month 
may  sublet  from  year  to  year.  420 

33.  B.  holding  land  of  y^.  for  a  term 
of  years,  underlets  part  to  C.  from 
year  to  year.  At  the  expiration  of 
the  term  B.  agrees  to  hold  on  from 
month  to  month : — In  the  absence 
of  any  new  agreement  between  B. 
and  C.  the  tenancy  from  year  to 
year  continues.  Peirse  v.  Sharr 
and  another,  418 

34.  /^.  in  1819  demises  lands  to  fi. 
for  one  hundred  years,  and  subject 
thereto  he,  in  1 820,  demises  for 
two  hundred  years  to  C,  who  en- 
ters. In  1822  D.  recovers  judg- 
ment against  A.  D.  issues  and 
executes  an  elegit^  under  which 
the  lands  are  delivered  in  execu- 
tion. C.  is  entitled  to  the  posses- 
sion as  against  Z).,  it  not  appear- 
ing that  B.  had  entered  under  the 
demise  to  him.  Chatjield  v.  Parker, 

540 

35.  Tenancy  from  year  to  year,  how 
determinable  where  several  co-les- 

■  sors.  434  (a) 

36.  Effect  of  demise  by  joint  tenants. 

434(a),4iJ5  (a) 

37.  Effect  of  demise  by  tenants  in 
common.  435  (a) 

IV.  Customary  freehold, 
5^^169,  170 

V.  Estate  at  will, 

38.  Tenancy  how  determinable  where 
several  co-lessors.  434  (a) 

VI.  Estate  by  sufferance, 
SeelSl. 

VII.   Joint  tenancy, 

39.  Ejectment  maintainable  on  the 
several  demises  of  joint  tenants. 

VIII.  Tenancy  in  common, 

40.  Trespass  does  not  lie  by  one  part 


owner  or  tenant  in  common  of  a 
party-wall  against  the  other.  Ca- 
bitt  V.  Porter,  page  267 

41.  When  in  such  an  action  the  judge 
left  it  to  the  jury,  whether  the  wall 
was  the  common  property  of  plain- 
tiff and  defendant,  and  they  found 
that  it  was  a  party- wall,  and  the 
judge  thereupon  directed  them  to 
find  for  the  defendant:  —  Held, 
that  such  direction  was  right,  ibid, 

42.  Ejectment  maintainable  upon 
joint  demise  of  tenants  in  common. 

535 
ESTOPPEL. 

I.  By  deed, 
1 .  None  where  interest  passes.  420  (a) 

II.  By  Fine, 
See  494. 

III.  By  judgment  in  Colonial  Court, 
See5S\,{a). 

ESTREAT. 

See  Election  Petition. 

EVIDENCE. 

I.  Production  of  evidence.  And  see 
Costs.  —  Mandamus.  —  Prac- 
tice, III. 

1.  An  agreement  to  purchase  peace 
not  admissible  to   show   liability. 

463 

2.  QmerCi  as  to  the  effect  where  de- 
fendant agrees  to  pay  the  whole 
debt  demanded,  stipulating  merely 
for  an  abatement  of  part  of  the 
costs.  ibid, 

3.  Trustees  not  compellable  to  pro- 
duce evidence  against  their  cetteux 
que  trust.  417 

4.  To  entitle  a  party  to  an  inspection 
of  books,  either  the  books  must  be 
of  a  public  nature,  or  the  party  de- 
siring to  inspect  them  must  have 
an  interest  in  them.  ibid. 

5.  Production  of  corporation  books. 

ibid. 

6.  Production  of  parochial  books,  tb. 

7.  Inspection  of  court  rolls.    128  (a) 
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EVIDENCE. 


II.   Upon  particular  issues. 

8.  In  an  action  against  the  marshal 
•  for  the  escape  of  a  prisoner  com- 
mitted under  an  attachment  for 
not  performing  an  award,  an  alle- 
gation, that  plaintiff  and  the  pri- 
soner referred  their  disputes  to 
arbitration  *'  by  mutual  bonds  of 
submission,*'  is  a  material  and  ne- 
cessary allegation,  and  must  be 
strictly  proved;  proof  of  the  prisoner 
only  having  executed  a  submission 
bond,  is  insufficient.  Brazier  v. 
Jones.  page  88 

9.  An  issue  whether  plaintiff  was 
administratrix  at  the  time  of  the 
exhibiting  of  the  bill  roust  be 
found  in  the  affirmative  for  the 
plaintiff  if  the  record  contain  a 
special  memorandum,  that  the  bill 
was  filed  on  a  day  subsequent  to 
the  grant  of  an  administration,  even 
where  such  memorandum  is  irre- 
gular and  not  warranted  by  the 
practice  of  the  court.  Wooldridge 
V.  Wooldridge.  431  (a) 

10.  In  trover  against  the  sherifiT, 
whose  officer  has  seized  the  goods 
of  y^.,  as  under  a  ^.^a.  against  B., 
it  is  sufficient  to  produce  the  war- 
rant without  producing  the  writ ; 
and  it  lies  upon  the  defendant  to 
shew  that  no  such  writ  issued. 
Gihhins  v.  Phillins.  238 

1 1 .  Semble,  that  aefendant  in  an  in- 
formation for  a  libel  may  prove 
the  truth  of  the  matters  alleged  to 
be  false  and  libellous.  Rex  v. 
Bradley.  1 52 

12.  Under  not  guilty  in  trespass 
quare  clausum  fresiU  the  defendant 
may  entitle  himself  to  the  posses- 
sion as  plaintifTs  mortgagee  for 
years,  or  as  the  lessee  of  such 
mortgagee.     Johnson  v.  Horvson. 

13.  Upon  the  trial  of  an  indictment 
for  disobeying  an  order  of  justices, 
the  recital  upon  the  face  of  the 
order  of  the  facts  giving  the  ma- 

gistrates  jurisdiction,   is  not  evi- 
ence  of  the  existence  of  such  facts. 
Rex  V.  Oilkes.  454 


1 4.  Nor  is  the  setting  out  of  an  order 
in  hcec  verba  in  the  indictment  a 
sufficient  allegation  of  the  truth  of 
the  facts  recited  therein,  page  454 

III.  Secondary  evidence. 

15.  An  indenture  of  apprenticeship, 
24  years  old,  the  expense  of  which 
had  been  defrayed  by  the  parish, 
had  been  sent  to  the  overseers, 
but  was  not  to  be  found  in  the 
parish-chest,  may  be  presumed  to 
be  lost,  so  as  to  let  in  evidence  of 
its  contents.      Rex  v.  Stourbridge. 

43 

16.  In  an  action  by  bill  on  a  bill  of 
exchange,  falling  due  after  the 
first  day  of  the  term  of  which 
the  declaration  is  entided  gene- 
rally, the  plaintifTs  attorney  may 
give  verbal  evidence,  that  the  ac- 
tion was  not  brought  until  after  the 
bill  of  exchai^e  became  due,  with- 
out producing  the  writ.  Lester  v. 
Jenkins.  429 

17.  In  an  action  against  assimees  to 
recover  money  wrongfuuy  paid 
them,  the  debt  having  been  pre- 
viously paid  to  the  bankrupt,  the 
latter  stated,  that  from  looking  at 
an  entry  of  his  own  in  the  plaintifTs 
book,  he  had  no  doubt  whatever 
he  had  received  the  money : — Held, 
sufficient  proof  of  the  payment 
without  producing  the  book. 
Maugham  v.  Hubbard,  5 

18.  The  entry  in  the  book  was 
'*R.  L.,'*  (the  bankrupt's  initials,) 
"  26/.,  Maugham,"  (the  plaintifTs 
name :) — Held,  that  the  bankrupt 
might  speak  from  his  recollection 
of  the  entry  in  the  book,  as  having 
refreshed  his  memory,  though  the 
book  could  not  be  used  as  evidence 
for  the  want  of  a  receipt  stamp. 

ibid. 

IV.  Presumptive  evidence. 

19.  In  a  pedigpree  persons  presumed 
to  be  dead  are  presumed  to  have 
died  unmarried  and  without  issue. 
Doe  d.  Oldnall  ▼.  Dealnn.         195 
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20.  No  tenancy  can  be  implied  under 
a  party  who  has  not  the  legal 
estate.   Morgell  v.  Paul,  page  303 

21.  Where  it  appeared  that  an  in- 
denture of  apprenticeship,  twenty- 
four  years  old,  the  expenses  of 
which  the  overseers  of  a  parish  had 
paid,  was  sent  to  those  overseers 
and  was  not  to  be  found  in  the 
parish  chest : — Held,  that  it  might 
be  presumed  to  be  lost,  and  that 
secondary  evidence  of  its  contents 
was  admissible.  Rex  v.  Stourbridge, 

43 

V,    Antiquity  of  instrument^    where 
"P^oof  of  authenticity, 

22.  A  will  more  than  thirty  years 
old  proves  itself,  though  the  testa- 
tor died  within  thirty  years.  Doe  d. 
Oldnall  V.  Deakin,  1 95 


EXECUTION. 
I.  Fieri  facias, 

1 .  Abandonment  of  possession  under. 

.530 

2.  A,  in  March  fraudulently  and  for 
the  mere  purpose  of  protecting  the 
goods,  sued  out  2ifi,fa,  against  2?., 
under  which  C,  the  then  sheriff, 
seized.  In  September  D.,  a  new 
sheriff,  came  into  office,  to  whom 
diji,  fa,,  sued  out  by  E,  against  2?., 
was  delivered.  D,  did  not  seize, 
but  suffered  C,  to  sell  under  the 
first  fi,  fa,^  and  returned  nulla 
bona  to  the  second: — Held,  that 
D.  was  liable  to  A,  for  a  false  re- 
turn. Lorvick  V.  Crowder  and  ano- 
ther. 84 

3.  A,  obtains  a  judgment  by  confes- 
sion or  by  nil  dicit  against  B.,  and 
issues  a  f.  fa.^  under  which  B/s 
goods  are  seized ;  whilst  the  goods 
remain  unsold  in  the  sheriff's 
hands,  B.  commits  an  act  of  bank- 
ruptcy, on  which  a  commission  is- 
sues. The  sheriff,  after  notice  of 
the  commission,  sells  the  goods  and 
pays  over  the  proceeds  to  A,  The 
amount  may  be   recovered   from 


the  sheriff,  by  the  assignees  of  B,^ 
as  money  had  and  received  to  their 
use.     Notley  v.  Buck.        page  68 

4.  Whether  the  sale  by  the  sheriff  af- 
ter such  notice  was  wrongful  and 
would  support  an  action  of  trover, 
qucere,  Und. 

II.  Capias  ad  satisfaciendum, 

5,  Ca.  sa,  formerly  not  awarded 
where  defendant  guilty  of  a  mere 
nonfeasance.  237  (Jb) 


EXCEPTION. 
See  Lease. 


EXECUTORS   AND  ADMINIS- 
TRATORS. 

I.  Title  of  executor. 

1.  Vendee  of  an  executor,  where 
there  has  been  no  exclusive  pos- 
session, cannot  maintain  trover 
without  producing  the  probate. 
The  original  will  is  not  admissible. 
Pinney  v.  Pinney,  436 

2.  But  the  estate  vests  by  virtue  of 
the  will,  and  of  the  will  only. 

437(a) 

II.  Administration,  bond. 

3.  Under  the  common  administration 
bond,  conditioned  to  make  and  ex- 
hibit a  true  inventory,  administer 
according  to  law,  maice  a  just  ac- 
count and  pay  the  residue  to  such 
person  as  the  ecclesiastical  judffe 
shall  decree,  it  is  no  breach  of  the 
condition  that  the  administrator 
has  not  paid  the  residue  to  the 
next  of  kin,  unless  an  ecclesiastical 
judge  has  decreed  payment.  The 
Archbislwp  of  Canterbury  v.  Tap- 
pen,  136 

III.  Title  of  administrator,  to  what 
period  referable. 

4.  An  issue  whether  plaintiff  was  ad- 
ministratrix at  the  time  of  the  ex- 
hibiting of  the  bill,  must  be  found 
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,  in  the  affirmative,  if  the  record 
contain  a  special  memorandum, 
that  the  bill  was  filed  on  a  day 
subsequent  to  the  grant  of  admi- 
nistration, even  where  such  memo- 
randum is  irregular  and  not  war- 
ranted by  the  practice  of  the  court. 
Wooldridge  v.  Wooldridge.  431  (a) 

5.  In  trover  by  an  administrator,  **not 
guilty  of  the  premises  within  six 
years,"  is  a  bad  plea,  not  being 
equivalent  to  an  allegation  that  the 
cause  of  action  did  not  accrue 
within  six  years.     Pratt  v.  Swain, 

350 

6.  Title  of  administrator  derived 
solely  and  originally  from  the  grant 
of  the  ordinary,  without  relation. 

437  {a) 

7.  Grant  of  administration  an  as- 
signment of  the  rights  of  action 
which  accrued  in  the  time  of  the 
ordinary.  ibid. 


EXECUTORY  DEVISE. 

I.  Chattel  interest. 

1 .  Bequest  of  a  term  of  years  to  A, 
for  life,  remainder  to  B,,  good  as 
an  executory  bequest  of  the  term 
to  B,  on  the  contingency  of  A,  dy- 
ing within  the  term. 


EXPENSES  OF  PROSECUTORS. 
See  Costs. 

EXTORTION. 
See  514. 

FACULTY. 

I.  For  a  vault. 
See  328. 

FALSE  RETURN. 
See  Sheriff,  II. 


FEE  SIMPLE  DETERMIN- 
ABLE. 

See  497,  (aj. 

FEME  COVERT. 
See  Baron  and  Feme. — Marriage. 

1.  Not  entitled  to  discbarge,  where 
taken  in  execution  upon  a  judgment 
entered  up  after  her  marriage,  but 
having  relation  to  the  first  day  of 
the  Terra  in  the  course  of  which 
she  was  married.     Triggs  v.  Triggs, 

126.  n.  (6) 

2.  Cannot  execute  a  deed.     509»  (a) 

FIERI  FACIAS. 
See  Execution,  i . 

FINE. 

I.  Sar  conuzance  de  droit  come  ceo. 

See  Estate,  1 . 

II.  Sur  conuzance  de  droit,  tantitm. 

See  503. 

III.  Sur  render. 
See  5\\  (c). 

IV.  fVho  bound  as  privies^ 
See5\\   {d). 


FOREIGN  ATTACHMENT. 

1.  Proceedings  in,  where  goods  are 
attached  in  the  hands  of  the  gar- 
nishee. 565,  u. 

2.  Judgment  of  appraisement.       ^nd. 

3.  Inventory  and  appraisement  there- 
on, ibid. 

(As  to  the  proceedings  where  a  debt  is 
attached,  see  1  Wms.  Saund.  67  -, 
Mann.  Dig.  2d  ed.  350.) 

FOREIGN  JUDGMENT. 
See  580,  581  (a),  586,  588. 


FORMEDON. 
See5\l,(c). 


FRAUDS,  STATUTE  OF. 


HABENDUM. 


609 


FRANCE. 

1 .  Actions  not  maintainable  there  by 
a  foreigner  on  causes  of  action  ac- 
cruing out  of  France.        page  579 

2.  No  proceedings  permitted  to  be 
taken  there  upon  judgments  given 
out  of  France.     Boi/lan  v.  Henry, 

588 

3.  Cewo^owonim  in.  577, (fl),  588,  ((/) 

FRAUD. 

I.  Medium  of  proof, 

1 .  Must  be  proved  by  direct  evidence. 

74 
II.  Suppressio  verL 

2.  Where  A,,  at  the  request  of  B,  his 
yearly  tenant  accepts  as  tenant  in 
his  stead  C,  who  proves  to  be  insol- 
vent, and  it  appears  that  B,,  when 
he  proposed  C.  to  A,,  knew  that  C, 
had  compounded  with  his  creditors, 
but  did  not  communicate  that  fact  to 
A, :  the  suppression  of  such  a  fact 
is  a  fraud  in  B,,  and  he  is  still  liable 
to  A,  for  the  rent.   Bruce  v.  Ruler.  3 

III.  Ejects  of. 

See    Cessio    Bonorum,    3. — Mar- 
riage, 1 ,  2. 


FRAUDS,  STATUTE  OF. 
I.  Interest  in  land, 

1 .  A  grant  by  a  rector  to  an  individual 
of  the  exclusive  right  of  burial  for 
himself,  bis  family  and  ^ends  in  a 
vault  under  the  church  is  a  grant  of 
an  easement  arising  out  of  land,  and 
cannot  be  made  by  parol.  Bryan 
V.  Whistler.  318 

2.  No  action  will  lie  for  the  disturb- 
ance of  such  a  right  against  a  rector; 
but  if  it  would,  case,  and  not  tres- 
pass, would  be  the  proper  form.  t6. 

3.  Semble,  that  a  rector  has  no  power 
to  make  such  a  grant  even  by  deed. 

ibid, 
II.  Surrender, 


4. 


Upon  a  tenancy  from  year  to  year, 
determinable  at  a  quarters  notice. 


VOL.  II. 


the  lessor  licences  the  tenant  to  quit 
in  the  middle  of  a  quarter  and  the 
tenant  quits,  and  the  lessor  accepts 
possession  :  this  is  a  surrender  by 
operation  of  law,  destroying  the  right 
to  rent  for  the  whole  or  any  part  of 
the  current  quarter.  Grimmann  v. 
Legge.  page  438 

ill.  Guarantee, 

5.  Indebitatus  assumpsit  not  main- 
tainable in  respect  of  a  collateral 
liability.  422,  (b) 

IV.  Estate  pur  auter  vie, 

J.  Provisions  (by  sect.  12)  as  to  de- 
volution, where  no  special  occupant. 

162 


FREIGHT. 

See  Ship,  1,  2. 

FRIENDLY  SOCIETIES. 
See  457. 

GAMING. 

See  Bills  and  Notes, — Wager. 

GARNISHMENT. 

I.  Process  of, 

1 .  Awarded  against  party  having  goods 
in  his  hands  attached  under  process 
in  the  Lord  Mayor's  Court.  565,  n. 

GUARANTEE. 
See  Frauds,  Statute  of,  4. 

HABEAS  CORPUS. 
See  Bankrupt,  7. 

HABENDUM. 
See  Deed. 
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INDICTMENT. 


HEIR. 

I.  Liability  of  heir. 

J .  In  respect  of  lands  devised. 

page  250,  (a) 

II.  Construction  of  word  ^' heirs** 

2.  A  word  of  limitation,  when  it  mere- 
ly measures  the  duration  of  the  es- 
tate,  and  marks  the  course  of  its 
devolution.  492,  (e) 

3.  A  word  of  purchase,  where  it  indi- 
cates the  object  of  the  gift,  and 
measures  the  duration  and  marks 
the  course  of  the  estate.  ibid. 

4.  A  word  of  purchase  and  special  de- 
signation, where  used  (in  an  impro- 
per sense)  to  denote  a  son,  child,  or 
other  individual  not  taking  qua  heir. 

ibid» 

III.  Eject  of  the  word  "heirs**  in  the 
grant  of  an  estate  pur  auter  vie. 

See  Estate,  4.  19. 

IV.  Construction    of  words    *'  heirs 

male.** 

See  Estate,  I. 

V,  Coheirs, 
See  Estate,  UO, 

HIGHWAYS. 

I.  Composition  for  statute  duty, 

1 .  The  '*  cause  of  complaint*'  against 
an  order  of  justices  upon  a  surveyor 
of  highways,  to  pay  over  composi- 
tion money  under  4  Geo,  4,  c.  95, 
does  not  '*  arise"  until  such  order  is 
served.  Rex  v.  Justices  of  Lan' 
cashire,  5 1 9 

2.  Notice  of  appeal  given  within  six 
days  after  such  service  is  valid,  ibid. 

3.  Surveyor  not  bound  to  attend  when 
the  list  of  persons  liable  to  statute 
duty  is  laid  before  the  justices,  and 
therefore  not  presumed  to  be  pre- 
sent when  order  made  upon  him  to 
pay  over  composition  money.  Rex 
V.  Justices  of  Lancashire,         519 


HULL  DOCKS. 

See  Hull  Dock  Company  v.  La 
Marcbe,  page  107. 

HUNDRED. 

Sec  5\S. 

IGNORANCE. 

I.  Of  fact. 
See  583,  {a). 

II.  Of  law. 
See  583,  (a). 


ILLEGAL  CONTRACT,    209,213, 

423 


IN  PARI  DELICTO. 


210 


IMPOUNDING. 

What  shall  be  considered.  536 

INDEMNITY  BOND. 

See\8\. 

INDIA. 
See  Mandamus. 

INDICTMENT. 

I.  Pleadings, 

See  Pleading,  II. — PLfiADiNos,  I. 

II.  Evidence. 
See  pRACTicSy  III< 

m.  New  trial. 

] .  Where  A.  is  acquitted,  and  B.  con- 
victed upon  an  indictment  charging 
them  jointly,  semble^  that  the  Court 
cannot  grant  a  new  trial  to  B.  with- 


INQUEST. 


INTEREST  OF  MONEY.  611 


out  setting  aside  tbe  verdict  found 
in  favour  of  A,  page  407 

And  see  Costs. 

INDUCTION. 
See  Simony,  1 . 

INFANT. 
I.  Capacity 

1 .  Service  of  a  notice  of  replevying  by 
an  infant,  is  illegal  and  void.  Cuck- 
son  v.  Winter. 

2.  Semble,  that  an  infant  cannot  be 
a  bailiff  or  a  sberiflTs  officer.      ibid. 

II.  Protection, 
See  Estate,  13. 


INFERIOR  COURT. 

I .  Removal  of  causes  from . 

1.  A  cause  remanded  to  an  inferior 
Court  by  procedendo,  cannot  be 
again  removed  into  this  Court  upon 
the  ground  of  its  alleged  importance. 
Hayvmrdw.  Wright.  366 

INFORMATION. 
See  Pleading,  II. 

INHABITANT. 

1 .  Who  shall  be  considered  a  substan- 
tial inhabitant  with  reference  to 
local  offices.     Donne  v.  Martyn.  98 

INNKEEPER. 

I.  Liability  to  guests. 

1.  A  guest  at  an  inn  directs  valuable 
goods  to  be  placed  in  a  public  room. 
If  the  innkeeper  do  not  require  them 
to  be  removed  to  a  safer  place,  he 
is  liable  in  the  event  of  the  goods 
being  stolen.      Richmond  v.  Smith. 

325 

INQUEST. 

1 .  A  coroner  s  inquest  may  be  quashed 
in  part  for  uncertainty,  and  stand 


good  for  the  residue.  Ex  parte  Car- 
ruthers,  in  the  matter  of  the  Brunswick 
Theatre.  page  397 

2.  Semble,  that  there  may  be  a  valid  cus- 
tom for  the  coroner  to  appoint  a 
deputy,  or  that  such  signature  may 
be  read  as  a  coroner  and  deputy 
steward.  ibid. 

3.  Where  an  inquest  was  signed  **  /.  S. 
deputy  steward  and  coroner,**  the 
Court  refused  to  quash  it  in  toto  as 
necessarily  void  for  want  of  autho- 
rity, ibid. 


INSOLVENT  DEBTORS. 

I.  Opposition  to  discharge. 

1 .  An  agreement  by  which  A.^  an  op- 
posing creditor  of  B.  an  insolvent, 
undertakes  to  withdraw  his  opposi- 
tion on  the  terms  that  A.  shall  be 
sole  assignee,  and  shall  in  that  capa- 
city receive  a  certain  sum  within  a 
given  time,  is  void.  Murray  v. 
Reeves^  gent,  one,  SfC.  423 

2.  Effect  of  discharge  of  insolvent  by 
consent  of  opposing  creditor.     426 

II.  To  rohat  demands  discharge  a  bar. 

3.  The  discharge  of  an  insolvent  by 
cessio  bonorum  in  Scotland,  is  no  bar 
to  an  action  brought  by  an  English 
creditor  in  England,  for  a  debt  con- 
tracted in  tlie  latter  country,  though 
the  plaintiff  opposed  the  defendant's 
discharge  in  Scotland;  unless  he 
sought  relief  from  the  Scotch  law, 
by  claiming  a  distributive  share  of 
the  insolvent's  property.  Phillips 
V.  Allan.  576 


INTERESSE  TERMINI.    542,  n. 

INTEREST  OF  MONEY.  190,  (a) 

I.  Where  demandahle. 

1 .  Not  expressly  reserved  by  a  bill  or 
note,  constitutes  do  part  of  the 
debt.  562 

R  R  2 
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JUDGMENT. 


JUSTICES. 


2.  A  bill  or  note  payable  on  a  day 
certain^  carries  interest  from  that 
day,  unless  the  nonpayment  has 
been  occasioned  by  the  negligence 
of  the  holder.  Laing,  gent,  one,  SfC. 
V.  Stone.  page  561 

11.  Etfect  of  payment. 
See  Bills  and  Notes. 

INTRUSION. 

I.  Effect  of. 

See  495. 

INVENTORY. 

See  Executors.  —  Foreign  Attach- 
ment. 

JOINT  STOCK  COMPANY. 

1 .  B,,  K  member  of,  and  agent  for,  a 
joint  stock  company,  sells  their 
goods  on  a  del  credere  commission 
to  A.  A.  accepts  bills  payable  to 
the  order  of  h,,  which  o.  indorses 
to  the  actuary  of  the  company,  who 
indorses  them  to  C,  another  mem- 
ber. A.  failing  before  the  bills  are 
due,  pays  B.  I0«.  in  the  pound  on 
account  of  the  bills :  B.  is  not  liable 
to  C.  on  the  bills,  or  for  money  re- 
ceived to  his  use.  Teague  v.  Hub- 
hard.  369 

JOINT  TENANTS. 

I.  Demises  by, 

\ .  May  demise  severally  in  ejectment. 

435 

JUDGMENT. 

I.  In  rem. 

See  581,  n. 

II.  Of  appraisetnent, 

1.  Of  goods  attached  within  the  city 
of  London,  upon  process  of  gar- 
nishment out  of  the  Lord  Mayor*s 
Court.  565,  n. 

III.  How  revoked  for  error  in  fact. 

285,  (c) 


JURAT. 
See  Corporation,  I . 

JURISDICTION. 

And  see  Justicbs,  I. 

1.  Where  an  exclusive  jurisdiction  is 
given  to  a  Court  of  Requests  over 
debts  not  exceeding  5/.,  witb  an 
exception  of  action  for  the  balance 
of  an  account  originally  exceeding 
that  sum,  a  party  who  sells  several 
articles  which  the  vendee  treats  as 
forming  parts  of  one  account,  may 
sue  in  the  superior  Courts,  though 
all  the  items  in  the  accounts  have 
been  satisfied  except  the  last,  which 
does  not  amount  to  5/.  Garden  v. 
Burford,  P^g^  1 70 

JURY. 
And  see  Practice^  V, 

JUSTICES. 

I.  Jurisdiction. 

And  see  Rate,  4. 

1.  Consent  of,  under  56  G.  3,  c.  139, 
to  the  putting  away,  &c.  of  pauper 
apprentices.  4 1 7 

2.  The  borough  of  Berwick-upon- 
Tweed  is  within  the  purview  of  53 
G.  3,  c.  5 1 ,  s.  24 ;  and  the  justices 
may  make  a  rate,  in  the  nature  of 
a  county  rate,  upon  the  borough. 
Rex  V.  The  Justices  of  Berwick-vpon- 
Tweed.  378 

3.  Upon  the  trial  of  an  indictment  for 
disobeying  an  order  of  justices,  the 
recital  upon  the  face  of  the  order 
of  the  facts  giving  the  magistrates 
jurisdiction,  is  not  evidence  of  the 
existence  of  such  facts.  Rex  v. 
GUkes.  454 

II.  Orders. 

And  sec  pi.  3. 

4.  An  order  for  the  payment  to  the  trea- 
surer of  a  lunatic  asylum  of  a  gross 
sum  for  the  by-gone  maintenance 
of  a  pauper  lunatic,  and  of  a  future 


LANDLORD  AND  TENANT. 


weekly  sum,  is  bad  for  the  former 
sum.     RtSv.Maultkn.       page  \ 46 

5.  An  order  for  stopping  up  a  rosd, 
reciting,  "that  the  justices  Lave 
upon  their  view  foutid,  or  it  has  ap- 
peared to  them,"  thai  the  road  is 
useless  or  unnecessary,  is  bail.  Rex 
V.  Rogers.  289 

6.  The  "  cause  of  complaint"  agHinst 
an  order  of  justices  upon  a  surveyor 
of  highways  to  pay  over  composi- 
tion money,  under  4  G.  4,  c.  95, 
docs  not  "  arise"  until  such  order  Is 
served,  fie.r  v.  Jiutices  /^Lanca- 
shire. 5 1 9 

7.  Notice  of  appeal  given  within  six 
(lays  after  such  service,  is  valid,  ibid. 

8.  Surveyor  of  liighways  not  bound 
to  attend  when  the  list  of  persons 
lialile  to  statute  duty  is  laiil  before 
the  justices  i  and  therefore  not  pre- 
sumed to  be  present  when  order 
made  upon  him  to  pay  composition 
money.  ibid. 

III.  doling  at  Quarter  Seiikuii. 

9.  Where  an  appeal  against  an  order 
of  removal  is  adjourned,  on  the 
ground  of  the  justices  being  equally 
divided,  this  Court  will  not  grant  a 
certiorari,  for  the  purpose  of  (juash- 
ing  the  order  of  removal  and  the 
order  of  adjournment,  upon  affida* 
vits  shewing  that  the  apparent  equa- 
lity of  votes  was  occasioned  by  the 
vote  of  a  magistrate  who  was  a  rated 
inhabitant  of  the  respondent  parisli, 
and  had  joined  in  making  the  order 
of  removal.     Rex  v.  Uske.  1 7'i 


KEY. 

See  lusKBF.vUK. 

LACHES. 

See  ExBCiJTioN,  3. 

LANDLORD  AND  TENANT. 

I.  Temu  qfioldiog. 

] .  n.  holding  land  of  A.  for  a  term  of 

years,  underiets  part  to  C.  from  year 


At  tbe  expiration  of  the 
agrees  lo    hold  on  from 


month  to  month.  In  the  absence 
of  any  new  agreement  between  B. 
sod  C.,  the  tenancy  from  year  to 
year  continues.  Feirse  v.  Siarr  and 
another.  page4\8 

II.  Liatility  of  landlord  JhriEork 
dune  on  farm. 

2-  An  agreement  by  a  landlord  lo  pay 
for  the  amount  of  improvement 
upon  the  farm,  is  not  evidence  of 
an  original  liability.  484 

3.  A  landlord  being  sued  for  repairs 
done  upon  his  estate,  it  is  agreed 
that  the  tenant  shall  advance  tbe 
amount  out  of  the  rent,  and  that 
the  landloni  shall  pay  two-thirds  of 
the  defendant's  costs.  Tbe  costs 
not  being  paid,  the  action  proceeds. 
This  arrangement  is  not  such  an  ac- 
knowledgment of  the  defendant's 
original  liability  as  will  entitle  the 
plaintiff  to  a  verdict,  even  suppos- 
iog  that  it  is  not  inadmissible  in  evi- 
dence, as  being  in  the  nature  of  a 
compromise.  Per  Holnn/d,  J.,  and 
LittudaU,  J. ;  dubilanU  Baylty,  J. 
Lofts  y.  Hudson.  481 

III.  Noliie  to  quit. 

4.  Where  joint  lessors  are  partners  in 
trade,  a  notice  to  quit  in  the  names 
of  all,  signed  by  one  only,  is  valid. 
Doe  d.  Elliott  and  uthen,  v.  Hubne. 

433 
b.  Upon  a  tenancy  from  year  to  year, 
determinable  at  a  quarter's  notice, 
the  lessor  licences  the  tenant  to  quit 
in  the  middle  of  a  ijuarter,  and  the 
tenant  quits,  and  the  lessor  accepts 
possession  : — This  is  a  surrender  by 
operation  of  law,  destroying  the 
right  to  rent  for  the  whole  or  any 
part  of  the  current  quarter.  Qrimr 
mmn  v.  Lcgge.  43ft 

6.  Where  not  necessary  in  case  of 
parish  house  occupied  by  paupers. 

185 

7.  Notice  to  quit  must  be  such  as 
either  parly  who  receives  it  can  act 
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LIBEL. 


LOCUS  PCENITENTIiE. 


LAND  TAX. 

I.  H(yw  assessed. 
See  18. 

II.   Payment y  how  enforced. 

\.  Under  38  G.  3,  c.  5,  ss.  2  and  12, 
land  tax  for  the  quarter  ending  25th 
March  is  due  and  may  be  demand- 
ed, and,  upon  default  in  payment, 
distrained  for  at  any  period  during 
that  quarter.     Gibbs  v.  Stead. 

page  547 

2.  But  when  the  demand  is  made  in 
the  absence  of  the  party,  mere  non- 
payment will  not  support  a  distress. 

ibid, 

3.  A  reasonable  interval  after  the  de- 
mand must  be  allowed.  ibid. 


LATITAT. 

1.  Issued  and  continued  on   roll,  to 
avoid  statute  of  limitations.        529 


LEASE. 

I.  Liability  of  assignee. 

1.  Assignee  of  lessee  is  not  liable  for 
rent  accruing  after  an  assignment 
over,  though  wrongful.  Paul  v. 
Nurse.  525 

2.  A  covenant  by  lessee  that  he,  his 
executors  and  administrators,  shall 
not  assign  without  licence,  is  not 
binding  upon  assignee  of  lessee. 
Semble.  ibid. 


LEX  LOCI. 

See  590,  n. 

LIBEL. 

1.   JVhat  shall  amount  to. 

1.  Written  slander,  tending  to  bring 
the  plaintiff  into  public  hatred  and 
contempt,  is  actionable  3  as  when 
an  overseer  is  charged  with  oppres- 
sive conduct  towards  paupers,  in 
compelling  them  to  receive  payment 


of  their  weekly  parish  allowance  ia 
orders  for  flour  upou  a  particular 
tradesman.     IVoodard  v.  DozMing. 

page  74 

LICENCE. 

See  Landlord  and  Tenant,  5. — 
Marriage,  1. 


LIEN. 

I.  General. 

1 .  Goods  are  at  the  risk  of  the  owner, 
not  of  the  party  who  has  a  lieu  on 
them,  569 


LIMITATION  OF  ACTIONS. 

And  see  Scotland. 

I.  How  avoided, 

1.  Latitat  without  Bill  of  Middlesex, 
good  commencement  of  a  suit  to 
avoid  the  statute.  529 

2.  So,  voidable  process  is  sufficient. 

531 

3.  A  payment  of  interest  by  A.  on  the 
joint  and  several  note  of  A.  and  B., 
is  evidence  of  a  promise  by  B.,  and 
takes  the  note  out  o(  the  statute  of 
limitations,  though  B.  was  a  mere 
surety,  and  the  payment  was  made 
without  his  knowledge.  Burleigh 
V.  Scott.  93 


LIMITATION  OF  ESTATE. 

And  see  Estate. 

I.  Devise  **  to  y^.  for  life,  and  from 
and  after  her  decease  to  the  surviv- 
ing children  of  B.  and  C."  llie 
only  child  of  B.  died  during  the  life 
of  A. :  Held,  that  the  period  of  sur- 
vivorship referred  to  the  death  of 
the  testator,  and  that  the  heir  at 
law  of  the  deceased  child  of  B.  was 
entitled  to  share  with  the  children 
of  C.  who  survived  A.  Doe  d.  Long 
V.  Prigg.  538 


I 


LOCUS  PCENITENTIiE. 
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MAYOR. 


NEWFOUNDLAND.    615 


LUNATIC. 

Sec  Justices,  4. 

LONDON  PAVING  ACT. 

See  100. 

LONDON  POOR'S  aATE. 

See  14.  17,  18. 

MANDAMUS. 

iSfe  Bankrupt. — Costs,  I. 

I.  For  the  examination  of  witnesses. 

1.  The  Court  has  no  power  to  refuse 
a  mandamus,  under  13  G.  3,  c.  63, 
8.  44,  to  examine  witnesses  in  India. 

page  1 33 

MARRIAGE. 

1.  The  marriage  of  a  minor  by  li- 
cence without  the  ajnsent  of  pa- 
rents, &c.,  required  by  4  G.  4,  c.  75, 
».  1 6,  is  valid.  Rex  v.  Birmingham, 

230 

2.  A  female  pauper  married  by  the 
fraudulent  contrivance  of  parish  of- 
ficers is  legally  married,  notwith- 
standing the  fraud.  ibid. 

And  see  Baron  and  Frme. — Evi- 
dence, 19. 

MARSHAL. 

See  Escape. 

MASTER. 

See  Settlement,  I. 
I.   Trespass  per  quod  servitium  amisit. 

See  477. 


MAYOR. 
See  Cobpobation>  1,  2. 


MAYOR'S  COURT. 

1.  Proceedings  in  the  Lord  Mayor's 
Court  upon  foreign  attachment. 

page  565,  n. 

MISDIRECTION. 

I.  Cases  where  verdicts,  <5'C.  set  aside 
on  the  ground  of  misdirection. 

1.  Grocock  V.  Cooper.  78 

2.  Gibbins  v.  Phillips.  238 

II.  Cases  where  rules  applied  Jor  on  the 
ground  of  misdirection  refused. 

3.  Bruce  v.  Ruler.  3 

4.  Maugham  v.  Hubbard.  5 

5.  Richmond  v.  Smith  235 

6.  Grimmann  r.  Legge.  438 

III.  Cases  where  rules  obtained  on  the 
ground  of  misdirection  discharged, 

7.  Langdon  v.  Wilson.  1 0 

8.  Lovick  r.  Crowder.  84 

9.  Cubitt  V.  Porter.  237 

10.  Cuckson  V.  Winter.  313 

1 1 .  Swann  v.  Earl  of  Falmouth.   534 

12.  Laing  v.  Stone.  561 


MONEY  PAID. 

1 .  Money  paid  as  the  price  of  an  ille- 
gal act,  not  recoverable,  whether  the 
act  be  done  or  not.  210 


MORTGAGE. 

See  Evidence,  12. 

MUTUAL  CREDIl 
See  Bankrupt. 

NEGLIGENCE. 

I.   Negligence    in    barter  of   goods 
pleaded.  185 

NEWFOUNDLAND. 
See  Colonial  JuixiMENT. 
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PARTNER. 


NEW  TRIAL. 
<S€e  Indictment,  III. — Practice,  VI. 

NOTICE. 

I.  Of  meeting  of  corporate  body. 

See  Corporation,  II. 

II.  Not  to  pay  money  over. 
See  2N. 

III.  To  quit. 
See  Landlord  and  Tenant. 

OCCUPANT. 

See  Estate.  6, 18,  20, 22,  24,  26, 27. 

OFFICE. 

I.  Eligibility  to. 

1.  The  11  G.  3,  c.  29,  which  renders 
"  substantial  inhabitants"  of  the 
wards  of  London  eligible  to  the 
office  of  collector  of  the  ward  rates, 
applies  to  the  resident  inhabitants 
only.     Donne  v.  Martyr,     page  98 

II.  Potcer  to  appoint  a  deputy. 

2.  Bailiff  for  a  liberty  may  appoint 
a  deputy.  3 1 6,  n. 

3.  So,  a  constable.  ibid. 

4.  So,  a  sheriff.  ibid. 

5.  So,  a  coroner.  397 

6.  But  not  a  sheriff's  bailiff.  Semble. 

315,  (c) 


ONUS  PROBANDI. 

5ere  Evidence,  10.  19. 

ORDER. 
6Ve  Justices.  I,  3.  II. 

PARISH  HOUSE. 
I.  Power  of  parish  officers  over. 
See  Landlord  and  Tenant, 


181 


PARLIAMENT. 

I.  Act  of  parliament. 
See  Statute. 

11.  Election  petition. 

1.  The  authority  of  the  Speaker  with 
respect  to  the  costs  and  expenses  of 
witnesses  before  election  commit- 
tees, under  53  Geo.  3,  c.  7 1 ,  ex- 
tends to  witnesses  summoDed  on 
behalf  of  the  sitting  member.  Ma^ 
grane  v.  White.  P^S^  440 

Z.  The  Speaker's  certificate,  describiog 
the  party  as  "  a  witness  summoned, 
&c.'  is  conclusive  evidence  that  he 
was    summoned   as  such   witness. 

ibid. 


PAROL  DEMURRER, 
/^fc  Estate,  12. 


PARTICEPS  CRIMINIS.       212 


PARTNER. 
And  see  Landlord  and  Tenant. 

1.  In  contemplation  of  a  dissolution 
of  partnership  between  A.  and  B., 
a  warrant  of  attorney  is  given  by 
do  A.  to  secure  a  debt  owing  from 
C.  to  A.  and  B.  Before  the  part- 
nership is  actually  dissolved,  C. 
commits  an  act  of  bankruptcy.  A 
sum  paid  by  C.  to  A.  after  the  dis- 
solution of  partnership  on  account 
of  the  debt,  and  a  further  sum  le- 
vied under  an  execution  against  C.'s 
goods,  are  money  received  by  botb 
A.  and  B.  to  the  use  of  the  assig- 
nees of  C.     Biggs  V.  Fellows.     450 

2.  B.,  R  member  of  and  agent  for  a 
joint  stock  company,  sells  their 
goods  on  a  del  credere  commission 
to  A.  A.  accepts  bills  payable  to 
the  order  of  B,,  which  B,  indorses 
to  the  actuary  of  the  company^  who 
indorses  them  to  C,  another  mem- 


PARTY-WALL. 


PLEADING-         617 


ber.    A.,  failing  before  the  bills  are 
clue,  pays  B.  10*.  in  tbe  pound  on 
account  of  tbe  bills  3   B,  is  not  liable 
to  C.  on  tbe  bills,  or  for  money  re- 
ceived to  his  use.     Teague  v.  Hub- 
bard, page  360 
3.  A,  B.  and  C.  carried  on  business 
in  partnership  as  factors.    A,  and  6. 
in  England,  under  the  firm  of  A. 
C.  and  Co.,  and  C.  in  America,  in 
the  name  of  C.  only.   C.  had  written 
instructions  from  bis  partners  stat- 
ing, "  it   is   understood   that  our 
names  are  not  to  appear  on  either 
bills  or  notes  for  the  accommodation 
of  others,  and  that  they  should  ap- 
pear as  little  as  possible  on  paper  at 
at  all,  and  then  only  as  regards  di- 
rect  transactions   with    the    house 
here."     C.  having  obtained  a  con- 
signment from  D,  in  America,  in- 
dorsed bills  in  bis  own  name  for 
him  to  provide,  for  which  B.  drew 
other  bills  on  A,  C.  and  Co.  in  Eng- 
land, which  were  to  be  paid  out  of 
the   proceeds   of  the  consignment. 
Before   the   latter   bills   were  pre- 
sented  for  acceptance,  A.  and  B. 
became  bankrupts  : — Held,  that  the 
indorsement  of  the  first  bills  by  C. 
was   the  indorsement  of  the  firm, 
and  that  all  the  partners  were  liable 
as  indorsers  of  those  bills.    CaroUna 
Bank  v.  Case.  459 


PAUPER. 

1.  A  pauper  occupying  a  parish  bouse 
by  sufferance  not  entitled  to  a 
month*s  notice  to  quit  under  59  G. 
3,  c.  12,  s.  24.  page  \8l 

2.  Declaration  on  libel  charging  op- 
pressive conduct  towards  paupers.  74 


PAYMENT. 
See  Bills  and  Notes,  1 1 . 


PARTY-WALL. 

I.  Nature  of  interest  in. 

1 .  Trespass  does  not  lie  for  one  of  the 
part-owners  against  tbe  other.  Cm- 
bitt  V.  Porter.  267 

2.  Where  in  such  an  action  it  was  left 
to  the  jury  to  consider  whether  the 
wall  was  the  common  property  of 
plaintiff  and  defendant,  and  they 
found  that  it  was  a  party-wall,  and 
the  .Judge  thereupon  directed  them 
to  find  for  the  defendant  :  — Held, 
that  such  direction  was  right,    ibid. 


PEDIGREE. 
See  Evidence.  19. 


PERICI  LUM  REI  VENDIT^. 

567,  n.  ;  569 

PERJURY. 

See  Pleadings,  1 . 

PLEADING. 

I.  Declaration. 

1 .  Upon  a  verdict  on  a  count  contain- 
ing one  good  and  one  bad  cause  of 
action  the  damages  are  referred  to 
tbe  former.  184 

2.  Secusy  where  the  bad  cause  of  ac- 
tion is  in  a  separate  count.      ibid, 

3.  Commencement  of  particular  es- 
tates, when  to  be  shewn.  335,  543 

4.  It  need  not  be  shewn,  where  both 
parties  claim  under  the  same  par- 
ticular estate.  543 

II.  Indictment. 

5.  An  indictment  stating  that  A,  B. 
gave  certain  justices  to  understand 
and  be  informed  that  C.  D.  being 
a  brewer  of  beer  or  ale  for  sale,  did 
neglect,  &c.  is  not  supported  by  an 
information  containing  no  allega- 
tion that  C.  D.  was  a  brewer  of  beer 
or  ale  for  sale,  together  with  proof 
aliundi  of  his  being  such  brewer. 
Rex  V.  Leech.  119 
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5.  The  setting  out  of  an  order  of  jus- 
tices in  hac  verba,  in  an  indictment 
for  disobeying  such  order^  is  not  a 
sufficient  allegation  of  the  truth  of 
the  facts  recited  therein.  Rex  v. 
Gilkes.  page  454 

III.  Information, 

6.  Information  stating  that  H.  was  a 
person  employed  in  the  service  of 
the  Customs,  that  it  was  his  duty, 
as  such  person  so  employed,  to  seize 
certain  goods,  and  the  defendant  of- 
fered to  bribe  //.  to  violate  such 
duty : — Held,  bad  in  arrest  of  judg- 
ment, for  not  stating  the  facts  out 
of  which  the  legal  duty  arose.  Rex 
V.  Everett.  35 

IV.  Inquisition, 

7.  A  coroner*8  inquisition  may  be 
quashed  in  part  for  uncertainty,  and 
stand  good  for  the  residue.  Ex 
parte  Qarruthers  in  the  matter  of  the 
Brunsroick  Theatre.  397 

8.  Where  an  inquisition  was  signed 
"  /.  S.,  deputy  steward  and  coro- 
ner,'* the  Court  refused  to  quash  it 
in  toto,  as  necessarily  void  for  want 
of  authority.  ibid 

V.  General  issue, 

9.  Under  *'  not  guilty,"  in  trespass 
quare  clausum  /regit,  the  defendant 
may  entitle  himself  to  the  posses- 
sion as  plaintiff's  mortgagee  for 
years,  or  as  the  lessee  of  such  mort- 
gagee.    Johnson  v.  Hctwson,        226 

VI.  Special  plea, 

10.  In  trover  by  an  administrator, "  not 
guilty  of  the  premises  within  six 
years,"  is  a  bad  plea,  not  being  equi- 
valent to  an  allegation,  that  the 
cause  of  action  did  not  accrue  within 
six  years.     Pratt  v.  Swaine.       250 

1 1 .  A  plea  in  trespass  quare  clausum 
/regit,  stating  that  plaintiff  was  te- 
nant to  defendant  of  the  close,  sub- 
ject to  a  reservation  to  defendant  of 


all  pits  in  the  close,  with  ingress, 
&c.  to  cut  and  carry  away  peat  and 
turf,  is  bad  on  demurrer;  firsr,  for 
not  shewing  how  and  when  defen- 
dant's interest  in  the  close  com- 
menced ;  and,  secondly,  for  alleging 
a  reservation  of  what  is  properly  the 
subject  of  exception.  Fanctfv.Scott, 
Bart,  page  335 

1 2.  A  plea  in  bar,  stating  '*  that  a  com- 
mission of  bankrupt  issued  against 
plaintiff,  under  which  he  was  duly 
found,  acyudged,  and  declared  a 
bankrupt,"  without  alleging  that  he 
was  in  fact  a  bankrupt,  is  bad. 
Oxoinness  v.  Carroll.  1 32 

13.  A  plea  of  bankruptcy  in  the  plain- 
tiff should  state  the  trading,  the  act 
of  bankruptcy,  and  the  petitioning 
creditor's  debt.  ibid, 

1 4.  Whether  in  debt  on  judgment,  a 
replication  to  a  plea  of  bankruptcy 
in  the  plaintiff  after  the  accruing 
of  the  cause  of  action,  whereon 
judgment  was  recovered,  that  plain- 
tiff obtained  bis  certificate  before 
the  judgment  was  recovered,  should 
allege  expressly  that  the  certificate 
was  obtained  after  the  commission 
issued.  ibid, 

15.  Form  of  pleading  where  rent 
claimed  by  prescription.  203 


PLEADINGS. 

I.  Indictment, 

1 .  For  perjury  upon  trial  of  an  excise 
information.  1 19 

II.  Declaration, 

2.  On  special  contract  by  bailee  of 
bills  of  exchange.  10 

3.  On  libel  stating  oppressive  con- 
duct towards  paupers.  74 

4.  Against  marshal  tor  escape  of  party 
attached  for  non-performance  of  an 
award.  88 

5.  Upon  administration  bond.        135 

6.  On  decree  of  Colonial  Court  of 
Equity  for  balance  of  account  be- 
tween partners.  153 


POTIOR  CONDITIO. 


PRACTICE. 
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7.  For  words  imputing  felony. 

page  176 

8.  Id  trespass  for  disturbing  plaintiff 
in  possession  of  a  vault.  318 

9.  In  trover  by  administrator.      350 

10.  In  covenant  against  assignee  of 
lessee.  5'J5 

1 1.  Forassistiuga  tenant  in  fraudulent 
removal  of  goods  to  prevent  a  dis- 
tress. 570 

12.  By  administratrix,  with  special 
memorandum. 

III.  Picas,  ^c. 

13.  Performance  of  condition  of  admi- 
nistration bond.  136 

1 4.  Set-oflf  upon  indemnity  bond.  1 8 1 

15.  Justifying  the  resumption  of  pos- 
session of  goods  bailed  to  the  plain- 
tiff. 185 

16.  In  trespass  ^{/are  clausum  /regit, 
that  plaintiff  was  tenant  to  defend- 
ant, subject  to  a  certain  reservation 
(instead  of  exception)  of  all  pits, 
with  ingress,  &c.  335 

17.  Not  guilty  within  six  years,  in 
trover.  35 1 

1 8.  Assignment  over  before  breach  of 
covenant;  and    special   replication. 

525 

1 9.  Statute  of  limitations  j  replication 
of  latitat  continued  by  bill  of  Mid- 
dlesex. 528 

20.  To  trespass  for  mesne  profits, 
judgment  and  elegit;  replication  a 
prior  demise  to  plaintiff.  540 

POOR'S  RATE. 
See  Rate. 


PORTS. 

See  113 

POSSIBILITY. 
See  503. 

POTIOR  CONDITIO  POSSI- 
DENTIS. 21J 


I'OWER. 

I.  Of  aitomej/. 
See  Authority. 

II.  Of  limiting  an  estate. 
See  495. 

PRACTICE. 

I.  Process. 

1 .  Upon  a  writ  against  two,  a  decla- 
ration against  one  only  is  good 3  but 
notice  of  such  declaration  entitled 
ns  against  both,  is  bad.  Evans  t. 
IV/titehcad.  page  367 

2.  A  bill  of  Middlesex  is  a  good  con- 
tinuance of  a  latitat  issued  with  in- 
tent to  implead  upon  the  same  cause 
of  action.     Page  v.  Newman.     528 

II.  Declaration. 

3.  In  an  action  by  bill  on  a  bill  of 
exchange  falling  due  after  the  first 
day  of  the  term  of  which  the  de- 
claration is  entitled  generally,  the 
plaintifl's  attorney  may  give  verbal 
evidence  that  the  action  was  not 
brought  until  after  the  bill  of  ex- 
change became  due,  without  pro- 
ducing the  writ.     Lester  v.  Jenlcins. 

429 

4.  Semblv,  that  an  administrator  has 
no  right  to  entitle  his  bill  and  de- 
claration of  a  (lay  in  vacation,  for 
the  purpose  of  making  it  appear 
that  the  bill  was  filed  after  admini- 
stration granted.  Woddridge  ▼. 
Jfoftldridge.  432,  n, 

III.  Inspection. 
And  see  Evidence. 

5.  Pending  an  indictment  at  the  in- 
stance of  a  parish  against  a  county, 
for  not  repairing  a  bridge,  the  ob- 
ject being  to  try  whether  the  parish 
or  the  county  were  liable  to  repair, 
the  Court  refused  to  grant  the  de- 
fendants an  inspection  of  the  parish 
books  relating  to  former  repairs  of 
the  bridge.  Rex  v.  Inhabitants  of 
Bucks.  4 1 2 
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PRACTICE. 


6.  A  bishop*s  registry  of  presentations 
is  a  public  book ;  ancl  a  mandamus 
lies  to  him  to  grant  inspection  of  it 
to  one  claiming  a  right  to  present 
to  a  vacant  living,  though  the 
bishop  claim  a  right  to  collate  to  it. 
Finck  V,  The  Bishop  of  Ely.  page  1 27 

IV.  Warrant  of  attorney, 

7.  The  Court  has  summary  jurisdic- 
tion over  a  warrant  of  attorney  al- 
leged to  be  fraudulent,  on  the  ap- 
plication of  any  person  interested  in 
impeaching  it.     Harrod  v.  Benton, 

130 

8.  A  warrant  of  attorney  given  to  se- 
cure a  debt  due  to  A,  and  B,,  who 
are  partners,  does  not  alter  the  na- 
ture of  the  joint  credit.  Biggs  v. 
Felhm.  450 

9.  Although  judgment  be  entered  up 
and  execution  issued  on  such  war- 
rant of  attorney.  ibid, 

10.  Nor  although  such  warrant  of 
attorney  foe  given  after  the  disso- 
lution of  the  partnership  between 
A.  and  B,  ibidr 

V.  Jury, 

And  see  post,  VI. 

1 1.  A  special  juror  can  be  challenged 
for  alienage  only  at  the  time  when 
the  special  jury  is  struck,  if  at  all. 
Rex  V.  Despard  and  others,         406 

12.  Non  concurrence  in  verdict  by. 

216 
VI.  New  trial. 

13.  Where  a  Judge  directs  the  jury 
that  they  are  clearly  bound  to 
find  a  verdict  for  one  party,  and  no 
objection  is  taken  to  the  entering  of 
the  verdict  for  that  party,  the  Court 
will  not  grant  a  new  trial  upon  the 
affidavit  of  a  juryman,  stating  that 
the  jury  had  not  concurred  in  such 
a  verdict.     Saville  v.  Lord  Farnham. 

216 
13.  Where  a  mistaken  verdict  was 
given  in  consequence  of  the  omis- 
sion of  the  Judge  to  draw  the  atten- 
tion of  the  jury  to  a  material  fea- 
ture in  the  case^  the  Court  imposed 
the  terms  of  the  payment  of  costs 


on  the  granting  of  a  new  trial,  the 
Judge  not  having  been  requested  to 
enter  into  a  fuller  explanation :  but 
the  costs  of  a  former  trial,  where 
the  verdict  was  set  aside  for  mis- 
direction, and  of  an  intermediate 
postponement,  by  making  the  cause 
a  remanet,  we're  to  abide  the  event. 
GMins  V.  PhUlips,  page  238 

14.  Verdict  for  less  than  20/.  not  dis- 
turbed on  the  prayer  of  a  defendant 
who  would  not  be  entitled  to  relief 
except  upon  payment  of  costs,  unless 
a  question  of  right  involved.  438  (6) 

15.  Where  the  jury,  in  returning  a 
verdict,  say  that  they  find  for  the 
plaintiff  as  to  part  of  the  declara- 
tion, the  plaintiff  will  not  be  allow- 
ed the  expenses  of  witnesses  culled 
to  support  a  different  part,  although 
the  verdict  be  entered  for  him  gene- 
rally.    Cocks  V.  Peachy,  420 

VII.  Judgment, 

16.  Where  several  defendants  are 
brought  up  for  sentence^  some  after 
judgment  by  default,  and  others 
after  verdict,  the  counsel  for  all 
must  be  first  heard  in  mitigation, 
and  then  the  counsel  for  the  crown 
in  aggravation  of  punishment.  Rex 
V.  Despard,  '  406 

1 7*  Judgment  may  be  entered  up  ge- 
nerally for  the  plaintiff  in  an  eject- 
ment brought  for  a  messuage  and 
tenement,     Dyeball  v.  Doe,         1 84 

VIII.  Execution, 
And  see  Elegit — Execution. 

18.  A  wife  sued  with  her  husband  for 
a  debt  contracted  by  her  while  sole, 
may  foe  taken  in  execution,  though 
her  husband  has  been  discharged 
from  the  debt  under  the  insolvent 
debtors*  act.  Sparkes  v.  Bell  and 
Wife.  124 

IX.  Costs, 

1 9.  Where  a  mandamus  under  1 3  G.  3, 
c.  63,  s.  44,  to  examine  witnesses 
in  India,  the  plaintiff  having  reco- 
vered a  verdict,  is  entitled  to  his 
costs  of  cross-examining  such  wit- 
nesses.    Whytt  v.  Macintosh,     133 


QUO  WARRANTO. 


RATE. 
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PRESUMPTION. 

See  Evidence,  IV. 

1 .  Of  a  non-existing  release.  page48i} 

PRINCIPAL. 
See  Agent. 


PRIVY  COUNCIL. 

I,  As  a  court  of' appeal. 

1.  In  proceedings  before  the  privy 
council  the  party  must  make  out 
the  substance  of  bis  claim,  but  is 
not  tied  down  to  matters  of  form. 

IG6 


PROCESS. 

1.  Void  or  voidable. 

2.  How  continued. 


531 
ibid. 


PROBATE. 
See  Executors  and  administrators. 

PROCEDENDO. 

See  Inferior  Courts. 

PROMISSORY  NOTE. 
See  Bills  and  Notes. 


QUO  WARRANTO. 

I.   Constiiution  of  elective  body. 

1.  A  charter  directed  that  a  borough 
should  consist  of  a  mayor,  four 
jurats,  and  two  bailiffs,  and  that 
when  any  jurat  or  bailiff  should  die, 
&c.,  the  remaining  jurats  and  bai- 
liffs, or  the  greater  part  of  them,  of 
whom  the  mayor  should  be  one, 
should  elect  another  or  others  of  the 
burgesses  or  inhabitants  to  be  a 
jurat,  &c.  One  vacancy  occurred 
in  the  office  of  jurat,  and  an  inha- 


bitant was  elected  a  jurat  by  a  meet- 
ing, at  which  the  mayor,  two  jurats, 
and  two  bailiffs,  were  present :  Held 
a  good  election;  the  rule  requiring 
the  presence  of  a  majority  of  each 
definite  part  of  the  elective  body 
not  applying  where,  in  case  of  one 
vacancy,  viz.  in  the  office  of  bailiff, 
it  would  be  impossible  for  a  majo- 
rity of  the  bailiffs  to  be  present. 
Rex  V.  Greet.  page  29 1 

II.  Mode  of  convening  corporation. 

2.  Where  powers  are  vested  in  a  select 
body  appointed  to  be  aiding  and 
assisting  the  mayor,  a  notice  by  the 
mayor  to  the  members  of  that  body 
to  attend  a  corporate  meeting  need 
not  specify  the  purposes  for  which 
the  meeting  is  convened;  and  an 
election  at  such  meeting  is  valid. 
Rex  V.  Pulsford.  384 

III.  Discretion  as  to  granting  quo 
warranto  information  after  six  years* 
enjoyment. 

3.  Where  a  corporator  de  facto  had 
exercised  his  office  more  than  six 
years,  the  Court  in  their  discretion, 
without  entering  upon  the  question 
of  title,  refused  to  grant  a  quo  war' 
ranto  information  against  him.  Rex 
V.  Brooks.  389 

RATE. 

And  see  County  Rate. — OrncE,  1. 

I.  What  property  rateable. 

1.  Houses  built  on  lands  embanked 
from  the  Thames,  in  pursuance  of 
the  statute  7  Geo.  3,  c.  37,  which 
vests  those  lands  in  the  owners, 
"  free  from  all  taxes  and  assessments 
whatever,*'  are  not  liable  to  be  rated 
for  the  relief  of  the  poor.  Rex  v. 
City  of  London  Gas  Light  and  Coke 
Company.  1 2 

II.  Appeal. 

2.  The  practice  of  entering  and  re- 
spiting an  appeal  against  a  poor- 
rate  at  the  next  session  after  its  al- 
lowance, as  a  matter  of  course,  with- 
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RECTOR. 


REPLEVIN. 


out  any  notice,  is  not  warranted  by 
the  1 7  Geo.  2,  c.  38,  s.  4.  Rex  v. 
Justices  of  H^iltshire,  page  40  J 

3.  But  where  that  practice  prevails,  and 
an  appellant  has  acted  upon  it,  and 
the  justices  at  the  second  sessions 
refuse  to  hear  the  appeal,  this  Court 
will  issue  a  mandamus  to  them  to 
do  so  ibid, 

4.  Tbe  Court  of  quarter  sessions  has 
no  power  to  quash  a  poor's  rate  for 
a  defect  not  pointed  out  in  tbe  no- 
tice of  appeal,  though  it  be  appa- 
rent on  the  face  of  tbe  rate.     Rex 


▼.  Bromyard. 

RECITAL. 
1 .  Eflfect  of,  in  statutes. 


280 


116 


RECORD. 

1.  Generality  of  record  may  be  ex- 
plained by  parol.  1G9 

RECOGNIZANCE. 
See  Election  Petition,  II. 

RECOVERY. 

I.  Tenant  to  the  prcecipe. 

I.  Of  estate  pur  outer  vie,         25 1  (c) 

See  Estate. 

RECTOR. 

L  Consequences  of  freehold  being  vested 

in. 

1 .  A  grant  by  a  rector  to  an  individual 
of  the  exclusive  right  of  burial  for 
himself,  his  family,  and  friends,  in 
a  vault  under  the  church,  is  a  grant 
of  an  easement  arising  out  of  land 
and  cannot  be  made  by  parol.  Bry- 
ant V.  Whistler.  318 

2.  No  action  will  lie  for  the  disturb- 
ance of  such  a  right  against  a  rector 3 
bat  if  it  would,  case,  and  not  tres- 
pass,  would   be  the  proper  form. 

ibid. 


3.  Semble,  that  a  rector  has  no  power 
to  make  such  a  graot,  even  by  deed. 
Bryan  v.  Whistler.  318 

REGISTRY. 

I.  Of  presentations. 

1 .  A  bishop's  registry  of  presentations 
is  a  public  book.  Finch  v.  Bishop 
of  Ely.  127 

REMAINDER. 

I.  Contingent. 

See  Estate,  1 . 

II.  Vested. 
Setf  Estate,  1. 

REMANET. 
See  Costs,  2. 

REMOVAL  OF  CAUSES. 

1.  A  cause  remanded  to  an  inferior 
Court  by  procedendo,  cannot  be 
again  removed  into  this  Court  upon 
the  ground  of  its  alleged  import- 
ance.    Hayward  v.  Wright.       366 

RENT. 

I.  Entirety  of. 

See  439. 

II.  By  whom  payable. 

1.  Assignee  of  lessee  is  not  liable  for 
rent  accruing  after  an  assignment 
over,  though  wrongful.  Paul  v. 
Nurse,  525 

III.  Remedies  for. 

2.  May  be  put  in  view  in  assize.    204 

IV.  Seisin  of. 

3.  Necessary  to  be  alleged  in  a  plea 
claiming  rent  by  prescription,  ibid. 

V.  Granted  pur  auter  vie. 
See  253,  {d) 

REPLEVIN. 
See  Avowry. — ^Distbess.^Infant. 


SETTLEMENT. 
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RESCOUS. 
1.  fyhat  shall  awvunt  to, 
J .  Where  goods  wrongfuJly  taken  out 
of  the  possession  of  the  distrainor 
before  impounding.  page  536 


RESIGNATION  BOND. 

I.  Where  simoniacaL 

See  206, 207. 

RULE  IN  SHELLEY'S  CASE. 

1.  loleiition  of  settlor  defeated  in  all 
cases  ID   which  the  rule  operates. 

492, (a) 

And  see  Estate. 

SCOTLAND. 

1.  Within  the  realm  as  regards  statute 
of  limitations.  584,  (a) 

2.  Cessio  honorum  in.  567 

3.  Sequestration  in,  585 

SEA-WALL. 
I.  Right  to  erect, 

1 .  Persons  occupying  lands  adjoining 
the  sea,  may  erect  such  defences  as 
are  necessary  for  the  preservation 
of  their  own  lands  although  such 
erection  may  render  it  necessary 
for  their  neighbours  to  do  the  like. 
Rex  V.  The  Commissiotiers  of  Sewers 
of  the  Fagham  Levels.  4G8 

2.  So,  commissioners  of  sewers  for 
the  preservation  of  land  within  the 
level.  ibid. 

3.  Nor  does  any  obligation  arise  to 
erect  works  for  the  protection  of 
such  neighbours,  or  to  indemnify 
them  against  loss.  ibid. 


SET-OFF. 


181.  189. 


SETTLEMENT. 

I.  By  apprenticeship, 
And  see  post,  pL  12 


1.  y^.  a  parish  apprentice,  at  the  tug' 
gestion  of  his  inascer,  B.,  goes  to 
work  for  C,  A,  without  the  know- 
ledge of  ZJ.,  and  without  the  inter- 
Yention  of  two  justices,  agrees  to 
work  with  C.  by  the  year,  and 
serves  C,  a  year  under  that  agree- 
ment. A,  gains  no  settlement  by 
apprenticeship,  because  the  service 
is  not  referable  to  the  indenture, 
nor  by  hiring  and  service,  because 
he  was  an  apprentice  illegally  put 
away  within  56  Geo.  3, c.lS9,  s.  9. 
Rex  V.  Shipton.  page  217 

2.  An  indenture  of  apprenticeship, 
24  years  old,  the  expenses  of  which 
the  overseers  of  a  parish  had  paid, 
had  been  sent  to  those  overseers, 
and  was  not  to  be  found  in  the 
parish  chest:  Held,  that  it  miaht 
be  presumed  to  be  lost,  and  that 
secondary  evidence  of  its  contents 
was  admissible.  Rex  v,  Stour- 
bridge,  43 

3.  An  apprentice  working  with  his 
master  during  the  week  in  one 
parish,  and  sleeping  on  Saturday 
and  Sunday  nights  at  his  master's 
house  in  another,  may  gain  a  set- 
tlement in  the  latter  parish  by  in- 
habitancy under  his  indenture.  Rex 
V,  Warden.  54 

4.  A  verbal  agreement  by  a  master 
<*  upon  being  ])aid  31.  to  set  his  ap- 
prentice at  liberty,  and  to  give  him 
up  his  indenture,*'  does  not  discharge 
the  indenture  so  as  to  fix  the  set- 
tlement of  the  apprentice  in  the 
parish  where  he  slept  last  before 
the    m:>king   of  such    agreement. 

ibid, 

5.  An  apprenticeship  to  two  masters 
to  serve  them  consecutively  in  dis- 
tinct trades,  is  valid,  and  requires 
only  a  single  stamp.   Rex  v.  Louth, 

273 
G.  An  indenture,  by  which  a  boy  un- 
der eight  years  of  age  is  bound 
apprentice  to  a  chimney  sweeper,  is 
absolutelv  void  by  28  Geo.  3,  c.  48, 
8.  4;  and  service  under  it  will  not 
confer  a  settlement.  Rex  v.  Hips' 
•well.  474 
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II.    '»'•  lit:  *»#«/.'    ^ 

I.  />'*'?  '/ 

1.  Induction  upriu  ^  t:"i'r.t:««*a     ^. 
scntatiun,   \s  \*»A  ky^'^y  .:«•  ^ 
scntee   of  thft    '.rovir.;    «»•.,     .^^ 
being  inducted  mav  r/-*.  -i'^r.  •   »  ••.*. . 
ment  again»t  the  %\JtifjttJbf.     //>  < 
(Fo/tfon  V.  FUlchtr.  >  '/♦ 


SPEAKKR  OF  THK  llOLhh  O; 
COMMONS. 

1.  The  authority  of  the  h^M-^ksrt, 
with  respect  to  tlie  cohu  utA  *'/ 
pcnses  of  witnesMtH  U;fore  e!«' %i',u 
committees,  under  U4  OVo.  4,  r.  7i , 
extends  to  witnenv.'S  hurnrnoned  vfi 
behalf  of  the  sittinj^  member.  M't- 
granev.  White.  4»0 

2.  The  Speaker's  ccrtifirat*-, d<  i-xfi^ 
ing  the  party  as   "  a  witn«HH  nurn 
moned,  ac/*  is  conchjnive  eviilenrr 
that  he   was  summoned   a*^  tueh 
witness.  fW. 


STAMP. 

I.  Agreement. 

1.  "You  will  be  pleased  to  receive 
the  register  of  the  bri^  Gratitude, 
which  I  enclose,  and  which  I  lofige 
in  your  hands  as  a  security  for  the 
payment  of  all  demands  and  charges 
on  account  of  the  said  vessel  since 
she  has  been  in  this  port,  and 
which  I  hope  will  be  satisfactorv 
to  you,*'  is  not  receivable  in  evi- 
dence, in  an  action  by  the  writer  to 
recover  possession  of  the  register. 


r 
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SHERIFF. 


7.  An  indenture  of  apprenticeship  of 
an  infant  pauper  sanctioned  by  the 
overseers  and  magistrates  acting 
bond  fidcy  is  not  avoided  by  its 
having  been  fraudulently  contrived 
between  the  parent  and  the  nominal 
master  for  the  purpose  of  obtaining 
a  premium  from  the  parish,  and 
keeping  such  infant  at  home.  Rex 
v.  Great  S/ieepy.  page  2S6 

II.  By  renting  a  tenement, 

8.  Under  59  Geo,  3,  c.  50,  (and  before 
the  passing  of  G  Geo,  4,  c.  57,)  a 
settlement  was  gamed  by  holding 
for  one  year  at  a  rent  of  11/.,  a 
dwelling  house,  part  of  which  was 
let  at  \s,  6d,  a  week  to  an  under- 
tenant, who  had  no  means  of  access 
to  the  rest  of  the  house.  Rex  v. 
Great  BoUon.  22 

9.  Under  59  Geo,  3,  c.  50,  where  the 
settlement  rests  upon  the  renting 
of  land  of  1 0/.  a  year,  the  residence 
in  the  parish  need  not  be  for  more 
than  40  days;  nor  is  it  required  to 
be  on  the  land.  Rex  v,  Wai/nflete 
All  Saints,  223 

10.  No  settlement  can  be  acquired  un- 
der 6  Geo.  4,  cap.  57 9  by  renting  a 
tenement,  unless  the  entire  rent 
for  one  whole  year,  whatever  its 
amount,  be  actually  paid.  Rexv, 
Ashby-de-la-Hay,  21 

1 1 .  A  party  by  whom  a  tenement  is 
hired  and  occupied,  and  the  rent 
paid,  for  a  year,  gains  a  settlement 
under  59  Geo.  3,  c.  50,  although  a 
third  person  be  surety  to  the  land- 
lord for  payment  of  the  rent,  ilex 
v,  Keyworth,  28 

III.  By  hiring  and  service. 
And  see  ante,  pi,  1 . 

12.  Pauper  was  **  hired"  by  his  uncle 
a  carpenter,  "  to  learn  his  trade," 
and  was  to  do  any  other  work  as 
well  as  that  o^  a  "  carpenter ;"  his 
uncle  was  to  find  him  part  of  his 
food  and  clothing,  but  he  was  to 
lodge  with  his  father.  Pauper  served 
his. uncle  on  these  terms  nve  years. 


At  the  end  of  two  years  it  was  pro- 
posed to  draw  up  indentures,  to 
exempt  pauper  from  the  militia; 
but  none  ever  were  drawn  up : 
Held,  that  this  was  not  a  contract 
of  hiring  and  service,  but  an  im- 
perfect contract  of  apprenticeship, 
and  that  service  under  it  conferred 
no  settlement.  Rex  v.  Combe. page  SO 

IV.  By  Marriage. 

1 3.  The  marriage  of  a  minor  by  licence 
without  the  consent  required  by 
4  Geo,  4,  c.  75f  s.  16,  is  valid.  Rex 
V.  Birminsham.  230 

14.  A  female  pauper  married  by  the 
fraudulent  contrivance  of  parish 
officers,  acquires  her  husband's 
settlement.  ibid. 

V.  Emancipation, 

15.  Pauper  left  his  father's  family  at 
fifteen,  and  entered  the  sea  service, 
where  he  remained  till  twenty-one : 
Held,  that  he  was  then  emanci- 
pated, and  was  settled  in  the  parish 
where  his  father  was  then  settled. 
Rex  V.  Lawford,  556 


SEWERS. 

I.  Authority  of  Commissioners, 
See  Sea-Wall. 


SHERIFF. 

I.  Warrant, 

1.  Form  of  warrant  by.         316,  {a) 

2.  In  trover  against  the  sheriff,  whose 
officer  has  seized  the  goods  of  A, 
under  a  fi,  fa.  against  B,,  it  is 
sufficient  to  produce  the  warrant 
without  producing  the  writ;  and  it 
lies  upon  the  defendant  to  shew 
that  no  such  writ  issued.  Gibhins 
V.  Phillips.  238 

II.  False  return. 

3.  A.  in  March,  fraudulently,  and 
for  the  mere  purpose  of  protecting 


SHIP. 


STAMP. 


6^ 


the  goods  sued  ont  ^fi»fa.  against 
B.,  under  which  C  the  then  sheriff 
seized.  In  September,  D.  a  new 
sherifT,  came  into  office,  to  whom  a 

^. /a.  sued  out  by  £.  against  B,  was 
delivered,  D.  did  not  seize,  but  suf- 
ferred  C.  to  sell  under  the  first ^. 

fa.y  and  returned  nulla  bona  to  the 
second  :  Held,  that  D,  was  liable 
to  yf .  for  a  false  return.  Lovick  v. 
Crawder  and  another,  page  84 

III.  Where  protected, 

4>.  Where  a  creditor  obtains  judg- 
ment by  nil  dicit  against  his  debtor, 
whose  goods  are  seized  by  the 
sheriff*  before  his  bankruptcy  but 
not  sold  till  after  it,  the  Court  will 
not  compel  the  sheriff  to  pay  over 
the  proceeds  of  the  sale  to  the  as- 
•^{nees,  although  the  validity  of 
the  commission  be  not  impeached. 
Waskbowme,  in  re.  374 

IV.  Extortion, 
See  5\^. 


SHIP. 

I.  Freight. 

1.  Freight  pro  ratdUineris  upon  the 
acceptance  of  the  goods. 

II.  UabUUy  of  owners, 

t.  The  owners  of  a  ship,  by  deed, 
called  a  charter-party,  appointed 
A.  to  the  command  of  the  ship  on 
a  voyage  from  London  to  Calcutta, 
and  back.  A.  was  to  load  the  ship 
out  and  home,  and  secure  to  the 
owners  a  certain  amount  of  freight, 
retaining  the  surplus,  or  making 
good  the  deficiency.  An  agent  of 
the  owners  was  to  go  on  board  to 
superintend  the  management  of  the 
stores,  with  power  t9  displace  A. 
and  appoint  another  commander,  in 
case  of  breach  of  agreement  on  his 
part:  Held,  that  the  deed  was  not 
m  point  of  law  a  charter-party,  so 
as  to  release  the  owners  from  their 

VOL.  II. 


liability  to  make  good  the  loss 
upon  goods  sent  from  Calcutta 
to  London  by  the  ship,  and  lost  or 
damaged  on  the  voyage.  Cohm 
and  others  v.  Newberry  and  another, 

page  47 

SIMONY. 

II.  What  shall  he, 

\,  Resignation  bond,  where  illegal. 

206 

I.  Effect  of, 

1 .  Induction  upon  a  simoniacal  pre- 
sentation, is  void  against  the  pre- 
sentee of  the  crown,  who  upon 
being  inducted  mav  maintain  eject- 
ment against  the  simoniac.  Doe  d. 
Watson  V.  Fletcher.  206 


SPEAKER  OF  THE  HOUSE  OP 
COMMONS. 

1.  The  authority  of  the  Speaker* 
with  respect  to  the  costs  and  ex- 
penses of  witnesses  before  election 
committees,  under  53  Qeo,  4,  c.  71, 
extends  to  witnesses  summoned  on 
behalf  of  the  sitting  member.  Ma- 
grane  v.  White.  440 

2.  The  Speaker's  certificate,  describ- 
ing the  party  as  *'  a  witness  sum- 
moned, &c.**  is  conclusive  evidence 
that  he  was  summoned  as  such 
witness.  ibid. 


STAMP. 

I.  Agreement, 

1 .  *'  You  will  be  pleased  to  receive 
the  register  of  the  brig  Gratitudet 
which  I  enclose,  and  which  I  lodge 
in  your  hands  as  a  security  for  the 
payment  of  all  demands  and  charge! 
on  account  of  the  said  vessel  since 
she  has  been  in  this  port,  and 
which  I  hope  will  be  satisfactonr 
to  you,*'  is  not  receivable  in  evi* 
dence,  in  an  action  by  the  writer  to 
recover  possession  of  the  register, 
s  s 


GUG 


STAMP. 


STATUTES. 


without     an     agreement     stamp. 
Borven  v.  Fox,  page  167 

2.  Where  the  subject-matter  of  an 
agreement  is  a  limited  interest 
worth  less  than  20/.  in  a  thing 
worth  more  than  20/.,  the  agree- 
ment does  not  require  a  stamp. 
Doe  d.  Morgan  v.  Amos.  180 

3.  An  agreement  that  A,  will  sell  a 
ship  to  B,;  that  part  of  the  price 
shall  be  secured  by  mortgage  of 
the  ship ;  that  A.  will  procure  the 
ship  to  be  chartered  on  a  voyage ; 
that  tlie  earnings  on  the  voyage 
shall  be  paid  to  A,  as  a  part  of  the 
price ;  and  that  at  the  end  of  the 
voyage  the  mortgage  shall  close ; 
is  an  agreement  for  and  relating  to 
the  sale  of  eoods,  and  requires  no 
stamp.     Meering  v.  Duke,       121 

4.  "  I  nave  received  a  bill  of  ex- 
change, which  I  hold  as  your  at- 
torney, to  recover  the  value  of 
from  the  parties,  or  to  make  such 
other  arrangement  for  your  benefit 
as  may  appear  to  me  in  my  profes- 
sional character  reasonable  and 
proper,"  is  not  an  agreement  or  a 
receipt,  and  may  be  read  in  evi- 
dence without  any  stamp.  Lang' 
don  V.  JVilson,  Gent,  one,  &c.     10 

II.  Apprenticeship, 

5.  An  apprenticeship  to  two  masters, 
to  serve  them  consecutively  in  dis- 
tinct trades,  requires  only  a  single 
stamp.     Rex  v.  Louth.  273 

III.  Promissory  note, 

6.  A  promissory  note  for  11/.  10;., 
made  payable  *'  on  demand  to  the 
bearer,  with  interest,  for  value  re- 
ceived,*' requires  a  2a-.  stamp  by 
55  G.  3,  c.  184,  schedule,  part  1. 
East  v. .  8 

IV.  Receipt, 
See  ante,  pi.  4. 

V.   Unstamped  instruments,  for  what 
purposes  available, 

7.  The  payment  of  money  may  be 


proved  by  a  witness  speaking  from 
his  recollection  as  refreshed  by  an 
unstamped  receipt  not  produced. 
Maughan  v.  Hubbard,  page  5 


STATUTES. 
I.  How  construed, 

1 .  Construction  of  ambiguous  enact- 
ment. 181 

2.  Whether  penal  or  remedial.     571 

3.  Effect  of  recital.  IIG 

4.  Recital  prefixed  to  a  particular 
section  not  necessarily  confined  in 
its  operation  to  that  section  only. 

447 

5.  No  enumeration  of  sections  by  the 
legislature.  ibid. 

G.  Where  a  prohibition  is  introduced 
for  the  benefit  of  the  parties  only, 
the  word  '*  void  "  may  be  construed 
to  mean  **  voidable"  only.         479 

7.  SecuSf  where  the  prohibition  is  in- 
troduced for  public  purposes;  as 
to  protect  those  who  cannot  protect 
themselves.  479,  480 

8.  An  act  of  parliament  imposes 
wharfage  on  goods  "  landed  or  dis- 
charged u[.on"  wharfs  at  Hull,  the 
amount  to  be  the  same  as  that 
charged  upon  goods  "  loaded  or 
discharged  upon**  wharfs  in  tlie 
port  of  London.  Wharfage  is  pay- 
able only  on  goods  landed  on  the 
wharfs  and  not  on  goods  shipped 
from  them.  Hull  Dock  Company 
V.  La  Marche,  107 

4.  A  building  never  yet  inhabited, 
constructed  as  and  intended  for  a 
dwelling-house,  and  used  as  a  barn, 
is  not  "  a  house,  out-house,  or 
bam,"  within  9  t7.  1,  c.  22,  s.  7. 
El^more  v.  Hundred  of  St.  Bria^ 
veils,  314 

5,  To  support  an  action  on  11  G.  2, 
c.  19,  s.  3,  for  assisting  a  tenant 
in  fraudulently  removing  his  goods, 
with  intent  to  prevent  a  distress, 
the  defendant  must  be  privy  to  the 
fraudulent  intent,  and  must  actually 
assist  in  the  reraovaL  Brook  v. 
Noakes,  570 


STATUTES. 
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II.  Points  upon  particular  statutes, 

Edward  1. 

G.  c.  1.  (Statute  of  Gloucester) 

Costs.  page  136 

Edvmrd  3. 

31.  Stat.  1.  c.  12.  Error.  285 

Henry  8. 

22.  c.  5.  Bridges.  101- 

32.  c.  I.  Wills.  437 

33.  c.  23.  Trial  of  Treason.  17 

Philip  and  Mary, 
1  &  2.  c.  10.  Trial  of  Treason.     17 

Elizabeth, 

1.  c.  11.  Ports.  113 

5.  c.  4.  Apprentices.  278.  279.  477 
13.  c.  5.  Fraudulent  Conveyance  1 3 1 
27.  c.  8.  Error.  285 

29.  c.  4.  Extortion  by  Sheriff.     573 
43.  c.  2.  Substantial   House- 
holder— Order  of 
Maintenance      102.  150 
43.  c.  2.  s.  6.  Appeal.  401 

43.  c.  2.  Apprentices.  477 

James  1. 

I.  c.  15.  s.  9.  Bankrupt.  244,  245 
21.  c.  16.  Limitations.  584 

21.  c.  23.  Removal  of  Causes.     366 

Charles  2. 

13&14.  c.  4.  Act  of  Uniformity  207 
22  &  23.  c.  10.  s.  2.     Admini- 
stration Bond.     137.  14.'} 
29.  c.  3.  8.  1.  Interest  in  land.    318 

8.  3.  Surrender.  438 

8.  4.  Collateral  Under- 
taking. 482 

8.  5.  Wills.  437 

— —  s.  12.  Estate  pur  auter 

vie.  262 

IVUliam  and  Mary. 
.4  &  5.  c.  24.  8.  15.  Jury.  409 


William  3. 
8  &  9.  c.  30.  Apprentice,     page  477 

George  1. 

9.  c.  22.  s.  7.  Black  Act.  514.  517. 

518,  {h) 
11.  c.  4.  Berwick.  383 

George  2. 

.5.  c.  30.  s.  28.  Bankrupt.  190.  192 
7.  c.  8.  Stock -jobbing.  422 

II.  c.  19.  s.  8.  Distress.      200.  205 
Fraudulent  removal,  570.  578 
11.  c.  19.  Impounding.  536 

13    c.  18.  s.  7.  Justices.  381 

14.  c  20.  8.  9.  Estate  pur  auter 

vie.         263 

16.  c.  18.  Witness.  174 

17.  c.  38.  s.  4.  Appeal.  401 
20.  c.  42.  Berwick.  380 
26.  c.  33.  Marriage.              231.  233 

George  3. 

5.  c.  8.  Blackbeath.  170 

7.  c.  37.  Land  tax.  18 

11.  c.  49.  Substantial  inhabitant.   16 

98 
13.  c.  63.  s.  44.  India.  133 

13.  c.  78.  s.  61.  Justices.  291 

13.  c.  78.  S.80.  Highway.  522 

14.  c.  .  Hull  docks.  107.  115 
14.  c.  78.  Building  act.  26'8 
20.  c.  36.  Pauper  apprentice.  103 
24.  c.  21.  Cited  1  T.  R.  414,  in  mis- 
take for  24  G.  3,  c.  3 1 .  Appeal  520 

28.  c.  48.  s.  4.  Chimney-sweepers' 

apprentices.  474 
28.  c.  52.  Election  petitions.  440 
32.  c.  57.  s.  7.  Parish  apprentice 

219.222 

32.  c.  58.  Quo  warranto.  390 

33.  c.  54.  s.  2.  Friendly  societies. 457 

.  c.  5.  ss.  <  g  «    I  y  >  Taxes. 

39.  c.  4.  London  poor's  rates.    14.  18 
11.  c.  23.  Appeal.  281 

42.  c.      .  Wharfs.  107.  115 

43.  c.  99.  s.  33.  Taxes.  547 

47.  c.  4.  Blackbeath  170 

48.  c.  96.  ss.  17.20.  Pauper  lunatics. 

15C 

8    8   2 
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SURRENDER. 


George  3.  amtinued, 

48.  c.  96.  s.  24.  Lunatic  asylum.  149 

53.  c.  7l.  s.  2.  Election  petitions.  440 

54.  c.  157.     Scotch  Sequestration. 

page  585 

55.  c.  51.  8.  24.     County  Rate. 

378,  383 
55.  c.  139.  s.  6.     Workhouses.     77 

55.  c.  184.     Stamps.     80,  122,  390, 

391 

56.  c.  139.  8.  1.     Apprentices.    276 
■  8.  10.     Parish  Appren- 
tice.   219,  220,  221,  222 

57.  c.  93.     Distress.  537 
59.  c.  12.  8.24.     Parish  House.  185 
59.  c.  50.  8. 22,  23, 28, 29.     Set- 
tlement by  renting  tenement. 

223,  224,  227,  228 

George  4. 

3.  c.  75.     Marriage.  231 

4.  c.  4.     London  raving  Act.    100 
4.  c.  17,  76.     Marriage.     230,231 

4.  c.  95.     Highway.  519 

5.  c.  71.  8.3.  Pauper  Lunatic.  149 

5.  c.  106.  8.  21.     Wales.  448 

6.  c.  16.  8.  3.  Act  of  bankruptcy. 

240 

8.  33,  108.     Bank- 

rupt*8  Examination. 

79,  81,  82,  374,  693,  694 
6.  c.  50.     Jury.  408 

6.  c.  57.     Settlement  by  rent- 
ing tenement. 

21,  22,  23,  227 
6.  c.  106,  108.     Customs. 

35,  37,  39,  40,  42 

6.  c.  110.     Ship's  Registry. 

122,  123 

7.  c.  57.  8.  42.  Insolvent  Debtor. 

426,  585 

8.  72.     Feme  Covert 

Insolvent.  126 

7.  c.  64.  8.  23.    Costs.  405 

7.  c.  107.  8.  33.     Surplus  Stores. 

40 
7.  c.  114.     London  Poor's  Rate. 

14,  17,  18 
7  &  8.  c.  17.     Distress.  537 

— -»—  c.  25.     Resignation  Bonds. 

207 
— -^  c.  27,  31.     Hundred.     518 


STOCK-JOBBING. 

I.   What  transaction  vitiated  by. 

1.  A  bill  accepted  for  differences  on 
time  bargains  in  stock  is  valid  in 
the  hands  of  an  indorsee.  Green-' 
land  V.  Dyer.  page  422 

STOPPAGE  IN  TRANSITU. 

1 .  /4.,  a  broker  for  B.y  sells  goods 
which  are  in  AJs  custody  to  C,  to 
be  paid  for  by  the  acceptance  of 
D.    Upon  the  insolvency  of  Z). 

A,  obtains  from  C.  an  order 
to  sell  the  goods  and  apply  the 
proceeds  to  meet  the  acceptance; 
C.  becomes  a  bankrupt;  A.  de- 
livers the  goods  to  B,,  who  subse- 
quently returns  them  to  A.,  after 
which  they  are  demanded  by  the 
assignees  of  C.     The  adoption  by 

B.  of  the  act  of  ^.  in  obtaming  the 
order  may  be  inferred ;  and  neither 
the  delivery  of  the  goods  to  B.  nor 
the  refusal  to  deliver  them  to  the 
assignees  amounts  to  a  conversion. 
Bailey  v.  CulverweU.  564 


SUBSTANTIAL  INHABITANT. 

1.  Who  to  be  considered  such,  with 
reference  to  local  officers.  Donne 
V.  Martyr.  98 

SUFFERANCE. 
1.  Tenancy  by.  187 

SURETY.  181 


SURRENDER. 

L  Of  tenancy  from  year  to  year. 

1.  By  operation  of  law.  439 

II.  Of  customary  estate. 

2.  Where  the  estate  passes  by  surren- 
der, the  fireehddisinthebrd.  170 


TRESPASS. 


UNIFORMITY,  ACT  OF.  &» 


SURVIVOR. 

1.  Surviving  feoffee  may  plead  a 
feoffment  as  if  made  to  nimself, 
without  naming  his  companion. 


TENANCY. 
1.  Mutuality  of  contract  necessary  to, 

1.  Not  created  by  permissive  occu- 
pation without  rent.  186 

II.  Tenancy  by  sufferance. 
See  187. 

III.   Tenancy  at  wiU. 

2.  Not  determined  by  death  of  one 
of  several  lessors.  434,  n. 

S.  Or  of  one  of  several  lessees,  ilnd, 

IV.  Tenancy  pur  auter  vie* 

4.  A  seised  to  him  and  his  heirs  for 
the  life  of  fi.,  devises  to  C.  with- 
out using  words  of  inheritance: — 
Held,  that  on  the  death  of  C,  liv- 
ing B.^  the  heir  of  A.,  takes  as 
special  occupant.  Doe  d.  Jeff  v. 
Robinson.  249 

But  see  263,  (b) 

TENANT  TO  THE  PRiECIPE. 
See  Estate,  7. 

TENANTS  IN  COMMON. 
See  Estate,  VIII. 

TENDER. 

1.  Replication  of  latitat  to  plea  of 
tender.  430^  (jb) 

TREASON. 

I.  Trial 

See  17. 

TRESPASS. 

I.  Quare  clausum /regit. 

1.  Mere  ouster  will  not  support  an 


action  of  trespass  fuare  clausum 
/regit.  page  273 

2.  Under  the  plea  of  not  guilty,  the 
defendant  may  entitle  nimself  to 
the  possession  as  plaintiflT's  mort- 
gagee for  years.  Johnson  v.  HoW' 
son.  226 

3.  Or  as  assignee  of  such  mortgagee. 

tbid, 

TROVER. 

I.  Title  o/ plaint^. 

See  11. 

II.  Conversion  by  defendant. 

See  Bankrupt,  4. — Vendor  and 
Purchaser,  2. 

1.  The  sale  of  goods  under  a  distress 
afler  service  of  an  irregular  notice 
of  replevyii^,  without  removing 
the  goods  oflT the  premises,  is  not 
a  conversion.     Cuckson  v.  Winter. 

313 
III.  Pleadings. 

2.  In  trover  by  an  administrator, 
"  not  guilty  of  the  premises  with- 
in six  years/*  is  a  bad  plea,  not 
being  equivalent  to  an  allegation, 
that  the  cause  of  action  did  not 
accrue  within  six  years.  Pratt  v. 
Swaine.  350 

TRUSTEE. 
I.  Haw/ar  agent  of  cestui  que  trust. 

1 .  Where  A.  is  seised  in  trust  for  B. 
and  C,  neither  B.  nor  C  can 
maintain  use  and  occupation,  &c. 
in  his  own  name  against  the  tenant 
as  principal,  treating  A,  9A  Ids 
agent.     Morgell  v.  Paul.  303 

II.  To  preserve  contingent  remainders. 
See  Estate,  I . 

III.  For  partiaUar purposes. 

2.  Not  bound  to  furnish  evidence 
against  his  cestui  que  trust.        415 

UNIFORMITY,  ACT  OF. 
See  207. 


690 


VENDOR. 


WAGER. 


USE  AND  OCCUPATION. 
I.  Action,  when  maintainable. 

1.  Whether  a  contract  necessary  to 
render  occupier  liable  to  an  action 
of  debt  or  assumpsit,  quctre.       '139 

2.  Upon  a  demise  by  ^.,  who  is  seised 
in  trust  for  B.  and  C,  neither  B.  nor 
C.  can  maintain  use  and  occupation 
in  his  own  name.     Morgell  ▼.  Paul. 

page  303 

USES  AND  TRUSTS. 

I.  Executed  by  27  Hen.  8. 

] .  An  estate  limited  to  the  use  of  the 
issue  female  of  A.  and  B.  for  raising 
portions,  when  executed  in  such  is- 
sue female,  gives  them  no  more  than 
a  chattel  interest.     Semble.       487, 

496,  (e) 

VARIANCE. 
I.  In  matter  of  allegation. 

1.  Statement  in  declaration,  "  I  will 
do  my  best  to  transport  him,  as  he 
has  been  working  for  me  all  the 
while."  Proof,  **  He  has  worked 
for  me  some  time,  and  has  been  con- 
tinually robbing  me."  Held,  no  va- 
riance.    Dancastrr  v.  Hewson.   176 

2.  Special  facts  rendering  valid  a  de- 
ferred notice  of  dishonour,  will  sup- 
port the  common  averment  of  notice. 
Firth  V.  Thrush.  3/) 9 

VENDOR  AND  PURCHASER. 

1.  Period  at  which  risk  transferred  from 
vendor  to  purchaser.     See  566,  n. 

IL  Period  at  which  bargain  complete. 

1.  To  support  an  action  for  goods  bar- 
gained and  sold,  there  must  be  either 
an  actual  sale  of  goods  existing  at 
the  time  of  the  contract,  or  a  spe- 
cific appropriation  of  goods  after- 
wards assented  to  by  the  buyer. 
Atkinson  v.  Bell.  292 

III.  Period  at  which  property  rested  in 
vendee.    566,  n. 


IV,  Rescinding  of  contract  of  sale. 

2.  A.,  as  broker  for  B,,  sells  goods 
which  are  in  A.*s  custody  to  C,  to 
be  paid  for  by  the  acceptance  of  D. 
Upon  the  insolvency  of  D.,  A,  ob- 
tains from  C.  an  order  to  sell  the 
goods,  and  apply  the  proceeds  to 
meet  the  acceptance.  C.  becomes 
bankrupt.  A.  delivers  the  g(x>(ls  to 
B.,  who  subsequently  returns  them 
to  A.,  after  which  they  are  de- 
manded by  the  assignees  of  C.  The 
jury^  or  the  Court,  upon  a  special 
case,  may  infer  the  adoption  by  B. 
of  the  act  of  A.  in  obtaining  the 
order)  and  neither  the  delivery  of 
the  goods  to  B.,  nor  the  refusaJ  to 
deliver  them  to  the  assignees, 
amounts  to  a  conversion.  Bailey 
\.  CuherwelL  page  564 

VERDICT. 

I.  Mode  of  taking. 
See  Practice.  15. 


VESTED  REMAINDEr. 
See  Estate,  1 . 

VOID  OR  VOIDABLE. 
See  Settlement,  I. 

VOTER. 
See  Justice,  III. 

WAGER. 

I.  Under  what  circumstances  illegality 
can  be  insisted  on, 

1 .  A.  and  B.  deposit  with  C.  201.  each 
to  abide  the  event  of  a  fight  between 
them.  After  the  battle,  a  dispute 
as  to  which  is  the  winner  is  referred 
to  D.,  who  decided  in  favour  of  B. 
A,  demands  the  whole  40/.  from  C, 
and  gives  him  notice  not  to  pay  it 
to  B.  C.  nevertheless  pays  over  the 
40/.  to  B.  A.  may  recover  his  own* 
20/.  from  C.  as  money  received  to 
his  use.    Hastelaw  v*  Jackson,    209 


WHARF. 


WRIT. 


631 


WALES. 
See  Welsh  Judicaturb. 

WARD-UATE. 
See  Ofpicb,  1 . 

WAREHOUSE. 

See  Distress,  3. 

WARRANT. 

I.  Of  justice  of  peace. 

See  Defamation. 

II.  Of  Sheriff. 
See  Sheriff. 

WARRANT  OF  ATTORNEY. 

Arid  see  Election  Petition,  2. 

I.  By  whom  impeachable, 

] .  The  Court  has  summary  jurisdic- 
tion over  a  warrant  of  attorney 
alleged  to  be  fraudulent,  on  the 
application  of  any  person  interested 
in  impeaching  it.  Harrodv.  Ben" 
ion.  page  130 

WELSH  JUDICATURE. 

I.  Exclusive  jurisdiction. 

1 .  Under  5  Geo,  4,  c.  1 06,  s.  21 ,  where 
a  verdict  is  found  for  less  than  50/. 
it  is  in  the  discretion  of  the  Judge 
who  tries  the  cause  whether  be 
will  testify  that  the  cause  of  action 
arose  in  Wales,  and  that  defendant 
was  resident  there  at  the  time  of  the 
service  of  process ;  and  his  decision 
cannot  be  revised  by  the  Court. 
Jones  V.  Kenrick.  448 

2.  Lord  Tenterden,  C.  J.  refused  to 
testify  where  the  evidence  was  mere- 
ly that  the  defendant*s  usual  place 
of  residence  was  in  Wales.  Jones 
V.  Kenrick,  448 

WHARF. 
See  Distress,  2. — Statutes,  8. 


WIFE. 

See  Baron  and  Feme. — Feme  Co- 
vert. 

WILL. 

I.  How  proved. 

And  see  Executor. 

I.  A  will  more  than  thirty  years  old 

proves   itself,   though  the   testator 

died  within  thirty  years.     Doe  d. 

Oldnall  v.  Deakin,  page  195 

WITNESS. 
I.  Incompetency  from  interest, 

1.  In  answer  to  an  action  upon  a  bill 
drawn  by  the  defendant,  and  by  him 
indorsed  to  the  plaintiff,  the  accep- 
tor cannot  be  called  to  prove  that  it 
was  indorsed  upon  a  consideration 
which  failed  through  the  default  of 
the  plaintiff.  Edmonds  v.  Ixnoe,  427 

2.  Copyhold  tenants  are  incompetent 
witnesses  to  prove  a  right  within 
the  manor  for  the  copyholders  to 
take  timber  to  repair.  Lady  le  Fle- 
ming V.  Simpson.  1 96 

3.  Incompetency  of  witness  by  reason 
of  liability  to  costs.  428 

n.  Interested  witness^  where  admissible. 

4.  What  kind  of  agent  a  witness  ex 
necessitate.  429 

WORK  AND  LABOUR. 

I.    Where  proper  form  of  action, 

1.  To  support  an  action  of  debt  or 
assumpsit  for  work  and  labour,  the 
subject-matter  on  which  the  work 
is  performed  must  be  the  property 
of  the  defendant.    Atkinson  v.  Bell. 

292 

H.  Against  whom  maintainable. 

See  Landlord,  II. 

WORKHOUSE. 

See  77. 

WRIT. 
/See  EviDBNCBi  15. — Practice,  1. 


LON  i>on: 

nilNTKD  DY  C.  ROWORTB,  *«,!.  YaKD 
TIMPLI  BAR. 
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